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ERRATA. 


In  ^'Exigency  Case/'  at  p.  93,  foarth  line  from  the  top,  the  syllabus  should  rcid, 
^*  JiUy  2,  1881/'  instead  of  '*July  2,  1882." 

In  "Utah  District  Attorney's  Case,"  at  p.  119,  the  syllabus,  division  "3,"  subdivis- 
ion "(l),"should  read,  **  Ho  is  entitlo<l  to  an  aunnal  salary  of  $250,''  instead  of  ''  lie  is 
not  entitled  to  an  annual  salary  of  $250." 

'* Walsh's  Case,"  at  p.  124,  twenty-third  line  from  the  top,  should  read,  "one  year 
aft«r  the  date  of  the  drafts  to  Walsh,'*  instead  of  'Hhe  day  prior  to  the  date  of  the 
drafts  to  Walsh." 

'*Yorktown  Centennial  Case,"  at  p.  148,  twenty -fourth  line  from  the  top,  should 
read  **quantum  valehat*^  instead  of  ^^quantum  valebant.^' 
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"  Bttoheii  bg  Ihf  &maU  and  Bautc  a/  Repreteiitaliva  of  tin  Onittd  Stalti  of  Jmerfcn  In  ] 
Congrfi'  aiifembird,  Thut  the  Piilttic  Priuter  be,  and  i»,  reqnlreil  to  print  not  more  tl 
oae  Tuliinie  cacli  year  of  the  deciaions  and  opinionB  of  the  First  Comptroller  uf  the 
Trn-Murf  Department,  with  suvh  ezplanstorf  matter  as  he  oiaj  furoiitb,  and  to  fiir- 
niBk  for  the  use  of  each  SiMiutur,  Reprcuteututivs,  .lud  Delegate  in  Cou^^sa  ten  copies 
tbereor,  to  the  Comptroller  tno  thouBaod  uopiea,  and  for  iliatributiou  in  the  mauDor 
proTJdcMl  In  aecttoD  aovun  of  the  act  of  June  tweotiotli,  oigbtuou  hundred  and  aevent;- 
fonr  (eighteenth  St^tutea  at  Lai^e,  page  one  hundred  mid  thirteen),  providing  for  ttia 
pdblicHtioQ  of  the  statu  tea,  one-half  the  nuiuber  thoreiu  metitieueil. 

"ApfTroved,  August  ^,  li^-!." 


Our.  SU.  AS  ACT  pi 


TidlaK  far  pull 


e  RetlBrd  SUtulu  M 


.   [Lsduis,,  IIJ.III.) 


I  of  tbs  Usitei  4 


Bt  il  naflrid  by  thr  Senatr  atid  Hoane  of  ReprtanttttWet  of  the  UHiled  Stale)  of  America- '] 
fa  Congrmt  atttmbled.  ' 

Skc.  T.  Th.1t  nflerthpcloaeof  eBchCoUKreas  the  Secretary  of  State  ahull  have  edited, 
]trJDtt^  and  bound  a  hu 01  ci ant  number  of  the  volumea  eontaining  the  Statutes  at  Large 
•Uftctc^  hy  that  CotiKTHBS  lo  enable  him  todiatributo  copies,  or  a«  many  thereof  aaniay 
beneedod,  as  follows:  Tn  the  President  of  the  United  States,  ronrcopiua,  one  of  whicU 
•luU  be  for  the  library  of  the  Exeiintive  Mansion,  and  oue  copy  shall  bo  for  the  nstt 
of  the  Commissioner  of  Public  Buildings;  to  the  Vice-F reside uc  of  tlia  United  Stateii, 
(Miecopy;  to  each  Senator,  Representative,  uud  Delegate  in  Congress,  one  eopy;  to 
die  librarian  of  the  tjeniite,  for  the  use  of  Senators,  one  hundred  and  fourteen  copies; 
tolbu  librariui  of  the  House,  for  the  use  of  Bepreaantatives  and  Drlegatea,  four  bun- 
dled and  ten  copies;  to  the  Library  of  CongreaajfoartecD  copies,  iuelading  four  copies 
ft<r  the  law  library;  to  the  Department  of  State,  including  thoM  for  the  aae  of  leg»- 
tjima  and  consulat^a,  three  hundred  and  eighty  ooplua;  t«  the  Treaanry  Department, 
inclnding  those  for  the  nae  of  ofTlcurs  of  oustoins,  two  hundred  and  sixty  copies;  Ut 
tfae  War  Department,  including  a  copy  for  the  Military  Aoadamy  at  West  Point,  fifty 
AopiEs;  In  the  Navy  Department,  inclndinga  copy  for  the  library  at  the  Naval  Academy  . 
•t  Annapulia,  a  copy  for  the  library  of  each  navy-yard  in  the  United  Statea,  a  copy  for. 
Ike  library  of  the  Brooklyn  Naval  Lyceum,  and  a  oopy  for  the  library  of  the  Naval 
tnetitate  at  Charlestown,  MaHaochusetta,  aisty-five  copies;  to  the  Dapartuisntof  the 
Interior,  including  those  lor  tlie  nae  of  the  aurveyors-geuoral  and  registurs  and  re- 
Mivers  of  pubtio  land  offices,  two  hundred  and  Hfty  copiea;  to  the  Poat-OUice  Depart- 
ntent,  fifty  cojiies;  to  the  Department  of  Juatice,  including  those  for  the  nae  of  the 
aliiflf  and  associate  jnaticas,  tho  Judges  and  the  officers  of  the  United  States  and  Tatii^ 
torial  oonrts,  four  hundred  undtvpnty-five  copiea;  to  the  Department  of  Agriculture, 
fivaDopica;  to  the  Smithaonian  Institution,  two  copies;  to  the  Government  Printing 
Office,  oue  copy;  and  the  Secretary  of  State  ahall  supply  duficienoioa  and  olllces  newly 
M««ted. 


A))pr»ved.  JuneSi),  l>m. 
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Prior  to  tlie, year  1880  hut  Fuwof  thedecisioiiHOf  the  First  Coiii|)troller  ' 
iu  tlte  Department  of  tbe  Treaaury  were  printed,    Tbe  practice  of  the 
TreJtaiiry  Dppartmeiit  in  matters  connected  with  the  office  of  the  First 
Comptroller  rested  niniDly  on,  and  was  in  large  ineaanre  controlled  by, 
tbe  knowledge  of  officers  connected  with  the  Department.     Much  of 
this  knowledge  was  derived  from  nsages,  the  evidence  of  which  conld 
ooly  be  foand  in  tlip  manuscript  files,  records,  and  correspoodence  of 
the  Department,  and  to  these  there  were,  and  are,  no  really  facilities 
for  reference.    Many  quenttons  of  lair  arising  in  this  office  had  been  made 
the  subjects  of  decisions  based  upon  usages  derived  from  the  same 
soDrc«s,  which  were  necessarily  inconvenient  of  access,  and  practically 
beyond  the  reach  of  claimant.fi  and  others  outside  of  tbe  Department,  i 
In  view  of  this,  it  was  almost  impoa8il>le  to  avoid  incongruous  aiCtioa] 
iti  malt^TS  of  practice,  and  contradictory  decisions  on  similar  questwiu  ,' 
of  lair ;  and  those  seeking  and  entitled  to  information  found  it  difficult'  ' 
to  obtain  it.    To  obviate  these  difficulties  in  some  mea^iire,  it  was  deemed 
adrisalile,  in  the  year  1880,  "to  commence  the  publication  of  such  of  j 
the  decisions  of  the  First  Comptroller"  as  were  "supposed  to  be  of  a   i 
general  character,  and  sufficiently  important  to  justify  this  course." 

A  limited  number  of  copies  of  the  first  volume  of  these  DecisioBS  for  ' 
the  year  18S0  was  published  by  the  Public  Printer  on  requisitions  made 
by  the  Treasury  Department.  This  volume  was  transmitted  by  the 
Secretary  of  the  Treasury  to  the  Speaker  of  the  House  of  Bepreeenta- 
tives,  and,  under  the  authority  of  an  order  of  tliat  body,  a  second,  aod 
revised,  edition  of  it  was  printed.  A  similar  course,  with  a  similar  re- 
sult, was  pursued  as  to  the  second  volume  of  the  Decisions  for  the  year 
1881.  The  Joint  Hesolntion  of  Congress,  approved  August  .3,  1882  (22 
Stat.,  391),  requires  the  Public  Printer  "to  print  not  more  than  one 
volnme  each  year  of  tbe  decisions  and  opinions  of  the  First  Comptroller 
of  the  Treasury  Department,  with  such  explanatory  matter  as  he  may 
furnish."    The  following  volume  is  printed  under  this  aiithority. 

Tbe  distinguished  and  able  hiwyers  wlio  have  occupied  the  high 
office  of  Attorney-General,  have,  in  the  volumes  of  Opinions,  furnished 
much  valual^le  information  on  subjects  counected  with  the  Departments. 
The  learned  and  enlightened  labors  of  the  Court  of  Claims,  in  the  vol- 
umes of  decisions  of  that  Court,  have  also  furnished  a  fund  of  useful  in- 
struction. The  same  may  be  said  to  a  limited  extent  of  the  decisions.  | 
of  other  able  courts.  But  the  courts  can  rarely  reacli  matters  of  prao- 
lire  in  the  Departments,  and  but  to  a  limited  extent  can  they  deterniina  | 
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questions  of  late  ariBing  therein.  This  will  appear  from  the  statutes 
giving  the  courts  jurisdiction,  from  those  giving  jurisdiction  to  execu- 
tive officers,  and  from  the  questions  decided  in  the  Departments.  It  is 
well  understood,  also,  that  courts  cannot  generally  interfere  with  ques- 
tions the  decision  of  which  is  given  by  law  exclusively  to  executive  offi- 
cers. Thus  it  has  been  said,  "  that  whatever  power  or  duty  is  expressly 
given  to  or  imposed  upon  the  executive  department,  is  altogether  free 
from  the  interference  of  the  other  branches  of  the  Government."  (At- 
torney-General V.  Brown,  1  Wis.,  622 ;  Draft  Case,  1  Lawrence,  Compt. 
Dec,  2d  ed.,  15).  It  would  be  impracticable  for  the  Attorney-General 
to  examine,  give  opinions  upon,  or  decide,  all,  or  any  considerable  por- 
tion, of  the  questions  arising  in  the  Treasury  Department,  and  no  law 
has  required  or  permitted  this.  (Rev.  Stat.,  356;  9  Op.  Att  Gen.,  36.) 
The  Revised  Statutes,  sec.  356,  provide,  that  "  the  head  of  any  Ex- 
ecutive Department  may  require  the  opinion  of  the  Attorney-General 
on  any  questions  of  law  arising  in  the  administration  of  his  Department.'' 
This  is  to  be  construed  with  reference  to  other  sections,  giving  juris- 
diction to  accounting  officers,  and  declaring  the  efifect  of  the  decisions 
of  the  Comptrollers.  (Rev.  Stat,  191,  269,  277.)  From  all  these  it  is 
clear,  that  the  Attorney-General,  as  a  general  rule,  is  not  charged  with 
any  duty  in  connection  with  those  questions  on  which  accounting  offi- 
cers are  required  to  make  decisions.  The  head  of  a  Department,  even 
when  advised  by  the  Attorney-General,  must  act  on  his  own  judgment. 
Thus,  Attorney-General  Black,  in  an  opinion  given  to  the  heiul  of  a 
Department,  June  4, 1857  (9  Op.  Att.  Gen.,  36),  said : 

The  duty  of  the  Attorney -Greneral  is  to  advise,  not  to  decide.  A  thing  is  not  to  be 
considered  as  done  by  the  head  of  a  Department  merely  because  the  Attomey-Greneral 
has  advised  him  to  do  it.  You  may  disregard  his  opinion  if  you  are  sure  it  is  wrong. 
He  aids  you  in  forming  a  judgment  on  questions  of  law  ;  but  still  the  judgment  is 
yourS;  not  his.  You  are  not  bound  to  see  with  his  eyes,  but  only  to  use  the  light 
which  he  furnishes,  in  order  to  see  the  better  with  your  own. 

The  recognized  usage,  and  the  settled  law,  is,  that  every  accounting 
officer  must  act  on  his  own  judgment  (Bender's  case,  1  Lawrence, 
Compt.  Dec,  2d  ed.,  352,  note;  1  Lawrence,  Compt.  Dec.,  2d  ed.,  App., 
ch.  xii,  533.) 

Thus,  the  Attorney-General,  in  an  opinion  October  23, 1863  (11  Op. 
Att.  Gen.,  5),  said: 

By  long  and  unbroken  construction  and  practice,  it  has  been  settled  that  the  Attor- 
ney-General acts,  in  performing  this  legal  duty,  simply  as  the  law  adviser  of  the  Presi- 
dent and  heads  of  Departments.  He  is  bound,  upon  points  of  law  and  facts  stated  by 
them,  to  give  legal  opinions  in  aid  of  their  judgment,  in  matters  for  their  decision. 
*  *  *  *  He  is  not  the  official  legal  adviser  of  any  subordinate  officer  of  any  De- 
partment, except  the  Solicitor  of  the  Treasury.  It  is  true  that  he  often  gives  to 
heads  of  Departments  advice  and  opinions  upon  questions  arising  in  the  bureaux  of 
their  respective  Departments,  but  such  advice  aud  opinions  are  intended  to  aid  only 
the  judgment  of  the  Secretary  himself  in  deciding  such  questions.  To  enlarge  the  rule 
beyond  this  extent,  would  not  only  be  unwarranted  by  laic,  but  would  convert  the 
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Atlorney-GeDer&l's  office  into  h  aiirt  iif  gi-neral  appellate  coart,  where  AiMatUfled 
claimautH  might  BMk  rxliRf  from  advnrse  decisioos,  and  sabordiaate  exeuutivtt  officen 
Bnil  a  wKf  of  escape  frum  ufflaial  laLior  aud  reBponaibilitir. 

Aud  the  Attoruej-Genernl,  wlieu  asked  for  au  opiTiioii  to  uiii  an  audi- 
tor, said: 

[II/]  iTuiild  be  cirartg  wrong  non  to  give  an  opiuioD  id  acase  which  uot  only  is  uot  be- 
fore iLb  Socrelafy  of  the  TreaHury,  lint  whifh  evideutly  canuot  reach  him.  My  opin- 
ion would  simply  lie  sdviee  to  thv-  Auditor  and  not  to  tliu  Secretary,  ami  tliia  I  hav» 
no  powrr  Ay  law  lit  ffivt.     (11  Op.  Alt.  Oi-tl,,  6. ) 

Tlie  aoi^ouutinjf  ofiictsrs  biivc,  io  man;  matters,  a  jurisdiutiou  which 
they  alonu  can  exercise,  aud  which  uo  decision  or  opinion  has  ever 
claimeTl  an  authority  to  control.  The  jurindiction  of  these  officers  ex- 
tends to  "all  chiims  aud  demands  wlin.tever  [1]  by  the  United  States  or 
[3|  against  them  [it]/'  the  settlement  of  which  is  authorized  by  law, 
(Bev.  Stat.,  -*3(j.)  As  to  cacli  class  such  officers  may  (1)  allow  aud  cer- 
tify as  due,  or  i'J)  reject.  As  to  claims  against  the  United  States  certi- 
fied for  payment  for  the  amount  demanded  by  the  claimants,  ichich  com- 
prehend very  nearly  all  on  which  paynienU  from  the  Trea»v,ry  are  made, 
the  decision  ot  the  proper  Comptroller  is  not  "  subject  to  be  changed 
or  modified"  by  any  execntive  or  judicial  authority,  but  gives  a  right 
to  payment,  if  the  |>roi>er  appropriation  exiitta,  subject  only  to  the  con- 
trol of  Congress  up  to  the  time  of  payment.  (Rev.  Stat.,  191.)  It  seems 
but  reasonable  and  jnst,  that,  m  the  exercise  of  this  wide  jurisdiction, . 
involving  quentiouH  ofpractke  aud  the  devition  of  iiuestious  of  law  aud 
fact,  in  which  individual  rights  are  determined,  aud  general  principles 
settled,  afTectiug  vast  public  and  private  interests  to  au  extent  uot 
readily  measnred  by  comparison  with  the  jurisdiction  of  courts  in  money 
values,  reasons  for  the  more  general  and  important  decisions  of  the 
character  stated  should  be  given  in  printed  form.  There  must  be  some 
final  and  authoritative  source  for  the  decision  of  all  questions ;  and  it  is 
not  assuming  too  much  to  say,  that  a  jurisdictiou  exercised  by  the 
Complrollerfor  nearly  a  century  has  met  with  general  approval.  To  this 
result  the  valuable  and  learned  labors  of  the  Auditors  have  contributed 
the  full  measure  of  all  that  could  have  been  expected  or  desired. 

Ah  to  the  duties  and  powers  of  Auditors,  it  is  said  by  Richardson, 
Judge,  in  Ridgway's  Case  (18  Ct.  Cls.j,  that — 

It  ivnii  pan  of  the  duty  oF  Auditors  (except  the  Sixth  Auditor)  to  make  derisionH 
bindinic  111  »ny  wny  upon  anybirdy:  and  their  opiuionH  and  decigiiins  upon  contro- 
verted (jneslionii,  if  tbey  cbooie  to  give  them,  have  uo  offleial  determining  force. 
Thef  ttre  only  to  examine  occontita,  certify  balancea,  and  trunHmit  them  to  the  proper 
Comptroller  for  bis  deciaion  thereon.     (Rev.  Stiit.,  seca.  278-300.) 

The  necessity  for  formal  printed  decisions  by  the  First  Comptroller 
will  be  manifest  by  reference  to  the  subject-matters  and  extent  of  his 
jurisdiction.  These  have  been  referred  to  in  the  Introduction  to  the  first 
volume  of  the  Decisions,  and  it  is  impracticable  now  to  state  fully  what 
tbis  jarisdietion  is,  its  extent,  and  importance,  and  to  enumerate  even 
H.  Mis.  37 n 
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tbe  classes  of  qiieHtious  nliicli  arise,  uiach  leas  to  go  iuto  detail;  bnt 
among  these  questious  may  be  iucluded: 

I, — Qaestioug  iuvolviog  contmverted  titles  to  Governmerit  bonds, 
and  otlierti  aS'ecting  the  liability  of  tlie  Uaited  States,  arising,  as  sueli 
questions  do,  under  tlie  laws  of  Congress,  of  the  several  States  and 
Territories,  and  of  foreign  nations.  (Putnam's  Case,  1  Lawrence,  Compt. 
J)ee.,2ded.,  208;  Sallu's  Ca8e,id.,214;  Klink's  Case,  W.,  242;  Trustee- 
Survivorship  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  232;  Hond-As- 
signment  Case,  Id.,  248;  Kansas  Case,  iW.,  301;  Moudie's  Caue,  Id,,  374; 
Lost-Greeuback  Case,  3  Lawrence,  Compt,  Dec,  IBO;  De  Bitdt's  Oaue, 
U.,  170;  Tayloe's  Case,  Id.,  190;  Barnett's  Case,  Id.,  200;  Gibson's 
Case,  Id.,  2S«.) 

II. — QucHtions  relating  to  the  construction  of  acts  presciibiug  sala- 
ries, fees,  and  conipensutioDs  of  officers,  agents,  and  employ^  of  the 
Government.  (Herndou's  Case,  1  Lawrence,  Compt.  D^o,.,  2d  ed.,  45; 
Viser's  Case,  Id.,  75;  Hunter's  Case,  Id.,  151 ;  Ashtou's  Case,  Id.,  162 ; 
Wade's  Case, /d.,  302;  Clerk's  Caae,W.,  305;  Reporter's  Ca8e,/d.,307; 
Bender's  Case,  M.,  317;  Richardson's  Case,  Id.,  357  ;  Evans's  Case,  2 
Lawrence,  Compt.  Dec.,  2d  ed.,  1 ;  Kandolph'a  Case,  Id.,  h.';  Langford's 
Case,  Id.,  271;  Subptena  Case,  Id.,  286;  Wallace's  Case,  Id.,  376; 
Leake's  Case,  Id.,  431 ;  Printers'  Case,  Id.,  504 ;  Riley's  Case,  Id.,  531 ; 
Chesney's  Case,  Id.,  538 ;  Brown's  Case,  Id.,  540 ;  Reward  Case,  Id., 
545 ;  Utah  Case,  Id.,  559 ;  Leave-of-Absence  Case,  Id.,  566 ;  Kilbourn's 
Case,  Id.,  573 ;  Marshals'  Mileage  Case,  3  Lawrence,  Compt.  Dec,  88; 
Evans's  Case,  Id.,  Ill ;  Utah  District-Attorney's  Case,  Id,,  119;  Elec- 
tion Supervisors'  Case,  Jd.,  153 ;  Durkee's  Case,  fd.,  163;  Sanborn's 
Oase,  Jd.,205;  Appropriation-Extension  Case,  Id.,  213;  Commissioners' 
Per  Diem  Case,  Id.,  268 ;  Garnet's  Case,  Id.,  270 ;  Oolbath's  Case,  Id., 
280;  Shelley's  Case,  Id.,  321;  Conteatant's  Widow's  Case,  Id.,  328; 
Crowley's  Case,  Id.,  355  ;  Smith's  Case,  362.) 

III. — Questions  as  to  the  authority  of  tlie  President,  heads  of  De- 
partraentB,  and  others,  in  tbe  execution  of  laws,  to  appoint  agents. 
(Birch's  Case,  1  LawTence,  Compt.  D&c,  2d  ed.,  154 ;  Insiieetor's  Case, 
Id,,  201;  Bender's  Case,  Id.,  317;  Eveleth's  Case,  2  Lawrence,  Compt. 
Dec,  2d  ed.,  20 ;  Swamp- Land  Case,  Id.,  130 ;  Huidekoper's  Case,  Id., 
354;  Senate-Disbursement  Case, /d.,  404;  Agency- Delegation  Oafle,  3 
Lawrence,  Compt.  Dec,  60;  Huidekoper's  Case  (second).  Id.,  155;  Ep- 
idemic Disease  Caae, /d.,  225;  Clerk's  Investigation  Case,  Jd.,  241; 
Comptroller's  Case,  Id.,  283;  Substitute  Case,  Id.,  345.) 

IV. — Questions  as  to  what  expenditures  are  authorized  by  the  appro- 
priation acts,  under  which  the  vast  disbursements  from  the  Treasury 
are  made.  (Wood's  Case,  1  Lawrence,  Compt,  Dec,  2d  ed.,  1;  Tilla- 
mook Case,  Id.,  138;  Arsenal  Case,  7d.,147;  Lunch  Case,  2  Lawrence, 
Compt,  Dec,  2d  ed.,  33;  Decoration  Case,  Id.,  69;  Survey  Case,  Id., 
234;  Gniteau's  Case,  Id.,  484;  Exigency  Case,  3  Lawrence,  Compt. 
Dec,  92}  Seaman- ReUef  Case,  Id.,  138;  Torktown  Centennial  Case, 
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Id..  HI:  Territorial  Court  Case,  fd.,  14S;  Appropriation-Extension 
Case,  III.,  213'.  Boan)  of  Healtli  Case,  Id,,  221;  luformer's  Case,  Id., 
200;  False-Deecription  Case, /ri,,  265.} 

V. — Qitestioim  aa  to  wlietlier  acts  make  appropriaiions,  or  only  give 
authority  to  officers  in  pnr^uanee  of  appropriations  elsewliere  made. 
(Cnual  Case,  1  Lawrence,  Compt.  Dec,  2tl  ed.,  HI;  Bundy's  Case,  Id., 
134;  Bendei'^s  Case,  Id.,  352,  note;  Indiau-Laud  Case,  2  Lawrence, 
Cooipl.  Dec,  2d  ed.,  369;  District  Land-Offlce  Case,  Id.,  415;  Scliool- 
Fnnd  Case,  Id.,  5S1 ;  Proceeds  of  Sales  Case,  3  Lawrence,  Compt.  Dec, 
36;  St.  Elizabeth's  Hospital  Case,  Id.,  57;  Direct- Tax  Case,  Jrf.,  331; 
Oeaf;e-Land  Case,  Id.,  365.) 

VI. — Questions  as  to  the  various  kinds  of  appropriations,  whether 
annual,  permanent  annual  or  permanent  specific,  and  as  to  each, 
vrbetfaer  limited  or  indefinite  in  amount;  and  others  of  a  dilferent  char- 
acter. (Ashton^s  Case,  1  Lawrence,  Compt.  Dec.,  2d  ed,  162;  Conger's 
Case,  2  Lawrence,  Compt.  Dec.,  2d  ed.,  35 ;  Osage-Indian  Case,  Id., 
245;  Edmuml's  Case,  Id.,  528;  Appropriation-Extension  Case,  3  Law- 
reuce,  Compt.  Dec,  213;  Otto's  Case,  Id,,  296.) 

VII. — Questions  as  to  the  ownership  of  drafts,  the  sufficiency  of  in- 
dorsements thereon,  and  the  right  of  courts  to  appropriate  them  to 
cretlitors  of  their  holders.  (Draft  Case,  1  Lawrence,  Compt.  Dec,  2d 
ed.,  11  ;  Khawn's  Case,  Id.,  1(1(1 ;  Moyer's  Case.  Id,  110 ;  Infant's  Case, 

2  Lawrence,  Compt.  Dec,  2d  ed.,  27 ;  DiCesnola's  Case,  Id.,  142 ;  Clift's 
Case,  Id.,  187 ;  Hoodie's  Case,  Id.,  374 ;  Con  tract- Assignment  Case,  Id., 
472;  Kennard's  Case,  3  Lawrence,  Compt.  Dec,  185 ;  Halstea<l's  Case, 
Id.,  231.) 

VIII. — Questions  as  to  the  liability  of  the  Government  to  refund 
taxes.  (Flack's  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  186;  Savings- 
Bank  Case,  Id.,  194;  Leggett's  Case,  2  Lawrence,  Compt,  Dec,  2ded., 
;i49;  Worrall's  Case,  Id.,  490;  ^lalakof  Bitters  Case,  3  Lawrence, 
Compt.  Dec,  129 ;  Jordan's  Case,  Id.,  274 ;  Atherton  &  Co.'s  Case,  Id., 
315.) 

IX. — Questions  as  to  the  liability  of  the  Government  to  refund 
moneys  to  purchasers  of  public  lands  erroneously  sold.  (Rev.  Stat., 
2362,  2363 ;  act  June  16,  1880,  21  Stat..  287 ;  Allspach's  Case,  2  Law- 
rence, Compt.  Dec,  2d  ed.,  260.) 

X. — Questions  as  to  the  liability  of  officers  to  the  Government,  and 
the  enforcement  of  prompt  payment  thereof.     (Eev.  Stat.,  269.) 

XI. — Questions  arising  on  appeals  from  the  Sixth  Auditor.  (Eev. 
Stat.,  270,  277 ;  Penn  Yan  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  40 } 
Martin's  Case,  /d.,327;  Star-Route  Case,  /d.,  446;  Dorsey's  Appeal, 

3  Lawrence,  Compt.  Dec.  1 ;  Walsh's  Case,  Id.,  122 ;  Lake's  Case,  Id., 
309;  Reeside's  Appeal,  4  Lawrence,  Compt.  Dec) 

XII. — Questions  as  to  the  disbursement  of  moneys  by  the  Commis- 
sioners of  the  District  of  Columbia  under  various  taws.  (Audit  Case, 
1  Lawrence,  Compt.  Dec,  2d  ed.,  37 ;  Police  Case,  Id.,  57 ;   Richey's 
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Case,  Id. J  85;  Drawback  Case,  Id.j  158;  Sfifford  &  Co.'s  Case,  Id.,  262; 
Clerk's  Case,  /d.,  305 ;  Police-Station  Case,  2  Lawrence,  Compt.  Dec., 
2d  ed.,338;  Fish's  Case,  Id.,  536;  District  Contracts  Case,  3  Lawrence, 
Compt.  Dec,  198 :  Informer's  Case,  Id.,  260;  Rheem's  Case,  Id.,  305.) 

XIII. — Questions  as  to  the  validity  of  Treasury  warrants  for  the 
payment  of  money,  and  as  to  the  authority  of  the  First  Comptroller  in 
relation  to  countersigning  them.  (Rev.  Stat.,  269;  Draft  Case,  1  Law- 
rence, Compt.  Dec.,  2d  ed.,  17;  Bender's  Case,  /d.,  333;  Bender's  Case 
(second),  Jd.,  395 ;  1  Lawrence,  Compt.  Dec.,  2d  ed.,  App.,  Ch.  XII,  549; 
Cliffs  Case,  2  Lawrence,  Compt.  Dec.,  2d  ed.,  196 ;  Artificial  Limbs 
Case,  Id.j  382 ;  Benton's  Case,  Id,,  455 ;  Contract- Assignment  Case,  Jd., 
482 ;  Keyser's  Case,  4  Lawrence,  Compt.  Dec.) 

XIY. — Questions  as  to  assignments  of  salaries,  compensations,  and 
claims  against  the  Government  by  officers,  employes,  and  claimants 
thereof.  (Dana's  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  203 ;  Benton'fi 
Case,  Id.,  455;  Claims  Assignment,  3  Lawrence,  Compt.  Dec.,  13.) 

XV. — Questions  relating  to  Treasury  Department  practice,  in  the 
various  forms  in  which  thev  arise  in  relation  to  claims. 

These  are  given  only  by  way  of  example,  and  by  no  means  as  an 
enumeration  in  extenso.  The  detailed  statements  of  the  work  performed 
in  the  several  divisions  of  the  First  Comptroller's  office,  and  in  othei 
Bureaux  of  the  Treasury  Department,  found  in  the  appendixes  to  th( 
several  volumes  of  the  Decisions  of  the  First  Comptroller,  present  othei 
subjects  of  jurisdiction. 

In  matters  reported  by  the  First  and  Fifth  Auditors,  and  demandc 
settled  by  the  Commissioner  of  the  General  Land  Office,  the  First  Comp 
troller  msLy  review  the  evidence,  and  increase,  or  reduce,  or  refuse 
to  allow,  amounts  stated  as  due  to  claimants  by  those  officers.  (Rev 
Stat.,  269.)  On  appeals  from  the  Sixth  Auditor,  he  exercises  a  similai 
jurisdiction.    (Rev.  Stat.,  270,  277.) 

As  the  First  Comptroller  is  required  to  countersign  all  warrant! 
draw^n  by  the  Secretary  of  the  Treasury-,  which  shall  be  warranted  h} 
law,  for  the  payment  of  money  from  the  Treasury  for  every  departmen 
and  branch  of  the  Government,  be  has,  on  questions  of  law  apx>arent  oi 
the  papers  on  which  such  warrants  are  issued,  a  supervisory  jnrisdic 
tion  peaching  almost  every  question  of  law  that  can  arise  as  to  the  va 
lidity  of  claims  against  the  Government.  (Bender's  Case,  1  Lawrence 
Compt.  Dec,  2d  ed.,  317;  Id.,  391.) 

The  construction  of  appropriation  acts  is  one  of  the  important  part 
of  this  jurisdiction.  (Canal  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  141 
Arsenal  Case,  Id.  147;  Bundy's  Case,  Id.,  184;  Conger's  Case,  2  Law 
rence,  Compt.  Dec,  35.)  And  questions  as  to  the  authority  for  makinj 
advances  of  money  to  disbursing  officers  is  almost  of  equal  importance 
(Birch's  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  154;  Bender's  Case,  Jd 
352;  not€;  Huidekoper's  Case,  2  Lawrence,  Compt.  Dec,  364.) 

The  wide  jurisdiction  exercised  by  the  First  Comptroller  in  coantei 
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signing  warrants,  involving  tlie  decisioa  of  many  important  and  difficult 
qaestions  of  law  (Kev,  Stat.,  269;  L  Lawrence,  Compt.  Dec,  2d  ed., 
App..  Ch.  XII,  549;  Id.,  CL.  I,  411,  431),  is  alluded  to  by  Alexander 
Hamilton,  wLo,  in  discussing  tbe  authority  and  responsibility  of  officers 
in  issuing  warrants,  isays: 

Afl  bctweeu  the  ofaeiirHof  the  Trenaiiry,  I  t»ke  tbe  reHinmiiiliility  tuutandthos;  Tha 
Becretary  and  Comptroller,  in  granliug  warrants  npoa  the  Troasnty,  are  both  a»»ui«r- 
ahUfoT  tkrir  legalilg.  In  IhiareBiwct  the  Ce-mplrolter  i$  a  ehei-k  upon  Ike  Seerrtarn.  Witb 
regard  lo  the  pipediency  of  an  advani^e,  in  my  opiniun,  the  ri)!;bi  of  Jud)^ng  is  eicln- 
»ively  with  the  head  of  tbe  Department.  The  Comptroller  haa  no  voice  in  this  mat- 
ter. So  far.  therefore,  as  conconis  legality  in  the  issitos  of  money  while  I  was  in  the 
Departmeol,  the  Cotaplrollrr  muit  aniitfr  ii'ilh  mt;  so  far  na  a  qui-stion  of  eipodienoy 
or  the  due  exercise  of  discr«tioD  may  be  involved,  1  am  solely  answerable ;  and  tini- 
formly  was  the  matter  uoderatood  botwocn  suPMsBivB  ComjilrolIprB  and  myself.  Also, 
it  ia  ossenlial  to  tbe  dne  odministraliun  of  the  Depnrtment  that  it  should  he  so  tinder- 
•lood.     {Works  of  Hamilton,  vol.  vii,  54«.) 

And  lie  refers  to  tbe  "  Comptroller  ichose  office  imports  the  second  trust 
in  the  Department." 

The  First  Comptroller  is  the  only  officer  who  counter-signs  warrants. 
(Kev.  Stat.,  269.)  No  money  can  be  paid  into,  or  out  of,  the  Treasury 
J  withont  the  anthority  of  his  countersignature.  And  there  are  various 
other  qnestious  over  which  accouiitiug  officers  must  exercise  a  jurisdic- 
tion.   (Bender's  Case,  1  Lawrence,  Compt.  Dec,  2d  ed,,  3.'J2,  note.) 

The  jurisdiction  of  the  First  Comptroller  on  appeals  from  settlements 
ma<ie  by  tbe  Auditor  of  the  Treasury  for  the  Poat  Office  Department 
(Sixth  Auditor)  may  require  decisions  affecting  the  whole  postal  service 
and  the  compensations  of  postmasters,  and  contractors  for  carrying  the 
mails.  (Bev.  Stat.,  270,  277;  Martin's  Case,  2  Lawrence,  Compt.  Dec. 
2d  wl.,  327;  Star-Koute  Case,  Id,,  446;  Dorsey's  Appeal,  3  Lawrence, 
Compt.  Dec,  1 ;  Walsh's  Case,  Id.,  122 ;  Lake's  Case,  Id.,  309 ;  Andrew's 
Appeal,  4  Lawrence,  Compt.  Dec. ;  Eeeside's  Appeal,  Id. ;  Railway  Com- 
pensation Case,  Id.) 

In  view  of  this  right  of  appeal,  a  u.sage  has  properlj'  grown  np  by 
which  this  Auditor  frequently  asks  the  opinion  of  the  Comptroller  in 
advance,  when  all  parties  in  interest  may  be  beard.  Thus,  under  the 
Act  of  March  3,  1883  (22  Stat.,  4o3),  making  appropriations  for  the 
poetal  service  for  the  fiscal  year  ending  June  30, 18S4,  and  tbe  act  of 
same  date  {22  Stat.,  602,  sec.  2),  "to  at^ust  the  salaries  of  postmasters," 
the  Auditor  asked  the  opinion  of  the  Fir^t  Comptroller  as  to  when  the 
provisions  in  section  2  of  the  latt«r  act,  as  to  "compensation  of  post- 
roasters  of  the  fourth  class,"  took  effect.  It  was  held  that  they  took 
efiiBCt  at  tlie  date  of  the  act ;  and  thus  a  change  was  pros|)ectively  made 
for  the  compensation  of  about  forty-Rvt^  thousand  iwstraast^^rs. 

As  to  a  majority  of  tbe  various  questions  entrusted  to  the  judgment 
and  determination  of  accounting  officers,  courts,  as  a  general  rule,  can 
exeruise  no  control.  This  subject  will  hereinafter  be  alluded  to  in  con- 
sidering "  the  relation  of  the  accounting  officer  to  judicial  anthority." 

Information  in  some  permaueut  form  on  all  these  subjects  is  a  public 
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necessity.  And  other  reasons  seem  to  justify  the  publication  of  the 
Decisions  of  the  First  Comptroller.  Among  them  may  be  mentioned 
these:  (1)  There  is  no  general  system  of  judicial  national  common  law 
by  which  uniform  principles  are  settled,  even  if  executive  officers  could 
always  adopt  them  ;  (2)  there  is  a  well-defined  complete  system  of  ex- 
ecutive national  common  law;  and  (3)  the  local  common  law  which  is 
administered  in  the  national  courts  is  not  always  adapted  to  executive 
administration  or  to  rights  settled  thereby.  Some  discussion  of  these 
propositions  may  be  proper. 

I.  It  can  scarcely  be  said  that  there  is  or  can  be,  under  existing 
legislation,  any  general  system  of  judicial  national  common  law.  The 
act  of  September  24, 1789  (1  Stat.,  92,  sec.  34),  carried  into  the  Revised 
Statutes  as  sec.  721,  provides  that:  "The  laws  of  the  several  States,  ex- 
cept where  the  Constitution,  treaties,  or  statutes  of  the  United  States 
otherwise  require  or  provide,  shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law,  in  the  courts  of  the  United  States,  in  cases-  where 
they  apply." 

This  has  given  rise  to  many  questions.* 
An  eminent  law  writer  says: 

It  han  been  declared  by  the  Su])renje  Court  of  the  United  States,  to  be  clear  that 
there  can  be  no  common  law  of  the  irnion.  •  *  *  [Each  State]  ♦  •  •  may 
have  its  local  usages  and  common  law ;  bat  there  is  no  principle  which  pervades  the 
Union  and  has  the  authority  of  law,  that  is  not  fmbodied  in  the  Constitution  or  laws 
(treaties  and  acts  of  Conjiress]  of  the  Union.  The  common  law  conld  be  made  a  part 
of  the  ftMleral  system  only  by  legislative  adoption.  It  is  settled  that  the  federal  courts 
have  no  jurisdiction  of  common-law  oflVnces,  and  that  there  is  no  common  law  of  the 
Union. t 

This  is  substantially  correct  as  to  the  Judiciary  of  the  United  States. 

II.  But,  in  those  matters  not  subject  to  judicial  jurisdiction,  there  is 
a  complete  system  of  executive  national  common  law,  of  universal  apph- 
eation  within  the  territorial  limits  of  the  United  States,  and  having,  to 

*  Brown  v.  Van  Braam,  3  Dall.,  344;  Robinson  v,  Campbell,  3  Wh.,  212;  Cohens  r. 
Tirginia,  6  Wh.,  264;  Waymau  r.  Southard,  10  Wh.,  1 ;  Green  r.Neal's  Lessee,  6  Pet., 
291 ;  Ross  r.  Du vail,  13  Per.,  45 ;  Swift  r.  Tyson,  16  Pet.,  1 ;  Lane  r.  Vick,  3  How. ,  464, 
Liuthur  r.  Borden,  7  How.,  1;  Williamson  r.  Berry,  8  How.,  495;  Van  Rensalaer  r. 
Kearney,  11  How.,  297 ;  United  States  v.  Reid,  12  How.,  361 ;  Neves  r.  Scott,  13  How., 
268 :  Carroll  v,  Carroirs  Lessee,  16  How.,  275 ;  Morgan  r.  Curtaneous,  20  How.,  1 ;  Fenn 
T,  Holme, 21  How., 481;  Jeter  r.  Hewitt,  22  How.,  352;  Suydam  v.  Williamson,  24  How.; 
327;  Sbeirbum  ».  Cordova,  24  How.,  423;  Haussnecht  r.  Claypool,  1  Bl.,  431;  Jefferson 
Branch  Bank  r.  Skelly,  1  Bl.,  436 ;  Conway  r.  Taylor's  Executor,  1  Bl.,  603;  Chicago 
r.  Robbins,  2  Bl.,  418 ;  Leffingwell  r.  Warren,  2  Bl.,  599;  Bridge  Proprietors  v.  Hoboken 
Com.,  1  Wall.,  145;  Gelpcke  r.  Dubuque,  1  Wall.,  175;  Christie  ?\  Pridgeon,  4  Wall., 
203;  Mitchell  p.  Burlington,  4  Wall.,  274;  Ewing  r.  City  of  St. Louis,  5  Wall.,  419; 
Nichols  r.  Levi,  5  Wall.,  433;  Delmas  r.  Insurance  Com.,  14  Wall.,  667,  8;  Boyce  r. 
Tabb,  18  Wall.,  546;  See  Act  June  1,  1874,  18  Stat.,  50. 

t  Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed.,  13;  citing  State  of  Pennsyl- 
vania I'.  The  Wheeling  &c.  Bridge  Co.,  et  ah  13  How.,  519;  Wheaton  and  Donaldson 
r.  Peters  and  Origg,  8  Pet.,  591,  659.  In  Lynch  r.  Clarke  (1  Sandf.,  ch.  58;^,  654),  it  is 
said  that,  "to  a  limited  extent,  the  common  law  (*  *  *),  prevails  in  the  United 
States  as  a  system  of  national  jurisprudence.^^ 
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a  litr^e  cxteut,  an  extra-territorial  operation.  This  syetem  of  conimoii 
law  oxtonds  to  a  vast  DUmtier  of  objects,  and  to  immense  values,  and 
affects  every  person,  natural  or  artificial,  subject  to  its  ojieration,  in- 
tiliidiiig  all  witbiu  tlie  Union,  and  all  elsewheie  having  elaims  against 
the  Government  or  rigtitji  to  be  enforced  by  executive  authority. 

I.  The  Pi-csideiit  has  many  lowers  subject  to  no  other  judicial  or 
legislative  conlrol  than  as  the  power  of  imiwachment  may  be  so  re- 
garded.* In  exerciNiiig  these  powers,  usages  grow  up,  coustrnetion  is 
given  to  the  Constitution,  ti-eaties,  and  statutes,  and  a  system  of  un- 
written law  is  established,  as  wide  in  scope  and  eQ'ect  as  the  objects  to 
which  it  extends  and  the  persons  to  whom  it  applies. 

li.  The  ail  ministration  of  each  of  the  great  Execntive  Departments 
requires  those  officers  therein  clothed  with  the  authority  of  finally 
deciding  the  many  qnestions  intrnsted  to  their  jurisdiction,  to  give 
coosrmction  to  the  same  great  sources  of  law — the  Constitution  (Sew- 
ard's Case,  2  Lawrence,  Gompt.  Dec,  2d.  ed.,  53 ;  Ochiltree's  Case,  4  Id.), 
treaties  (Ute  Case,  1  Lawrence,  Conipt.  Dec,  2d  ed.,  383 ;  Kansas  Case. 
'2  Id.,  301 ;  Indian-Land  Case,  2  Jd.,  369),  and  acts  of  Congress,  Ques- 
tions of  international  law  also  arise  for  decision.  (Sewanl's  Case,  2 
Lawrence,  Compt.  Dec,  2d  ed.,  53.)  Here  also,  usages  have  prevailed 
and  ai'e  growing  up;  national  and  iniernational  common-law  principles 
■  have  been,  and  are  being,  announced  and  settled;  construction  has  been, 
and  is  being,  given  to  alt  the  written  laws,  and  an  entire  system  of 
executive  national  common  law  is  in  full  operation.  This  grows  out  of 
execntive  administration,  and  its  perfect  independence  of  the  other 
co-ordinate  departments  of  the  Government,  as  created  by  the  Constitu- 
tion. It  exists  as  a  necessity.  It  is  universal,  and  for  its  purposes, 
and  within  its  jurisdictiou,  all-pervading.  The  executive  construction 
of  tJie  Constitution,  treaties,  and  statutes,  like  the  judicial,  is  as  much 
a  part  of  these  great  sources  of  law  as  if  iucorjwrated  therein  in  written 
words  It  is  a  comprehensive  system,  a^^  complex,  and  with  as  far-reach- 
ing consequences,  as  any  system  of  law  in  any  age  or  country.  The 
development  and  elucidation  of  this  system,  as  an  entirety  and  in  the 
details  of  lis  various  branches,  is  a  work  for  many  and  elaborate  com- 
mentaries, requiring  profound  study  and  thought. f 

*  See  Whiting's  War  Cciwitn  of  th«  PrPHidvnt,  paiinm.  Diuft  Caw,  1  Lawreuce,  Comiit. 
!>«:., 'M  eU.,  »;  Presirteiit  JbcUhohV  Veto  Messapp,  July  10,  IBM,  a  Ststesman's  Miio- 
oal.  T7-Z;  Simp  of  Uimiuippi  e.  Johuran,  4  Wall.,  500;  BKtcs,  Attornej-Gttneral,  on 
nahnfCorj,ii»,Jalsft>  IBlil,  lOOp.  Att.  Geii.,T4;  Stor?,  Const.,  ^  156(1,  1902,  noUS;  4 
J«fr<'r«on'«  CcirroHiHiudfjico.  149,  1!^>1 ;  Paitclial,  Aanotated  Conitt.,  3<1  ed.,  337,  note  £i3; 
Id.  leM,  ■«<c  1«);  Id.  lti:t,  natt  165:  Marbary  r.  MadiBon.  1  Crancb,  IDT:  KeiKlxll  r. 
Thp  UuitiNl  StstM,  IS  Pet.,  u84 ;  The  State r.  Tbo  Soiitheni  Pat'iHo  H.  R.  Co.. 24  Texas, 
117;  The  Stater.  Delceden)«r,7 /rf.,<J5;  4 Op.  Att.  Cien.,  34«^;  6/(1.,  -JM,500;  9Id.,iiH; 
Prixe  Cbru,  'i  Black,  660. 

tl^wrxuc?,  Conipt.  Dec,  3d  ed.,  IntrodnirtioD ;  Agency- Delega  I  ion  case,  :l  Lnn- 
renoe,  Cumpl.  Dec.,  70,  tt  neg.  It  is  said  in  the  United  States  r.  Mnodanii^l  (7  Peters, 
14),  that,  ''A  practical  knowledge  of  tile  uetion  of  ru,v  one  of  tbe  great  De  part  men  ts  of 
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3.  Ill  thus  assigning  to  the  executive  department  of  the  Govern- 
ment a  eyatein  of  common  law,  it  is  only  giving  to  it  the  position  oc- 
cupied by  the  legislative  department.  There  is  also  a  common  law 
for  the  latter  great  department,  Tlie  Lfx  Parlinmentaria  is  a  system 
of  common  law  of  wide  extent,  developed  tbrougii  ages,  and  discussed 
ill  many  volumes." 

III.  The  executive  nntionnl  common  law  is  frtqueotly  different  from 
that  system  of  common  law  which  prevails  in  the  courts,  even  on  simi- 
lar questions,  and  the  diflerence  rests  on  conditions  and  circumstances 
which  fully  justify  it.t 

In  some  casex,  principles  of  law  applicable^  in  controveraiea  between 
private  persons  are  not  appliciibie  wLen  the  Gofernment  is  concerned. 

Very  many  qnestiona  of  law,  and  very  many  principle^!  in  the  con- 
struction of  statutes,  which  never  do,  nor  can,  reach  the  courts,  are  de- 
termined by  acconntiug  officers-t 


the  Govenimeiit  ninat.  convmco  evrry  person  that  a  lipod  ufa  Deiiartiiieut,  iu  the  <lii- 
triliiiti  n  of  iU  iluiieii  an'l  respuDnibi lilies,  in  ufteii  roinpplleil  to  exorcist'  his  iliscre- 
tioD.  He  In  limited  in  Ihu  ezurcise  of  Lis  powers  by  t.be  law  ;  lint  it  does  out  follow 
IhHt  ]>■■  tuiial.  show  u  staiiitorj  pnivisioD  fur  evtrjihiug  liu  iIofs.  Ko  goveriuiient 
CQiilit  be  lulminiitlprod  un  stieh  principles.  To  attempt  tn  re^tilaic,  b;  law,  tbo  mi' 
of  every  part  of  Ihi-  cmnplicated  mftohiiiery  of  govcmtuent  woald 
mpanlouable  ignorance  im  the  snl^ect.  Whilst  the  great  oulliues  of 
may  bo  marlied  out,  iiid  liniitatjous  imposcii  on  thi*  exerDise  of  ita 
powers,  there  are  DuiiilierleaH  things  which  must  he  itaiie,  that  van  ndther  be  nntici- 
patpd  nor  defined,  and  which  are  essential  to  the  pmiier  action  of  the  Oovemnient. 
Hence,  of  neeessit y.  uiagci  hare  httn  ntablMetl  tn  errri/  ilfparlnmit  of  l*e  Gorejii wB"! 
wAifA  hlaxt  ti«cani«  a  icaiA  of  rofflmoH  'ate,  unit  reyvlalr  thr  righU  aid  dulief  of  iham  wfto  aet 
icilAiit  lArtr  renpeiilire  IJnifU.  And  no  change  of  such  usages  can  havs  a  retroapeGtire 
effect,  but  must  he  timitrd  to  the  fntnre.  UHage  caiiniit  alter  tbt>  law,  but  it  is  evi- 
dence of  the  cnDstrnction  given  ti)  it;  iiud  must  be  coniiden^  binding  on  pa^t  trana- 
actions."  See  Converse  r.  United  States,  SI  How.,  4tia.  Usage  has  much  force. 
(E<lwHrdB,LeBsee,r.DBrby,m  Wheat,,  1210;  United  States  p.  Aleiander,  12  Wall.,  177; 
United  States  p.  Pugh,  99  U  S.,  aST;  Gratiot  t'.  United  States,  15  Pet.,  33C.) 

"Jefferson's  Mnnnal  of  Parliamentary  Practice;  Paschal,  Annotated  Const.,  !td.  ed,, 
S6,  note  47;  Cushing's  Manual :  May'a  Parliamentary  Law  ;  Haaters  Precedents;  and 
there  are  works  on  Parliamentary  Law  by  Burleigh,  WarriUKt"",  and  Wilson. 

I  Draft  Case,  l,Lant«nce,  Compt.  Uec.,  :£il  ed„  11;  Ben  der'it  Cane,  Id.,M3;  InfaDt'a 
Case,  2  /d.,  31;  Eiigeucy  Case,  :i  W.,  92.  1(B,  lUS;  De  Bildt's  Case,  3  Id.,  179,  161; 
Halatead'B  Case,  '.i  Id.,  831 ;  s.  c,  10  Washington  Law  Reporter,  Angust  30,  Ib-J,  550J 
Keyser's  Caai-,  4  Lawrence.  Compt.  Deo.  And. compare  Bonnafon  and  yorton's 
Ca«-,  14  Ct.  Ct.,  491,  with  Avery  r.  United  Slates,  12  Wall.,  304. 

The  law  of  ret  adjvdicata,  aa  applied  t-o  the  decisions  of  a  Cnmptroller,  rests  on  a  prin- 
ciple well  seltle.1  (Ej  ;iarle  Randolph,  'i  Brock..  47J,  citing  Crepps  i-.  Unrden.  2  Cow- 
per.  <i40;  Mills  r.  Collett.fiBing..  BS;  s.c,  19Eng.  Com.  Law  Rep.,  U),  but,  as  applied 
to  Judicial  judgments,  rests  on  an  entirely  different  principle.  (Uroom,  Legal  Max., 
32S,  :B3.)  From  this  diflferonee  is  deduced  the  rule  thai  the  decision  of  a  Comptroller 
only  determines  matters  actually  pasKad  npuu.  while  a  judgment  lu  the  courts  openit« 
as  a  res  adjadicata  on  all  matters  uhii:b,  uiidi^r  tbo  pleadings,  vuuld  have  been  acted 
on.     {Re«slde's  Appeal,  4  Lawrence.  Cumpt.  Dec. ) 

1 2  Lawrence,  Compt.  Dec.,  Sd  ed.,  Introduction, 

There  are  many  cases  in  which  the  ^uioi  judiciHl  authority  of  the  First  Cnmptroller 
fciudependeut  of  .the  conrtH.     (Drull  Chbo,  I  Lawrence.  Compt.  Dec,  ad  (?d.,11; 
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It  follows,  of  QeeeKsity,  that  executive  officers  do  not  always  adopt 
the  principles  of  judicial  decisions.  And  they  etiaally,  of  necessity, 
must  sometimes  pass  on  the  jurisdiction  nod  authority  of  the  courts, 
and  even  in  some  instances  disregard  their  judgments  and  decisions.* 

The  elementary  law  books  arc  barreu  upon  these  classes  of  ijuestions, 

because  decisions  upon  tliem  have  not  been  published.     This  is  espec- 

'  ially  80  with  works  on  the  coTistruction  of  statutes,  in  which  it  is  rare 

to  ilnd  a  reference  to  thosf^  rules  of  interpretation  and  construction  which 

peculiarly  relate  to  questions  in  which  the  Government  is  concerned. 

On  those  questions  over  which  executive  officers  and  courts  have  con- 
current or  successive  jurisdiction,  the  prevailing  usages  and  decisions 
are  mutually  regarded  as  of  persuasive  weight.  Even  in  those  matters 
over  which  courts  have  exclusive  jurisdiction  the  construction  given  to 
statutes  by  executive  officers  is  generally  adopted.! 

There  is  no  more  difficult  duty  imposed  on  judicial  and  executive  of- 
ficers than  that  of  giving  coustruction  to  statutes,  and  it  ia  one  which 
occupies  a  large  portion  of  their  time.  Sir  A.  Cockburn,  in  his  speech 
at  the  Guildhall  on  receiving  the  freedom  of  the  city  of  London,  March 
9,  ISiti,  said :  "  The  greater  part  of  our  time  in  the  Court  of  Queen's 
Bench,  at  least  two  days  a  week,  is  taken  up  in  interpreting  act^  of 
Parliament,  and  I  confess  I  never  have  to  deal  witb  one  of  them  but  I 
feel  a  sort  of  convulsive  shudder  come  over  me."    (Hardcastle,  Statutory 

ViBcr'a  Case,  Id.,  75;  Saffonl  &.  Co.'s  Case,  Id.,  262;  Agcincy  Delegation  Case,  3  Id., 
Tri.) 

Executive  deciaiona  are  fre([uent1y  so 
tbem.  TliUH.  tha  decinioD  of  BU[ierviaoTi>, 
ords  the  result  uf  the  oauvaae  n[  a  vnte 
nnder  an  foipowtirint;  slatiite,  is  eo  conch 
upon  it.     (Attorney-Gi-reral  c.  Supirvieon 

«ral  p.  Supervisors  of  Benzie  Co.,  34  Id.,  ail;  WelU,  ReaAilJndicntuaud  Stare  Dociais, 
•ec.  60:1.)  This  rests  on  the  priuciple  tliat  ivlien  a  atatute  intrusta  to  speoifled  offl- 
cet«  the  decisioD  of  a  (tniVBtion  of  fact,  their  deterruiuatloa  tliereoii  is  generally  tinal 
and  ooncliisive.  (KiigcDcy  Cnae,  3  Lawrence,  Compt.  Dec.,  97;  Seaman-Rrlief  cose, 
Uf^lX;  YorkloWD  CeDtenniBt  Caae,  Id.,  141;  Keyaer's  Cu«e,  i  Id.;  £x  parte  Ran- 
dolpli,  2  Brock.,  47:(i  10  Op.  Att,  Gen.,  259;  Reoaidp's  Appeal,  4  Lawrence,  Compt. 
Dm.  :  BaUauce  r.  Foraytb  et  a'.,  24  llov.,  185.)  Thua,  in  Johnson  c.  Towaley  (13 
Wall.,  78).  one  point  in  Ihe  aylUbus  ia,  "that  when  a  special  tribnoal  ia  nutbor- 
Uedt< 


concluaive  that  tha  conrta  are  tiound  by 
in  declaring  anil  entering  upon  their  rec- 
in  tbe  rtsmoval  of  a  county  seat,  rendered 
Hive  tliat  tbe  courts  cannot  afterwarda  act 
of  Lake  Co, ,  33  Mich.,  290 ;  Attorney -Qen- 


d  arising  in  the  cimrae  of  its  dutiea,  its  de- 

B."    (Attorney -Gen  era  I  v.  Brown, 

id  ed.,  13.)    So,  the  allowance  of 

;b  a  prima  fade  right  of  action 

W  V.  8.,  5fi7;  United  8t«tea  b. 


u  bear  and  der 
ciaioDs  within  the  scope  of  itaanthority  an 
1  Wia.,  5S3;  Draft  Case,  1  Lawrence,  Cor 
eliuiiu  by  executive  officers  nnder  certaii: 
In  Ibe  Court,  of  Claittis.     (Cnited  Stales  v.  Kaufman,  i 
SaiintEB  Bank,  104  U.  S.,  728.) 

*  Draft  Cose,  1  Lawrenc,  Compt.  Dec,  2d  ed.,  11;  ViBcr'a  Case,  Id.,  75;  Bender's 
Cwe,  W.,  343;  Seaf'a  Caae,  a  Id,  111 ;  s.  c.  1«  Cl.  CI, ;  HaUtead'H  Case,  3  Lawrence, 
Conipt.  Dpc,  231 ;  Keystr'a  Case,  i  Id. 

t  United  t^tatesr.Hoore,  90  U.  8.,  7fi3;  Edwards's  I^eBsee  tt.  Darby.  tJ  Wheat.,  210; 
United  State*  r.  The  8tate  Bank  of  \ortb  Carolina.  6  Pet..  29;  IJnited States  tr.  Mac- 
Daniel,  7  Pet.,  1 ;  Sniythe  i:  Fluke,  23  WhU.,  374;  United  Slates  r.  Pngh,  iW  U.  S., 
«6:  Uuited.Slatc8r.  Bowen.  10(IU.  S.,.^.ll;  Swift  Co.  r.  Uuited -Slutea,  lor.  U.  S.,(i9r.. 
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Law,  5,  iiote  7.)  The  constraction  of  statutes  requires  even  more  time 
and  thought  by  judges  and  executive  officers  in  the  United  States  than 
in  Great  Britain,  because  of  the  great  multiplication  of  statutes  enacted 
by  Congress  and  by  the  numerous  State  and  Territorial  legislatures. 
And,  in  the  United  States,  many  and  difficult  questions,  as  to  the  con- 
stitutional validity  of  statutes,  and  as  to  tbe^eflfect  of  constitutional  pro- 
visions in  construing  them,  are  presente<l  for  decision,  none  of  which  can 
arise  in  England.  There  are  many  classes  of  questions  requiring  decis- 
ions in  the  executive  departments,  besides  those  involving  executive 
national  common  law  and  the  construction  of  constitutions  and  statutes. 
These  find  a  close  analogy  to  the  several  classes  of  questions  arising  in 
the  courts.  A.  brief  reference  to  some  of  those  classes  of  questions  arising 
in  executive  administration  in  connection  with  the  accounting  officers 
will  serve  to  show  the  necessity  of  reported  decisions  thereon. 

I.  Parties  seeking  relief  in  the  courts  must  necessarily  inquire  as  to- 
their  (1)  number,  (2)  location,  (3)  sessions,  and  (4)  jurisdiction — (a) 
original  and  (b)  appellate.  There  are  many  elementary  treatises,  and 
a  multitude  of  reported  cases  on  these  subject*.  So  claimants  seeking 
payment  of  their  demands  in  the  Treasury  Department  must  make 
similar  inquiries  as  to  the  officers  or  tribunals  authorized  to  act  thereon. 

(1.)  The  six  Auditors  and  the  Commissioner  of  the  General  Laud 
Office,  provided  by  statute,  respectively,  constitute  the  first  tribunals 
of  original  jurisdiction,  charged  with  a  duty  to  *' receive  and  examine," 
and  "audit  and  settle"  a  designated  class  of  accounts.  (Rev.  Stat., 
276,  277,  446,  456;  act  June  14,  1878,  20  Stat,  130,  sec.  4 ;  1  Lawrence, 
Compt.  Dec.^  2d  ed.,  App.,  chaps.  I-X,  411-505.) 

(2.)  The  six  Auditors  are  officers  of  the  Treasury  Department.  (Rev. 
Stat.,  276,  277.)  The  Commissioner  of  the  General  Land  Office  is  an 
officer  of  the  Interior  Department.     (Rev.  Stat.,  446,  456.) 

(3.)  These  officers  are,  in  legal  contemplation,  in  permanent  session. 

(4.)  The  original  jurisdiction  of  each  is  defined  by  statute.     (Rev. 
'  Stat.,  277,  456.)  -^ 

a.  This  extends  to  a  great  variety  6f  cases,  most  of  which  have  been 
stated  in  detail.  See  1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  ch.  I, 
411;  Sister  Elizabeth's  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  120. '  It 
is,  of  course,  of  the  utmost  importance  that  ever^^  claimant  should  be 
able  to  ascertain  the  proper  Auditor  to  whom  he  shall  make  applica- 
tion, in  all  matters  relating  to  the  prosecution  of  his  claim  in  this  tri- 
bunal of  original  jurisdiction. 

b.  The  First  and  Second  Comptrollers,  and  the  Commissioner  of  Cus- 
toms, respectively,  as  to  specified  classes  of  claims,  constitute  the  tri- 
bunals required  to  "  examine"  "accounts  settled  "  by  the  proper  Au- 
ditors and  "  to  certify  the  balances  arising  thereon." 

The  jurisdiction  thus  exercised  by  these  officers,  respectively,  is,  in 

"ome  sense,  appellate^  though  it  is  required  as  a  matter  of  course,  and 

w  without  any  formal  appeal,  or  proceeding  in  the  nature  of  a  writ 


of,  or  iietitiou  iu,  error.  (Rev.  StiU.,  191,  2G9,  273,  317.)  The  Auditor 
of  the  Treasury  for  the  rost-Office  Departnieiit  [Sixth  Auditor]  certi- 
fies bis  own  lialances.  and  is,  except  in  cases  of  api>ea],  liis  owu  comp- 
troller. (Rev.  Stat.,  277,  cl.  liereiith).  The  final  decisions  of  these  of- 
ficera  in  certifying  balances  are  generally  "  conclusive  upon  the  Kxecu- 
tive  branch  of  the  Goverunient."  (Rev,  Stat,,  191.)  There  is,  however, 
an  appeal  proper  from  the  decision  of  tlie  Auditor  of  the  Treasury  for 
the  PoBt-Office  Department  to  the  First  Comptroller,  "whose  decision 
[thereou]  shall  be  conclusive."     (Kev.  Stat,  270.) 

Tbeori^nal  and  appellate  jurisdiction,  esercised  in  issuing  and  eouu- 
teraigning  warranto,  is  a  snbiect  of  much  importance.  (&endei''s  Case, 
1  LswreuceCompt.  Dec,  2ded.,  317;  S.C, /rf,,3yi;  1  Lawrence,  Compt. 
Dec,  2d  ed.,  App.,  ch.  XU,  509;  Artificial- Limbs  Case,  2  Lawrence, 
CoDipt,  Dec,  2d  ed.,  382.) 

(5.)  The  disbiirsiug  officers,  clerks,  and  agents  authorized  by  law,  pa,Y 
mauy  classes  of  claims  on  presentation  or  demand,  and  in  this  mauoer 
become  tribunals  of  original  jurisdiction.  Thus,  called  Gox'enmient 
bonds  arc  paid  on  presentation  to  the  Treasurer  or  assistant  treasurers 
of  the  United  StaUis.  {Police  Case,  1  Lawrence,  Compt.  Dec,  2d.  ed., 
74;  Ashtou's Case.  Zd.,  107, wote;  1  Lawrence, Compt. Dee., 2ded.,App., 
oh.  XIV,  o89 ;  Id.,  lutrodnction  ;  /rf.,  App.,  cL.  XV,  592 ;  Otto's  Case, 
3  Lawrence,  Compt.  Dec,  290.)  So  iuterest  coupons  ou  sncb  bonds  are 
paid  iu  the  same  manner.  {Rhawu'a  Case,  1  Lawrence,  Compt,  Dec  ,  2d 
ed.,110;  1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  ch.  XIII,  5  i5.)  Mauy 
Balaries  are  i)aid  by  disbursiug  officers  and  clerks  on  pay-rolls,  duly  ap- 
proved, and  with  the  proper  reeeiptB  showing  paymeut.  (1  Lawrence, 
Coropt.Dec.,2ded.,  App.,ch.  XV,592;  Evans's  Case,  2  Lawrence,  Comjit. 
Dec,  2d  ed.,  1 ;  Eveletb's  Case,  Id.,  20 ;  Sister  Elizabeth's  Case,  JA,  120 ; 
Swamp-land  Case,  Id.,  140;  Di  Cesnola's  Case,  Id.,  146;  Langford's 
Cas«,  Id.,  271 ;  Huidekoper's  Case,  Id.,  365 ;  Indian-land  Case,  Id ,  369 ; 
Seoate-disbursenteut  Case,  Id.,  404 ;  Printers'  Case,  Id.,  509 ;  Reward 
Case,  id..  549).  The  accoant^  of  these  oSicers  and  clerks  are  settled  by 
the  proper  Auditors  and  Comptrollers  iu  the  exercise  of  a  jurisdiction 
in  some  cases  appellate. 

II.  Parties  seeking  relief  in  the  courts  generally  require  the  assist- 
ance of  attorneys,  counselors,  solicitors,  or  proctors.  These  officers 
of  the  courts  have  rights,  powers,  duties,  and  liabilities,  and  are  sub- 
ject to  judicial  control,  iu  a  form  descriljed  iu  treatises  and  reported 
oases.  So  claimants  before  the  accounting  officers  of  the  Treasury  De- 
partment fi'equently  require  the  aid  of  attorneys,  and  there  are  various 
*' regulations "  and  priueiples  of  law  uffeeting  such  attorneys,  their  re- 
lations to  the  Department  and  to  claimants,  and  their  rights  and  duties, 
which  require  study  and  consideration.  (Rev.  Stat.,  101,  183,  184-187, 
190,  1778,  3477,  3473,  3479 ;  Moyer's  Case,  1  Lawrence,  Compt.  Dec,  2d 
,  ed.,  110-130;  Saflord  Jt  Co.'8  Case,  Id.,  288;  1  Lawrence,  Compt.  Dec, 
2d  ed.,  App.,  ch.  XIII,  570 ;  Dunnegau's  Case,  2  Lawrence,  Compt.  Dec, 


XXVJII  INTRODUCTION. 

2d  ed.,  95 ;  Di  Cesnola's  Case,  Id.,  142, 160 ;  McAllister's  Case,  Id.,  167 } 
Clift's  Case,  7d.,  187;  Substituted  Attorney's  Case,  3  irf.,  313;  12  Op. 
Att.  Gen.,  ^',  13  Id.,  150.) 

III.  In  the  courts  the  law  of  pleading  is  a  complicated  and  important 
branch  of  legal  science.  The  dift'erent  forms  of  actions  at  law,  in  equity, 
and  in  admiralty,  and  the  essential  and  proper  parties  to  be  brought 
before  the  court,  are  all  subjects  ujwn  which  there  are  valuable  element- 
ary treatises  and  numerous  reported  cases.  In  the  prosecution  of  claims 
in  the  Treasury  Department  there  are  no  such  formal  pleadings  re- 
quired as  in  the  courts,  but  certain  forms  are  essential,  as  to  which  some 
consideration  is  requisite.  Questions  of  much  difficulty  arise  as  to  the 
proper  parties  entitled  to  prosecute,  or  receive  payment  of,  claims. 
(Klink's  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  242 ;  Dana's  Case,  2  Id.j 
203;  Allspach's  Case,  2  Id.,  260;  Leggett's  Case,  2  Id.,  349;  Lost  Green- 
back Case,  3  Id.,  166;  Keyser's  Case,  4  Id.) 

IV.  In  the  courts  practice  is  defined  to  be  "'the  form,  manner,  and 
order  of  conducting  and  carrying  on  suits  or  prosecutions  in  the  courts 
through  their  various  stages,  according  to  the  principles  of  law  and  the 
rules  laid  down  by  the  respective  courts."  (2  Bouvier,  Law  Die,  357, 
Tit.  Practice.)  There  are  numerous  and  valuable  works  on  practice  in 
the  courts. 

In  the  prosecution  of  claims  in  the  Treasury  Department  there  is,  to 
a  certain  extent,  a  system  of  practice^  but  by  no  means  so  complicate 
as  in  the  courts.  It  involves  or  relates  to  (1)  the  manner  and  order  of 
prosecuting  claims,*  (2)  the  form  of  evidence  allowable  and  the  mode 
of  procuring  it,t  (3)  the  form  and  order  of  presenting  it  and  of  support- 
ing it  by  oral  argument,  or  by  written  or  printed  briefs,}  (4)  the  suc- 
cessive steps  taken  by  each  accounting  officer  charged  with  any  duty 
in  relation  to  a  claim,§  (5)  the  mode  of  securing  a  rehearing  on  rejected 
claims,  in  the  nature  of  a  new  trial,  or  error  in  judicial  prociBedings,|| 
(6)  the  final  action  authorizing  payment,5I  (7)  the  process  by  which  pay- 
ment is  secured,**  (8)  the  mode  of  revoking  a  draft  before  actual  pay- 
ment,tt  (9)  the  action  to  be  taken  when  payment  is  attempted  to  be  in- 

--'  !■■■  ■■  ■-- 

•  (1)  1  Lawrence,  Compt.  Dec,  2d  ed.,  App..  ch.  1, 424  ;  15  Op.  Att.  Gen.,  139. 

t  (2)  Key.  Stat.,  184-187,  3622,  5438,  5483. 

t  (3)  Rev.  Stat.,  161,  183,  184,  l87,  190,  1778,  3477,  3478,  3479;  Moyei^s  Case,  1  Law- 
rence, Compt.  Dec,  2d  ed.,  116-136. 

$  (4)  1  Lawrence,  Compt.  Dec,  2ded.,  App.,  ch.  I,  424. 

II  (5)  Rev.  Stat.,  191 ;  act  June  14,  1878, 20  Stat.,  130,  sec.  4 ;  Rev.  Stat.,  269,  270,  273, 
317;  Kansas  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  314;  Hobbs's  Case,  Id.,  553;  Re- 
ward Cane,  Id.,  546;  Wood's  Case,  1  Id.,  9;  Police  Case,  1  Id.,  70 ;  Ashtou's  Case,  1  Id,, 
162;  Crocker's  Case,  1  Id.,  298 ;  Georgia  Case,  4  Id, 

T  (6)  Rev.  Stat.,  191,  269,  305 ;  Kansas  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  301 ; 
Georgia  Case,  4  Id. ;  Reeside's  Appeal,  4  Id. 

•*  (7)  Rev.  Stat.,  191,  269, 305 ;  1  Lawrence,  Compt.  Dec,  2d.  ed.,  App.,  cb.  XV,  592. 

ft  (8)  Bender's  Case  (second),  1  Lawrence,  Compt.  Dec,  2d  ed.,  405;  s.  c,  Id.,  351;  15 
Op.  Att.  Gen.,  198;  Ridgway's  Case,  18  Ct.  CI. 
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terfered  with  by  courts,'  and  (10)  many  qiiestiona  somewhat  similur  iu 
chrtracttT.     (Rev.  Stat.,  Itfl,  183-187.) 

The  [iractice  a^  to  set-offs,  and  the  jurisiUction  in  relation  thereto, 
are  subjects  regnlatM  liy  statute  iiud  uaa^e.  (Kansas  Cose,  2  Law- 
rence, Compt.  Dec,  2d  ed.,  301;  Rev.  Stat.,  236,  1766;  Act  March  3, 
1875,  18  Stat.,  4S1 ;  Shelle.v'.s  Case,  3  Lawrence,  Compt.  Dec,  321; 
Ochiltree's  Case,  4  /((.;  Georgia  Caw,  4  Itl.;  Keeside'a  Appeal,  4  Id.) 

As  to  claims  certified  to  be  due  to  the  United  States  from  debtont, 
inclnding  oHicera  and  corporations,  several  modes  of  in<]uiry  exi.st. 
If  the  United  States  be  also  indebted  to  such  persons,  a  set-off  may  be 
made  by  the  accounting  officer^t  (Bonnafon  and  Norton'^  Case,  14  tJt. 
CL,  4S4),  or,  if  they  omit  to  do  so,  the  Secretary  of  the  Treasury  may 
make  it  (Georgia  Case,  4  Lawrence,  Compt.  Dec);  and,  if  in  such  . 
case  the  claimant  denies  his  iudebterlness  to  the  United  States,  legal 
proceedings  are  required  to  be  commenced  in  auy  court  of  competent 
jurisdiction  to  settle  the  controversy.  (Act  March  3,  1875,  IS  Stat., 
481;  Rev.  Stat.,  1766.)  There  may  be  cases  in  which  the  Uuited  States 
is  not  required  to  commence  suit.  (Kansas  Case,  2  Lawrence,  Compt. 
Bee,  2d  ed.,  324.)  When  suit  is  brought  against  the  United  States  in 
the  Court  of  Claims  by  a  claimant  who  is  also  indebted  to  the  United 
States,  the  statute  gives  the  court  Jurisdiction  of — 

All  eet-offe,  citunler-clainiB,  claitnH  for  ilaiuages,  wbethcr  liiiuidaied  »r  iiiili<]niiiatei1, 
or  wther  (IvmaDdB  jrhslsoevei,  ou  the  purt  of  tbe  Govemini^Dl  of  the  tJiiiled  Stales 
kgainBt  HDy  persun  uiuliiDg  claim  at^ainBt  the  Goveramput  in  saiti  court.  |  Bi>v.  Stat., 
1059.) 

The  United  States  may,  in  any  of  its  courts,  sue  a  debtor  against 
vhom  a  balance  has  been  certified  by  a  Comptroller,  when  all  questions 
iu  coutroversy  may  be  determined.  But  in  such  case  no  judgment  can 
be  rendered  against  the  United  States,  and  even  if  the  proceedings 
dhow  a  balance  against  the  United  States,  this  is  not  couclusive  ou, 
but  is  subject  to  review  by,  the  accounting  officers.  (Viser's  Case,  1 
Lawrence,  Compt.  Dec.,  2d  ed.,  75.) 
And  the  statute  pro\'ides,  that: 

IJu  suits  liniugbt  by  iLe  Uuitvd  States  at^nitiHt  indivjiluals,  i 
sh&ll  li«  nduiitted,  upon  trial,  except  xuch  aa  appear  ro  have  t 
ACCoantlDg  officers  of  the  Tn-aanrj',  Tor  their  axutuinntiuu,  anil  t 
disallDwed,  iu  whole  or  in  part,  unless  it  is  proved  to  the  lallsfaction  of  tlie  ci 
that  the  iteffuilaui  is,  at  the  tinie  of  the  trial,  in  possession  of  vouchers  not  hefuce  in 
his  power  to  ptncufif,  and  that  lie  was  previ-nttd  from  eiliibiting  a  claim  for  such 
credit  at  the  Trensary  liy  aliseuce  froiii  rbo  United  States  or  by  some  anaveidalile 
■cciilMil.  (Rev.  Stale.,  951;  1  LunruuM,  Compt.  Dui..  2d  ed.,  App.,  ch.  XII,  53S.) 
V.  In  the  courts  the  law  of  evidence  is  of  the  utmost  importance,  a« 
shown  by  the  numerous  and  able  treatises  on  this  subject. 
There  is  a  law  of  evidence  in  Treasurj-  Department  practice,  different 

*(9)  Draft  CMC.  1  Lnwrcnce.  Conipt.  Dec.'ided..  II:  Kliok's  Case,  Id.,  24-2;  Saf- 
foTd&Co.'(iC8se,  ld..it^i  Di  Cesnola's  Cue,  it  Id.,  142:  HaUtead'a  Case,  3  Id..  £)t; 
Keyaer's  Case,  1  Id. 
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in  many  respects  from  *  that  which  prevails  iu  the  coarts.  It  has  been 
said  by  the  Secretary  of  the  Treasury,  that  "the  Treasury  Department 
is  admirably  organized  to  pass  upon  accruing  demands  upon  the  Gov- 
ernment and  upon  the  accounts  of  disbursing  officers.  All  its  machinery 
and  checks  are  adapted  to  this  duty,  and  no  serious  complaint  has  been 
made,  or  is  likely  to  be  made,  of  the  proper  discharge  of  this  duty." 
(1  Lawrence,  Compt.  Dec,  2d.  ed.,  App.,  ch.  XIV,  587.)  The  Court  of 
Claims  has  in  effect  made  the  same  declaration.  Many  of  the  claims 
presented  to  the  accounting  officers  are  for  salaries.  These  are  respect- 
ively paid  on  evidence  that  the  officer  has  been  appointed, and  duly 
qualified,  and  has  entered  on  his  duties.  The  evidence,  which  gives  to 
Senators  and  Eepresentatives  in  Congress  a  right  to  the  authorized 
compensation,  is  fixed  generally  by  statute.  (Eev.  Stat.,  35-51;  Shel- 
ley's Case,  3  Lawrence,  Compt.  Dec,  321 ;  Contestant's  Widow's  Case,  /d, 
328;  Ochiltree's  Case,  4  Id.)  Many  claims  are  allowed  on  the  appro- 
val of  certain  officers,  the  effect  of  which  approval  in  cases  generaUy, 
is  prima  facie  evidence  of  a  right,  and,  in  a  few  cases,  conclusive. 
(Bender's  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  317, 334;  Providence 
Hospital  Case,  M,  79;  1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  ch.  XII, 
500,  533;  Artificial-limbs  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  382.) 
Many  are  supported  by  the  oath  of  the  claimant,  and  by  other  evidence 
including  affidavits.  Vouchers  are  required  of  every  disbursing  officer. 
(R^ev.  Stat,  1762,  3622,  5438, 5483.)  Provision  is  made  for  the  examina- 
tion of  witnesses.  (Rev.  Stat.,  184-187.)  Investigations  are  authorized 
in  the  most  ample  manner.  (Kev.  Stat.,  183.)  And  the  Comptrollers 
are  required  to  decide  what  are  legal  vouchers.  (McAllister^s  Case,  2 
Lawrence,  Compt.  Dec,  2d  ed.,  184.) 

VI.  Parties  seeking  relief  in  the  courts,  and  those  against  whom  juris- 
diction is  invoked  are  deeply  interested  in  ascertaining  the  character 
and  effect  of  the  relief  to  be  granted,  the  judgment  or  decree  to  be  ren- 
dered, and  the  mode  of  enforcing  it.  This  involves  the  law  of  judg- 
ments and  decrees — interlocutor^^  and  final — ,  the  law  of  executions,  and 
the  law  of  res  adjudicata.  On  these  subjects  there  are  numerous  and  val- 
uable works.* 

In  the  accounting  system  of  the  Treasury  Department  claimants  and 
debtors  are  equally  interested  in  analogous  questions. 

A  Comptroller,  in  certifying  a  balance  due  to  a  claimant,  in  effect  ren- 
ders a  decree  or  judgment.  For  all  purposes  of  executive  administra- 
tion his  judgment  is  conclusive  on  all  executive  officers  and  on  the  claim- 
ant. This  effect  rests  on  the  principle,  that,  when  a  special  authority 
is  given  by  statute  to  an  executive  officer,  to  be  exercised  in  his  discre- 
tion and  judgment,  and  he  has  exercised  such  authority,  it  is  final  and 
conclusive.    (Exigency  Case,  3  Lawrence,  Compt.  Dec,  97 ;  Ux  parte 

*  There  are  works  on  Judgments  by  Bigelow,  Freeman,  and  Ram :  there  are  works 
on  Executions  by  Herman,  and  Freeman:  and  there  is  a  work  on  Res  Adjudicata  and 
Stare  Decisis  by  WeUs. 
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Itaatlolpb,  t!  Brock.,  473;  Johnsou  v.  Towsley,  13  Wall.,  72;  Georgia 
Case,  4  Lawrence,  Compt.  Dec;  Eeeside's  Appeal,  Jd,:  1  Lawrence, 
Compt.  Dec  ,  2d  ed.,  App,,  cb.  XII,  548.)  The  cominon-law  principle  of 
couclufiiveuess  is  also  settled  by  the  declaratory  act  of  March  3i),  1808  (15 
Stat.,  54 ;  Rev.  Stat.,  l&l).  Such  judgmeut  of  a  Comptroller  is,  for  all 
purposes  ofexecntive  authority,  a  complete  ren  a^judivata,  which  cannot 
he  opened  or  changed.  This  resiilta  t'roin  the  principle  that  a  special 
power  oiice  exercised  is  exhausted. 

Thu»,  iti  ex  parte  Kandolph  (2  Brocli.,  473)  it  is  said: 

Aflrr  the  Anrtitiir  Hbull  uuce  linve  settloil  an  acoonaC  of  a  public  officer,  nitd  cloud 
if.  as  ill  tliiH  case,  is  it  (lomppUmt/orAJm  nt  an  after  time,  opon  an  nllegation  of  error, 
or  ODiiwriou,  ur  for  otUer  canKo,  to  o{i«n  it,  re-nlate  it,  aod  npou  the  account  thos  le- 
Atitteil,  tu  institute  procetrdings  "  '  [&c.]f  1  thiukit  id  uot.  *  "  ".  I  take  it 
to  be  a  eoniid  principle,  that  wbeu  a  Hproial  tribunal  ie  created  witb  limit«d  povrcr, 
and  a  particular  jnriodicMon.  that  whenever  the  power  given  is  ouce  executed,  the 
jiirisdictiou  iH  eihaiiHted  Hnd  nt  an  eml — that  the  person  ttius  iiivested  irith  power  ia 
in  tbe  laognii^  of  tbe  Iaw,/uHcfiu  o^ieio. 

This  language  is  citeii  with  approval  by  the  Attorney-General  in  an 
opinion  May  19,  1862  (10  Op.  Att.  Geu.,  259).  See  Creppa  v.  Diirdeu, 
2 Cowpcr,  C40;  Mills  r. Collett,  6  Biug.,  85 ;  s.  c,  19  Eog.  (Join. Law Eep., 
11-14.  Many  of  the  authorities  on  the  conclusive  eflectof  the  action  of 
nccountiug  officers  are  collected  elsewhere.  (Georgia C.iae,  4  Lawrence, 
Compt.  Dec;  Exigency  Ca8e,3  M.,  97;  Kansas Ca8e,2  H.,2d  ed.,  301; 
Murray's  Lessee  c(  al.  r.  Hoboken  Laud  and  Iinprovenieut  Co.,  18  How., 
281;  Ballance  r.  Forsyth  el,  al.,  24  How.,  183 ;  McKee  i\  United  States, 
12  Ct.  CI.,  534 ;  Oneale  v.  Thornton,  6  Or.,  53 ;  s.  C,  1  Ur.  C.  C,  269.) 

It  was  said  by  Attorney- General  Black,  June  4, 1857  (9  Op.  Att.  G«n., 
34),  in  the  case  of  an  account  settled  by  the  proper  executive  officers: 

If  it  has  been  once  heard  and  determined  by  the  proper  offiui^r,  there  can  be  no 
propriety  in  opening  it  anew.  Tbis  rule  ie  well  aetlled,  and  ongbt  to  be  strictly  ad- 
beied  U>.  Therti  must  be  an  eud  at  sonje  time  or  anotber  even  of  a  claim  against  the 
Govempieut.  Iiitrmat  reipiiblicfB  nI  sil^nj*  (ifium,  is  a,  maxim  as  applicable  to  public 
creditors,  nrging  tlieir  cluiuis  upon  an  executive  department,  as  to  any  other  class  of 
litigants.  It  ia  uot  onlj'  the  public  interoHt  bnt  a  public  Qecestiity  that  one  fair  hear- 
Inft  and  oucdelibomtJi  Judgment  on  a  queatiou  of  this  kind  should  preclude  all  further 
inquiry. 

The  maxim,  interest  reipublicre  ut  nt  finis  Htium,  may  possibly  be  an 
element  of  the  policy  which  makes  thejudgmentof  a  Comptroller  final, 
bnt  it  is  not  the  controlling  reason,  for  that  has  already  been  stated. 
The  finality  of  ^urfipioi  jadgmenta  and  decrees  rests  on  the  maxim  just 
qnot«'d.  Tims,  it  has  been  said  by  Broom,  in  his  work  ou  Legal  Max- 
ims (331),  after  quoting  this  maxim,  that  "  It  is  for  the  public  good  that 
there  be  an  end  to  litigation;  and  if  there  be  any  one  priuciple  of  law 
settled  beyond  all  question  it  is  this,  that  whensoever  a  cause  of  action, 
in  tbe  language  of  the  law,  transit  in  I'etnjudicatam,  and  the  judgment 
therenpon  remains  in  full  force  and  unreversed,  the  original  cause  of 
action  is  merged  and  gone  forever."    And  again  (343):  "We  have  in 
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the  preceding  remarks,  endeavored  to  point  out  the  most  direct  appli- 
catioD  in  civil  proceedings  of  the  rule  that  a  raati  shall  not  be  bis  vexatus. 
which  rule  is  in  fact  included  iu  the  general  maxim — intertst  reipublictr  lit 
Kitjinis  KKum,"  Personal  litigation  is  liable  to  result  in  personal  and 
neighborhood  strife.  The  same  results  do  not  generally  tbllow  adjudi- 
cations by  accounting  ofiieers.  Hence  there  is  diB'erence  between  the 
reasons  for  the  rule  of  res  adjudieata  aa  a|)plied  to  adjudicatioua  by  the 
acoouu ting  officers  and  those  by  the  courts,  res i)ectively.  See  Bell  i'. 
McCulIoch.  31  Ohio  St.,  399.  / 

The  same  conclusive  effect  follows  the  judgment  of  a  comptroller 
charging  a  private  person,  corporation,  or  state,  with  a  liability.  (Rev, 
Stat.,  23(i;  Kansas  Case,  li  Lawrence,  Comjit.  Dec,  2d  ed.,  301.} 

There  are  some  accounts  in  which  a  balance  certified  by  a  compl 
ler  is  not  final  and  conclusive.  Thus,  there  may  be  running  accouol 
on  which  payments  may  bu  erroneously  made,  and  which  are  ojien 
correction  on  final  settlement.  Some  questions  relating  to  this  class  of 
accounts  are  exceedingly  diGBcult  and  embarrassing.  (Butler,  Att-  Gen., 
May  3,  1834,  2  Op.,  Att.  Gen.,  «50;  Gushing,  February  2C,  1S57,  8  Id., 
409;  Black,  June  4,  1857,  9  Id.,  35;  Bates,  April  25,  1862,  10  Td.,  335; 
Williams,  July  10,  1874,  14  Id.,  412;  Swift  Go.  v.  United  States,  105  U. 
S.,  695;  Star  Itoute  Case,  2  Lawrence,  Gompt.  Dec,  2d  ed.,  4.^5;  3  Will- 
iams, Executors,  fith  Am.  ed.,  2000,  2108,  and  notes  with  many  author- 
ities cited;  Reeside's  Appeal,  4  Lawrence,  Compt.,  Dec.) 

The  execution  of  the  Judgment  of  a  Comptroller  in  certifying  a  bal- 
ance due  a  claimant  is  hy  warrant  for  payment  granted  by  the  Secietary 
of  the  Treasury  (Rev.  Stat.,  248),  and  oountersigued  by  the  First  Comp- 
troller (Rev.  Stat.,  269}.  This  is  subject  to  be  recalled,  aiul  the  certified 
balance  may  be  corrected  at  any  time  before  final  payment.  [Bender's 
Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  351,  405;  lOOp.,  Att.  Gen.,  235; 
15  Id.,  198.)  This  power  exists,  because,  until  payment,  the  power  is 
not  exhausted.     [Ex parte  Randolph,  2  Brock.,  473.) 

In  Bidgeway's  Case  (18  Gt.  CI.),  the  authority  of  the  Commissioner 
of  Internal  Revenue  to  revoke  his  allowance  of  a  claim  was  considered, 
aad  Richardson,  Judge,  said: 

The  powDF  to  revoke  urdiirB  and  decrees  by  courts  aad  public  offiiwrs  uiidT  i-ertAin 
ciluumetaiii/eH  bus  frequently  been  reeo){nizt'd  ituil  iiplittlil.  The  only  (lueBtioii  ii  as 
tu  when  that  power  expires  by  tUo  cunBUinmatiuu  of  tlio  firat  »ct«  beyond  recall.  It 
waa  said  by  the  Supreme  Court  in  liToni>o«  v.  StkuUm  (104,  U.  8  ,  415): 

"It  is  It  general  rule  cif  ilm  Irw  that  all  the  jiidgmenta,  decrees,  or  ntber  orders  or 
the  courts,  however  couctusive  in  their  character,  are  under  the  control  of  the  ronrt 
which  pronounces  tliem  during  Iht>  term  at  which  ihey  are  rendered  or  entered  of  rec- 
ord, and  the)!  may  then  be  sot  mtide,  vacated,  andilied.  or  unuulled  by  that  court. 
But  it  is  a  nile  eiinally  well  establitilieil  tbnt  after  the  term  has  ended  all  linal  Jndf;- 
menta  and  ilecreeg  of  the  court  paan  beyond  its  control,  tiuljwa  steps  be  takeu  iluriug; 
that  term,  by  motion  or  otherwise,  t«  set  aside,  modify,  or  correct  tUeui." 

There  are  no  terms  for  the  transaction  of  bimineBB  In  the  Incerual  Heveuue  Bureau. 
There  are  terms  of  service  of  the  oflScial  head  of  the  Bureau,  and  frequent  changaa 
therein,  But  the  <]neation  whether  or  uol  a  Commiitsionpr  is  without  authority  1 
vofce  the  decisions  and  orders  of  any  of  bis  |in.-i)ecuasnrt»  does  not  arise  iu  this 
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■iuoo  the  allowanae  bu«1  upon  and  Ua  revocation  were  l>->tli  iiiad< 
miHuoncr  daring  hh  otRv'iai  term  of  iwrvke. 

SevBwl  coses  Imvo  heretofure  n,ri»eu  as  to  llie  power  of  the  I'resideut  to  revoke  » 
•MamisaaX  of  a  militBry  officer.  In  Coraun  v.  The  United  Slalea  {17  Ct.  CI.,  349),  whet* 
Ihkt  niiliject  wan  under  ooiisiderntina,  it  wae  suid,  refKrriug  lo  the  decided  oaaes : 

"Tbe  parpnrt  i>f  all  tliese  decisions  is  tbilt  the  President,  bavins  once  dismissed  » 
millttiry  iitUeur  or  uccepted  his  resignatiun  and  given  aotiee  thereof,  lo  thai  iiiMiNjf 
roHaiiK  lo  be  dene  to  mak«  Ihr  leveraiu-c  eompltte,  cannot  ngain  restore  him  to  oQlce  ex-    I 
<M!pt  li;  A  uew  appoiMment  iu  pni^iiani^e  of  ii  nominiLtion  to  and  contirmatlua  t>y  the 
Senat*." 

The  statute  uniler  whiuh  tlie  CommiBsiouer  first  cerlilieil  to  an  allowance  in  this 
CKMC  provides  that:  "The  Commissioner  •  ■  *  ntng  rc/iind  and  pay  6art- all  taxes 
emin(N>ii8l]r  or  illogaily  assessed  or  oidieuted,"  &c. 

Until,  therefore,  the  taxes  were  paid  back  tbe  aotioti  of  the  Commissioner  author- 
iced  by  the  atatnta  was  not  conmmmated.  Thosendiiigof  his  order  to  the  accouu  ting- 
uBlcerv  In  the  coitne  of  dciiartmcntAl  business  did  not  place  it  beyond  hJa  powi;r  cif 
in;ft]l.  Th«y  are  otlleersof  the  same  Department  as  tbe  Commissioner,  and  under  th» 
Mune  official  head.  Their  duties  are  to  examine  accounts  and  place  them  iu  a  condi- 
tion for  payment.  Tbe  process«B  of  the  Trensnry  Department  are  al]  ex  parte,  and  ar« 
not  flnally  consummated  beyond  recall  until  a  check  bus  iieen  issued  upon  a  warrant, 
duly  signed  by  the  Secretary  of  the  Treasury,  as  we  have  pointeil  out  in  former  cuse^, 
iMcKnigXI'i  Can,  13  Ct.  CI.,  «92;  Buffalo  Hayon  R.  II.  Ciue,  Ifi  Ct.  CI..  245.) 
In  Reeside'B  Appeal  (1  Lawreuce,  Compt.  Dec),  it  is  said: 

That  there  is  authority  to  recall  aseltlement  having  abalunce  certiUed  lu  favor  of 
a  rjvditor  of  the  United  States,  aud  before  payment  thereon,  (Bender's  Case,  Seeoml, 
1  Lawrence,  Compt.  Dec,  2d  ed.,  405;  Bates,  Alt.  Gen,,  April  SS.Isai;  Dart's  Case, 
II)  Op.  Att.  (Jen.,  as.'i;  Taft,  Fob.  T,  ISH ;  15  Op.  Att.  Gen.,  198.)  When  a  draft  is 
iasueil  and  indorsed  lo  a  bomifide  holder,  in  payment  of  such  halaucu,  it  is  too  late  to 
rvesll  the  settlement. 

When  a  balance  is  certified  iu  favor  of  the  United  States  aguiust  a 
private  person,  eorporation,  or  State,  it  may  be  satisfied  by  set-off,  when- 
ever raoney  may  be  Bubsetjnently  found  due  such  person,  corporatiou, 
or  State  (h)in  tbo  United  States,  or  it  may  be  enforced  by  action  ia 
court,  80  fur  as  such  action  may  be  maintniuable.  (Kansas  Case,  3 
Lawrence,  Compt.  Dec,  2d  ed,,  326.) 

On  all  these  subjects,  as  connected  with  the  courts,  there  are  many 
and  valuable  works  by  learued  and  able  law  writers,  aud  tliou»auds  uf 
volames  of  reported  decisions.  Judges  and  lawyers  can  point  to  any 
one  of  these  monuments  of  learning  aud  say  si  monumcntum  quaria  eir- 
cumgpice.  To  some  extent,  similar  monnments  of  learning,  on  all  ques- 
tions affecting  the  executive  departments  of  the  national  Government, 
the  principles  of  law  therein  established  aud  adopted,  and  the  practice 
therein,  are  to  be  erected.  The  questions  considered  iu  this  series  of 
opinions  and  decisions  of  the  First  Comptroller  may  furnish  some  sug- 
gestions, from  which  learned  writers  may  he  aided  iu  putting  into  form 
the  legal  science  pertaining  to  the  great  Departments  of  the  Government. 
The  claims  disposed  of  each  year  in  these  Departments  are  larger  in 
»niouut  aud  number  than  those  litigated  annually  in  all  tbe  national 
courts,  aud  require  the  skill  and  learning,  probably,  of  almost  as  many 
lawyers  at  the  Capitol  and  in  various  part**  of  the  United  States. 
H.  Mis.  37 IU 
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Id  tbis  counection  it  may  be  proper  to  notice  another  subject  of 
great  importance,  wMcli  it  is  always  necessary  to  uudersland,  and  on 
wliicli  the  action  and  decision  of  the  Firet  Comptroller  are  someiimet  re- 
-qiiiretl — the  RELATinM  oP  the  accounting  Afficers  to  judicial 
AUTHURITT.  This  relation  arises  iu  several  forms,  which  may  be  sepa- 
rately'but  very  brietiy,  noticed  under  four  general  hejuls — (1)  judicial 
authority  exercised  in  aid  of  accounting  officers,  (2)  judiciiil  »nthority 
-exertised  directly  against  them,  (3)  Judicial  authority  seeking  to  afi'ect 
their  action  on  claims,  and  (4)  judicial  authority  alfectiog  claims  after 
the  final  action  of  the  accounting  officers  thereon. 

I.  The  jurisdiction  of  the  courts  may  be  invoked  in  aid  of  the  account- 
ing ojJicerH  in  several  forms,  which  will  be  briefly  referred  to. 

1,  KviDENCE. — Evidence  to  enable  accounting  officers  to  pass  upon 
claims  may  be  procured  through  the  agency  of  the  judges  and  courts. 
(Rev.  Stat.,  183-187.J  Whether  the  aid  thus  given  be  an  exercise  of 
purely  judicial  authority,  which  Oongre.'O  may  require,  or  whether  it  is 
<iuly  exercised  by  comity,  is  now  iuimaterial.  (The  United  Staler  c.  Fer- 
j^ira,  13  How.,  40;  Hayburn's  Case,  2  Dallas,  410,  note.) 

2,  INTEKPLEADER. — Whenever  the  rightful  Ownership  of  a  Govern- 
iiient  bond  or  other  claim  against  the  United  States  is  in  disput^^  between 
rival  claimants,  a  bill  of  interpleader  may  be  filed  by  the  Uniteil  States, 
to  determine  the  question.  (Vermilye  &  Co.,  v.  Adams  Express  Co., 
21  Wall.,  139;  Dugan  r.  United  States,  3  Wheat.,  1T2;  United  States 
r.  Buford,  3  Pet.,  12;  Benton  v.  Woolsey  ft  al.,  12  Id.,  27;  Texas  v. 
White,  7  Wall.,  732;  Texas  r.  Hardenberg,  10  Id.,  68;  Common  wealth 
V.  Emigrant  Industrial  Savings  Bank  and  another,  98  Mass.,  12;  The 
United  States  r.  Bank  of  the  Metroiwlia,  15  Pet,  401.) 

3,  There  may,  perhaps,  as  to  such  bonds  and  claims,  be  some  cases  in 
whiithcoutrovertedquestionsofownershiparise,  when  accounting  officers 
will  withhold  aetion  until  the  rival  claimants,  by  a.proceediug  in  court, 
obtain  a  decree  to  determine  their  rights  inter  se.  It  is  possible,  if  not 
probable,  that  snch  decree  may  not  be  conclusive  on  accounting  offlcere. 
Even  after  snch  decree,  new  evidence  might  be  found  affecting  ownership. 
And  it  is  clear  that  no  such  decree  can  bind  the  Government,  which  can- 
not be  a  party  to  it.  It  would  seem,  that  such  aid  for  accounting  officers 
might  be  more  appropriately  invoked  in  cases  iu  which  the  rights  of 
rival  claimants  rest  on  equitable  grounds,  since,  as  a  general  rule,  only 
the  legal  rights  of  parties  are  examined  in  the  Treasury  Department. 
(Kellogg  r.  United  States,  7  Wall.,  a03;  3  Op.  Att.  Gen.,  2!);  5Id.,86; 
11  Id.,  7.)  Government  bonds  are  sometimes  held  by  parties  iu  trust,  at 
a  ipecified  time  to  transfer  them  to  cestuis  que  trust.  Complicated  ques- 
tions arise  in  case  of  tlie  death  of  one  or  more  of  several  trustees,  and 
also  as  to  the  rights  of  centuis  que  trmi.  It  may  become  necessary,  by  a 
judicial  proceeding,  to  appoint  successors  in  the  trust,  and  otherwise  to 
determine  the  rights  of  the  parties,  in  order  that  accounting  officers 
may  make  transfers  or  payments  of  the  bimils.     f  Bond  Trust  Case,  3 
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Lawrenoe,  Compt.  Dec,  2d  ed.,  201 ;  Boud  ContiuuauoeCaae,  Jrf.,  218; 
Trnstee  Sarvivoreliip  Case,  Td.,  232;  Tayloe'a  Case,  3  Id.,  190.)  Some  of 
tbe  authorities  on  this  subject  are  eolleuted  in  Keyset's  Case,  4  Law- 
rence, Compt.  Dec.  (Combs  v.  Hodge  et  al,  21  lloiv.,  397;  Texas 
r.  White,  7  Wall.,  700;  Texas  r.  Hardeiiberg.  10  Id.,  68;  OJark  v. 
Clark  et  a(.,  17  How.,  315;  Board  of  Liquidation  et  n(.  r.  McComb,  92 
tJ.  8.,  531;  Walker  r.  Smith,  21  How.,  579;  Milnoref  n/.  r.  Met/.,  16 
Pet.,  221.) 

4.  Some  claims,  upon  the  request  of  the  proper  Auditor  or  Cump- 
troller,  and  others  by  the  head  of  the  proper  Executive  Uepartraenr, 
may  be  referred  to  tbe  Court  of  Claims  for  the  action  and  judgment 
of  said  court.  {Rvv,  Stat.,  1063;  Police  Case,  1  Lawrence,  Compt. 
Dec.,  2d  ed.,  57 ;  Delaware  lliver  Steamlxtat  Co.'s  Case,  5  Ct.  CI.,  55 ; 
The  Winiiiaimmet  Co.'s  Motion,  12  Id.,  319;  McKuight's  Case,  1.1  Td., 
309.) 

5.  The  act  March  3,  1883  (22  Stat.,  4S5,  sec.  2),  provides : 

That  n'ben  a  claim  ur  matter  is  pemjiug  In  anj  i if  the  Kxeciitive  Departiiifiita 
which  ma;  involve  coatroverted  qnestioiu  of  fact  or  Utr,  tlu-  head  of  such  Depart- 
ment  nay  traBsmit  the  tame,  witli  tbe  voacliers,  i 
taining  thereto,  to  said  court  [Court  of  Claims], 
seeded  in  under  such  rulea  as  tbe  court  way  adopt. 
of  law  shall  have  been  found,  the  court  shall  not  i 
report  it«  findings  and  opinionB  to  the  Department 
its  gtiidnnoe  and  action, 

This  does  not  repeal  any  statute  giving  authority  or  jansdiction  to 
aiicoQuting  officers.  It  leaves  their  authority  unimpaired  and  their 
duties  nna3ect«d.  The  "  findings  and  opinions"  of  the  court  will  doubt- 
less generally  be  followed  in  the  Executive  Departments;  and,  while 
they  are  to  be  reported  to  the  proper  Department  "  for  its  guidance  and 
action,"  they  arc  not  declared  conclusive.  If  they  had  been  so  in- 
tendetl,  the  law  wodld  have  authorized  the  court  to  render  judgment, 
as  in  other  cases.  The  fact  that  it  dues  not  is  clear  evidence  of  a  pur- 
pose to  make  the  action  of  tlie  court  subject  to  revision.  This  act  re- 
fers to  "a  claim  or  matter  •  •  pending  in  any  of  tlie  Executive  Dei«irt- 
nieots."  If  a  claim,  trdnsmittiid  under  this  act  to  the  Court  of  ('laims, 
is  {tending  in  the  Interior  Department,  the  "findings  and  opinions"  of 
said  court  will  be  reported  to  said  Department  "  for  its  guidance  and 
aotion."  But,  after  this,  the  claim  must  pass  to  the  proper  accountings 
officers  of  the  Treasury  Department  for  their  independent  action.  The 
act  thus  seems  more  especially  designed  to  aid,  in  the  performance  of 
their  duties,  those  officers  of  Executive  Departments  who  are  nut  ac- 
coau ting  officers.  This  may  be  reasonably  inferretl  from  its  language, 
and  from  the  fact  that  it  applies  to  all  Executive  Departments  alike,  and 
that  the  accounting  officers  are  only  in  the  Treasury  Deportment.  It 
would  perhaps  seem,  therefore,  that  it  can  have  no  application  iu  ihe- 
Treasury  Department  beyond  that  which  it  provides  for  other  Ik-part- 
ments.     But  it  will  doubtless  furnish  viilnablc  aid  to  the  accounting 
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officers.  Tlie  Icaruing  and  ability  of  the  eminent  judges  of  tlie  Coutt 
of  Claims  fUniish  a  snlScieut  guarantee  or  this. 

6.  Reference  lias  alrea<ly  been  made  to  the  act  of  Maruli  3,  1870  (IS 
Stat.)  ^Sl),  upon  the  subject  of  set-off.  And  the  dnty  of  accoonting 
officers,  and  of  the  Secretary  of  the  Treasury,  as  related  to  such  officers, 
has  been  somewhat  considered,  in  the  cases  above  cited,  on  this  subject, 
(Georgia  Case,  4  Lawrence,  Compt.  Dec. ;  Reeside's  Appeal,  Id. 

11.  Jndicial  authority  exercised  directly  against  accounting  oRicers. 

Judicial  proceedings  against  accounting  officers  may  be  by  (1)  man- 
^amua,  (2)  injunction,  (3)  civil  action,  or  (4)  criminal  prosecution. 

1.  Mandamus, — An  application  for  a  writ  of  vmndamiut  by  claimajit» 
against  the  United  States  frequently  presents  questions  between  the 
courts  and  the  aecoiijiting  officers.  In  the  exercise  of  the  jurisdiction 
given  by  law  to  these  officers,  they  are  not  subject  to  control  by  manda- 
»«««,  as  to  the  manner  in  which  they  shall  exercise  their  official  jndg- 
tnent  or  discretion.  (The  United  States  ».  Gnthrie,  17  How.,  284; 
Brashear  f.  Mason,  6  J(i.,  92;  Deoaturr.  Paulding,  14  Pet.,  497;  Kliiik's 
Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  254.)  But,  "  when  a  plain  official 
duty,  requiring  no  exercise  of  discretion,  is  to  be  performed,  and  i)er- 
formance  is  refused,  any  person  who  will  sustain  personal  injury  by 
such  refusal  may  have  a  mandamus  to  compel  itJ4  performance."  (Board 
of  Liquidation  et  al.  «.  McComb,  92  U.  S.,  531 ;  Lower  et  al.  v.  United 
Stateswr.  re(.,91U.  S.,636;  Kendall  r.  The  United  States,  12  Pet,  524.) 
So,  when  an  accounting  officer  is  required  by  law  to  exercise  judgment 
and  discretion  as  t^  an  account,  and  he  reftuet  to  do  so,  he  may  be 
com])elled  hy  mand^mux  to  perform  his  duty.  {Ex  parte  Bussell,  13 
Wall.,  670;  Commissiouerof  Patents  p.  Whiteley,  4 /d., 534;  Keosider. 
Walker,  11  How.,  272.) 

2.  IMJUNCTION. — An  applicali'in  for  a  writ  of  injunction  also  fre- 
quently presents  questions  between  the  courts  and  the  accounting 
officers, 

This  writ  will  not  lie  lo  control  accounting  officers  in  exercising  their 
judgment  or  discretion  on  matters,  when  such  exercise  is  required  of 
them  by  law.  (Gaines  r.  Thompson,  7  Wall.,  347;  Walker  v.  Smith,  21 
How.,  579;  Keyser's  Case,  4  Lawrence,  Compt.  Dec.)  But,  when 
a  plain  official  duty  requiring  no  exercise  of  discretion  is  to  be  iter- 
formed,  and  such  duty  is  threatened  to  be  violated  by  some  positive 
unauthorized  official  act,  any  persou,  who  will  sustain  personal  loss  or 
injury  thereby  for  which  adequate  compensation  cannot  be  had  at  Ian, 
may  have  an  injunction  to  prevent  its  performance,  (Board  of  Liqui- 
dation et  al.  V.  McComb,  92  U.  S.,  531.) 

On  the  general  power  of  courts  by  injunction,  as  affecting  claims  to 
be  passed  upon  by  accounting  officers,  some  authorities  are  collected  in 
Keyser's  case  (4  Lawrence,  Compt.  Dec),  and  in  Klink's  Case  (1  Id.,  2d 
ed.,  254,  note). 
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3.  UlviL  ACTION. — Some  oflicers  incur  a  civil  liability  iu  daiiiagus  for 
H  malicious  uct  exercised  witliout  authority.  Au  actiou  will  not  he 
against  a  judge  for  any  matter  done  by  bim  iu  tbe  exercise  of  liis  judi- 
cial functions.  The  Comptrollers  ai^  quasi  judicial  officers.  (1  Law- 
rence, Comiit.  Dec,  2(1  ed.,  lufroductioii ;  Id.,  App.,  cb.  XII,  537,  546.) 
The  Jurisdictiou  tbey  exerciiie  is  "due  process  of  law."  {Murray's 
Ijessee  et  al.  r.  Hobokeu  Laud,  &c.,  Co.,  IS  How.,  272;  Hambleton  r. 
Dempaey  &  Co.,  li(t  Ohio,  168;  Georgia  Case,  4  Lawreuce,  Oompt.  Dee.) 
Some  of  tlie  cases  upou  tbe  liability  of  officers  will  be  found  collected 
in  Receiver's  Case.     (1  Lawreuce,  Couipt.  Dec,  2d  ed.,  375,  note.) 

i.  OttiMiSAL  pnosEOUTiON. — Accountiug  officers  are  subject  to  criui- 
inat  laws  against  official  corruption. 

III.  Judicial  authority  nffecting  claims  peudjii^;  for  tbe  cojisidcratiou 
of  itccounting  ofticers. 

Judicial  proceedings  have  been  frequently  instituted  (1)  to  determine 
tbe  conflicting  rights  of  parties,  or  (2)  to  assert  some  interest  iu,  or  (3) 
lien  Qpon,  claims  pending  before  aceouuting  officers,  aud  indirectly  to 
affect  their  decision  thereon.  No  decree  made  in  such  case  by  a  court 
can  control  tbe  action  of  accountiug  officers,  or  alt'ect  their  judgment, 
or  require  payment  to  any  party,  or  in  any  form,  other  than  that  deter- 
mined by  the  proper  Comptroller,  This  subject  is  discussed  and  author- 
ities cited  in  Keyser's  case  (4  Lawrence,  Compt.  Dec).  Tbe  eflect 
of  such  judicial  actiou,  as  betwecu  tbe  parties  thereto,  and  in  relation 
to  money  arising  from  a  claim  against  the  United  States  after  its  pay- 
ment Viy  the  Treasurerorother  disbursing  ofllcer,  is  not  to  be  determined 
l»y  accounting  officers,  but  by  the  courts.  Tbe  rights  of  claimants 
against  the  United  States  may  be  indu^ctly  affected  by  tbe  jadgment 
of  a  court,  but  this  is  not  conulusive  on  aceouuting  officers.  (Viser*!* 
Ca«e,  1  Lawi-ence,  Compt.  Dec,  2d  ed.,  75.) 

IV.  Judicial  authority  aft'ecting  claims  after  tbe  final  action  of  ac-    ' 
c-oiinting  officers  thereou. 

1.  A  claimant,  whose  daiui  is  ryected  by  accountiug  officers,  or  al 
loweil  for  a  sum  less  than  the  claimant  asserts  or  believes  to  be  duo,  has 
a  judicial  remedy  in  sijecified  cases.  And  there  is  a  judicial  remedy  in 
«ome  other  cases.     Thus,  the  Revise<l  Statutes  provide,  as  follow: 

!!■(-.  1059.  TLe  foiirl  of  Claims  shjill  Lave  jiiriaiiittiini  l«  IiPnr  anit  dPt«niiiiie  tlifl 
fVillniriDg  niATIcrs: 

Pint.  AH  cliuniH  fontided  upou  any  law  of  CmigresH,  nr  upon  itny  regulatioo  of  an 
Extviitivd  I>npaTliiient,  or  upon  any  conlmct,  oxpreoaoil  or  implied,  with  the  Govern- 
meul  of  the  United  StatM.  and  all  clitims  wUiuh  maj  be  referred  to  it  by  either  Hoiim 
of  {-'ongTtws. 

t^««and.  AH  sAt-ofla,  conuIer-olainiH,  clAium  for  dsuiaguo,  whether  liquidated  or 
tulifjni dated,  or  other  demands  wbataoerer,  un  the  part  of  the  Governaieat  of  the 
Paired  States  ajiaiuHt  auy  penmn  niakiu};  claim  iigainst  the  Governinont  in  said  court* 

Thin).  The  claim  of  any  piif  master,  quartermaster,  coiniuiHeary  of  aulAiAtence,  ur 
[Bliitrsiug  oftiter  of  the  fniled  Slates,  or 
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relief  from  nspDnsibility  on  account  of  captoro  or  otljerwiBP,  while  iu  fbs  lini-  of 
duty,  of  Corernment  Tunils,  vourlicrs,  reoonls,  or  papers  in  his  charge,  anci  Fur 
whicli  such  uffioer  was  ami  in  held  respanaihle. 

Fourth.  Of  M  c^laiuiH  fur  the  proceods  of  i<iiptur«d  or  abandoneil  property.  n»  pro- 
vided by  the  ant  of  MHrrh  13,  eightc>fn  hundi'Ml  aad  sixly-tbree,  chapter  "nn  huadivii 
unit  twenty,  entitled  "Au  act  to  provide  for  tiie  collectioD  of  ubandoned  ptnperly 
and  for  rhii  prevuDtioii  of  frunda  in  iH.turrectiotiarj  district*  within  the  L'nitcrl 
Watts,"  or  by  tho  act  nf  July  two.  tigbtj>*n  hundred  and  mrly-four,  nhnpter  Iwn 
hundred  and  twenty-hve,  Iwiug  au  act  in  addition  thereto:  Provided,  That  tbe 
rfined.v  given  in  ca«ee  of  neiiiure  under  the  naid  acts,  by  preferriug  vlaini  in  the  Court 
vf  ClauuB,  ahal!  he  excliixiro,  preoiiidiug  the  owner  of  wiy  property  taken  by  agents 
of  the  Trfiwiiry  Deparlmeut  aa  abandoned  or  captured  property  in  virtue  or  under 
color  uf  said  acta  from  suit  at  coumou  law,  or  any  other  mode  of  redress  whatever, 
before  any  court  other  than  said  t'ourt  of  Claims;  IProtidtd.  alto,  That  the  Jnrisdic- 
Mnn  of  the  Court  <if  Claims  tihatl  not  extend  to  any  claim  against  the  UDit^  Slater 
lowing  out  of  the  destruction  or  appropriation  of,  or  daniugc  to.  property  by  the 
Anny  or  Navy  engaged  in  the  suppression  of  the  robeliion.]" 

Sue.  1063.  Whenever  any  claim  is  made  against  any  Executive  Departuieni, 
involving  diapnted  facta  or  controverted  questions  of  law,  where  the  amount  iu  con- 
troTiny  exceeds  three  thousand  dollars,  or  where  the  decision  will  affect  a  class  of 
casea,  or  fiimisli  a  precedeat  for  the  future  action  of  any  Kxecutis-e  Department  in 
the  adJDHtment  of  a  oImbb  of  comd,  without  regard  to  the  amount  iuYolved  in  tho 
particular  caae,  or  wbetti  auy  authority,  right,  privilege,  or  exemption  is  claimed  or 
denied  under  the  Constitution  of  the  United  States,  the  head  of  such  Dcpartmeut 
\mj  cause  sdcIi  claim,  with  all  the  vouchers,  papers,  proofs,  amldoouuentN  pertaiu- 
thereto,  to  be  transmitted  to  tbe  Court  of  Claims,  and  the  same  shall  be  there 
as  if  originally  commenced  by  the  voluntary  action  of  the  claimanl ; 
the  Secretary  of  the  Treasury  may,  upon  the  cortificat«  of  any  Auditor  or  Cotup- 
tmller  of  the  Treasury,  direct  uny  account,  matter,  or  claim,  of  the  character, 
ajnonnt,  or  class  described  iu  this  section,  to  be  trausmitted,  with  all  the  vonchers 
papcn,  documents,  and  proofs  pertaining  thereto,  to  the  said  court,  for  trial  and  ad- 
judication ;  Prorided,  That  no  case  shall  be  referred  by  any  head  of  a  Departmeol 
unlaw  it  IwluugH  to  one  of  the  several  clasitee  of  cases  which,  by  reason  of  the  subject- 
ntatter  and  cbarncter,  the  said  court  might,  under  existing  laws,  take  Jurisdiction  of 
on  such  voluntary  action  of  the  claimant. 

2.  After  claitne  have  been  finally  alloweil  clajiuants  in  the  Trea.sur.v 
liepartmeiit,  and  befoi-e  actual  payment  thereol',  creditors   of  such 
Haimatits  sometimes  seek,  by  judicial  proceedings,  to  have  tlie  i»otiey 
applied  to  tfae  satisfaction  of  tlieii-  debts.    TLis  subject  has  been  dis- 
<riiHRed  to  some  extent  in   Keyser's  Case  (4  Lawrence,  Corapt,  Dec^ 
In  this  case  it  is  shown,  that,  after  a  claim  against  the  United  States 
|iu  I>cen  paid  by  the  proper  executive  oi&cer  to  such  party  as  be  de- 
H  to  be  entitled  to  payment,  then  the  judicial  authority  may  de- 
mine  whether  some  other  person  has  an  equitable  right  to  the  fund, 
nd,  if  to,  may  decree  accordingly,  since  executive  officers  generally 
nsider  only  the  legal  rights  of  cluimantj^.  (Kellogg  r.  United  States,  7 
FTall,,  ^;  C  Op.  Att.  Gen.,  85.)     The  relation  of  executive  to  judicial 
BttDthority  ban  been  considered  in  many  cases.     (Johnson  tJ.  Towsley,  13 
Valt.,  72;   Draft  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  11;   Ke.\-8er'« 
■Ca«e,  4  Jd.i   1  Op.  Att.  den.,  68t-CS4;   3  Id.,  631,  718;   7  Id.,  SO;  16 
Id.,  ;«)7.) 
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■i.  Id  settling  the  acdounts  of  disbumag  and  other  oBlcers  in  the 
Trvastirf  Departmeut,  balances  are  eometimeit  certified  agtiiost  theu. 
■yVhen  suit  is  brought  on  their  bonds,  or  otherwise,  to  recover  the 
nmuUQt  BO  certified,  the  action  of  the  Cotniitroller  is  open  to  inquiry  in 
Miieh  suit.  (Viaer'B  Case,  1  Lawrence,  Couipt.  Dec.  2d  ed,,  75;  Martin's 
Cuse,  2  Id,,  332;  Hobbs's  Case,  2  Id.,  553.)  The  efl'ect  of  certified  bal- 
aiH'««  as  evidence  in  judicial  proceediugu  in  certain  cases  is  prescribed 
by  section  SS6  of  tlie  Bevised  Statutes,  and  unmerous  decisioiiH  have 
been  made  thereon,  (McKiiigbt'a  Case,  13  Ct.  Cls.,  310.)  In  actions 
against  the  United  States  such  bal.inces  are  not  evidence.  [Malakof 
Bitters  Case,  3  Lawrenr«,  Coinpt.  Liiic,  136,  note.)  When  balances  are 
certified  in  favor  of  the  United  States  (Rev.  Stat.,  230),  and  an  action 
,is  brought  thereon  against  the  debtor,  the  whole  subject  is  open  to 
judicial  inquiry, 

The  general  rule  is,  that  the  courts  cannot  in  any  respect  contro), 
interrupt,  or  interfere  with  accounting,  or  other  executive,  oiHcers  in 
the  exercise  of  the  jurisdiction  conferred  upon  them  by  law,  and  requir- 
ing the  employiuent  of  their  judgment  aud  discretion. 

In  Slurray's  Lessee  et  al.  vs.  Hoboken  Land  and  Improvement  Com- 
]iauy  [13  Bow.,  272,  281),  it  was  decided  that  the  at^ustment  of  claims 
against  the  Umt«d  States  is  "an  exercise  of  executive  and  not  of  judi- 
cial power,"  and  that  judicial  power,  as  to  them,  is  only  exercised  by 
virtue  of  the  act  of  May  15, 1820  (3  Stat.,  592). 

The  clear  inference  from  this  statute  is,  that  it  was  deemed  iiocessary, 
b(*4;aase,  without  it,  there  could  be  no  Judicial  interference  to  determine 
the  rights  of  claimants  prior  to  the  final  action  of  the  Treasury  De- 
]kartmeDt. 

The  judicial  decisions  defining  the  extent  of  judicial  authority  lead 
to  the  same  conclusion.  The  eftect  of  them  all  may  be  summed  up  in 
a  few  words : 

The  courts  cannot  interfere  with  executive  oiScers  in  the  exercise  of 
a  statutory  power  to  examine,  allow,  and  pay  claims,  when  its  perform- 
ance requires  of  such  officers  the  employment  of  their  judgment  aud 
iltscretion. 

When  there  are  rival  claimants  demanding  payment  of  the  same 
claim,  and  executive  officers  make  payment  to  the  wrong  claimant,  a 
tiourt  having  jurisdiction  of  the  parties  ami  subject-matter  may,  after 
such  payment,  as  between  the  parties  or  others  charged  witli  notice, 
give  relief  to  the  rightful  claimant. 

After  the  allowance  of  a  claim  by  the  proper  executive  officers,  the 
grant  of  a  Treasury  warrant  for  payment  thereof,  aud  the  issue  of  a 
draft  thereon,  no  court  can  by  decree  determine  to  which  of  two  or 
more  rival  claimants  payment  of  such  draft  shall  be  made  by  the 
executive  officers,  so  as  to  require  tliem  to  make  payment  in  accord- 
ance therewith.  But  in  such  case,  a  court  having  jnrisdictiou  of  all 
pitrties  in  interest  by  personal  service  of  process  may  by  decree  deter- 
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miue  tbe  rightH  af  the  parties  inter  se,  wliich  decree  will  be  operntirv  on 
i.hem,  after  payment,  to  determine  tlie  riglit  to  tbe  ftiml.  TCsecutiTe 
olUcers  are  not  hniiml  to  await  tbe  final  decision  of  sucli  proceedio; 
before  making  paymeut;  but  will  generally  respect  such  ilecieioD.  if 
made  before  payment,  in  two  classeH  of  cases:  Jirst,  when  the  equU'iiAt 
title  of  a  elainiatit  is  determined,  because,  as  a  general  rule,  aecountbg 
oEQcers  deal  only  with  legal  rights  (Keliogg  r.  United  States,  7  WalU 
363;  3  Op.  Att.  Oeii.,  29;  5  Jd.,  Sli;  11  U..  7);  and  second,  when  tbe 
fund,  from  which  payment  is  td  be  made,  is  held  by  the  United  Stat« 
as  a  trmt,  such  trust  being  a  subject  of  equity  jurisdiction. 

And  a  decree  may  perhaps  be  made  I'lt  personam,  requiring  an  assign- 
ment of  such  claim,  after  the  issue  of  a  Treasury  warrant  and  drafi, 
when  the  right  to  such  assignment  is  baaed  on  an  equitable  title.  Sucl 
actual  assignment  would,  of  course,  be  respected  by  executive  oHlcer*  in 
making  payment. 

The  authorities,  upon  the  exercise  of  judicial  power  by  mattdamia, 
support  these  views.  Thus,  in  The  United  States  c.  Guthrie  (17  How., 
303),  in  which  an  effort  was  made  to  require  an  executive  officer  to  pay 
a  claim  against  the  United  States,  it  is  said: 

Tbe  only  Ipgitiiiiate  imiiiiry  furoivr  iletemilnation  upon  the  c«»e  liefnre  ns  inttis: 
Whether,  nndar  Ihe  orgaiiizalioD  of  the  f(^dc^al  (rorerDiiient,  or  hy  aiiy  kuuwn  priUEl- 
pleof  law,  there  can  be  astierted  a  power  in  the  circuit  court  of  the  Uuited  glnttwfortbe 
District  of  Colniiibia,  or  in  thia  court,  to  comniand  the  witlidrnwal  of  a  aunt  or  »ii»» 
of  money  from  the  trrnsnr;  of  the  United  States,  to  he  applied  in  MntUfftctiim  of 
dispDledoT  cnntroverted  claims  against  Ihe  Unit eil  Statent  Tliis  \a  the  (|iimliiin. 
the  very  qneBtiou  presented  for  nur  detenu  in  all  on ;  and  ila  ainiple  statement  woiM 
«e«ni  to  carry  with  it  the  most  startling  nonsi'leratiinin,  nay,  its  auavoidablv  ntgi- 
linn,  iiutesa  this  should  be  prevented  by  some  poNitive  and  mntruiliu);  comutaud;  ftr 
it  would  occur,  a  priori,  to  every  iniod  thdt  a  treasury  not  feuced  ruaud  or  sbielifJ 
by  fixed  and  establinhed  nioiles  tiod  rulen  of  aihniuiittrHtiun,  liut  which  could  lieMl>- 
J  eeled  to  any  number  or  description  of  detuandn,  H»erted  and  sustaineil  through  tb* 
iiadettued  aud  nudeltnuble  discretion  of  the  courts,  would  coiiMtitute  a  feeble  and  Id- 
I  adequate  provision  for  the  great  aud  iuevitahle  uecemlties  of  thi;  nation.  The  ([«'" 
eminent  nnder  ench  a  riQine,  or,  rather,  under  such  an  abwncc  of  all  rule,  vould.  if , 
practicable  at  all,  be  administered  not  by  the  great  departments  ordained  by  ib' 
Constitution  anil  laws,  nud  giiidnl  by  the  modes  therein  pri-Bcribed,  but  by  the  an' 
i-ertain,  and  perhaps  contradictory  action  of  the  courts  in  Ihf  enforcement  of  the!'' 
views  of  private  interests. 

The  principle  thtis  stated  applies  equally  when  there  are  two  or  tuor^ 
rival  claimants,  each  demandiug  payment. 

Tbe  authorities  which  define  the  extent  of  jiidiciid  power  by  mandc 
mm  are  uumerous. 

These  principles  are  recoguized  in  other  cases,  which  show  that  no 
court  can  interfere  with  executive  oflicers.  or  control  the  exercise  of 
their  judgment  and  discretion  in  the  issue  of  patents  for  land,  but  that 
after  such  oflicers  have/«%  cxecHled  their  authority,  courts  may  deter- 
mine which  of  two  claimants  has  the  real  legul  or  equitable  title  to  ^ 
,  land. 

Thus,  in   Johnson   r.  Towsley  (KJ  Wall.,  T2-,  85),  it  was  shown   that 
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iTowsley,  on  tbe  15tli  of  Jimp,  1858,  mutle  ii  [irf-i^uiiitioii  claim  tu  (!er- 
r  Iain  lanil.     On  the  5th  of  October,  180(),  Joliuson  also  made  a  preeiup- 

tioti  claim. 
^       The  Secretary  of  the  luterior  decided  that  Johnson  was  entitled  to 
the  laiid,  and  a  patent  accordingly  issued  to  him. 

Towsley  filed  a  hill  in  chancery,  and  the  court  decreed  that  the  ^*((!«( 
to  Johnson  be  caiicetud,  and  that  the  title  be  vested  in  Towsley. 

Tbe  Supreme  Court  of  the  United  States  held,  in  effect,  that  Towsley 
bail  a  perfiM'.t  equitable  titlc.,^nd  that  a  court  of  eijnity  would  review 
tbe  acUoQ  of  the  ollicers  charged  with  the  duty,  under  the  pre-emption 
aw,  of  isaning  a  itatent. 

Tbe  court,  referring  to  the  decision  of  the  land  officers  in  favor  of  a 
party  applying  to  enter  land  as  apro-eniptor  or  otherwise,  their  accept- 
ftuce  of  his  money  and  certilicatiou  of  his  right  to  a  patent,  said : 

Unilimbftdly  tUU  constitutea  .1  iinterf  right,  and  it  can  onlj  lio  iliveated  Bceoriing  to 
■w.  tu  f-vury  such  cnae,  whero  the  Inad  ntflce  nftprn-nrds  sots  luiile  this  certilicutc, 
Ud  punts  tbe  land  llius  sold  to  aDother  person,  it  is  of  the  very  nssnnce  of  judicial 
■Ututrjt.y  In  iDqiiirii  wlietlier  thU  b»i<  buun  done  in  riolation  of  laic,  nud,  If  it  bua,  to 
Iv*  Appropriate  coiiii^l.T. 

And  tbe  syllabus  of  this  case  (sec.  8)  says : 
be  decision*  or  this  court  on  thiH  subjnct  oBtnblish : 

i.  Tbat  the  judiciary  will  not  interfere  by  mondamiiH,  injiinction,  or  otlierwiae 
iritli  Uii»  offioi^TH  oftlie  laud  departmeat  iu  the  exeruise  of  their  itiitiea.  while 
the  matter  rcmaiua  iu  their  bands  for  deoisiQu. 
ii.  That  their  decision  ou  the  facta  wliii^b  must  be  the  foundfttion  of  their  artiou, 

nnalTeotod  \ij  fraud  or  miatake,  ia  conclusive  iu  tbe  coiirls. 
■ii.  But  tbat  after  the  title  has  passed  from  the  Goveranient  to  iiidividunla,  and 
ihp  (|uiwtioii  him  become  one  of  private  right,  the  jnrisdiption  of  conrU  of 
equity  may  be  invoiced  to  ascertuiii  if  tbe  patentee  does  not  hold  in  tmst  fur 
other  parties. 

Numerous  authorities  are  cited  in  this  case:  Garland  v.  Wynn,  20 
Bow., 8;  Lytlee(  al.  v.  State  of  Arkansas  etnf.,  22  /d.,  193;  Lindsejefat 
t.  Hawes  e/ «/.,  2  Black,  55!);  fireen  v.  Liter,  8  Cranch,  229;  Finley  r. 
■Williams,  9  Td.,  164;  MeArthur  v.  Browder,  4  Wheat.,  488;  Hunt  and 
oUiers  V.  Wiekliffe,  2  Pet.,  201;  The  State  of  Minnesota  v.  Bachelder, 
1  Wall.,  lOlt;  Silver  r.  Ladd,  7  Td.,  310. 

And  see  cases  in  House  Mis.  Docs.  Ko.  42,  1st  Sess.  47th  Congress, 
laae  23. 1882,  No.  10,  2d  Sess.  47th  Congress,  Hec.  16, 1882,  per  Law- 
WBee  arff«endo,  and  Neer  v.  Williams,  27  Kansas,  1,  per  Lawrence 
■rjruffldo. 

Attorney-General  Butler,  December  7,  1835  (3  Op.  Att.  Gen.,  30),  in 
flonsidering  a  case  iu  which  payment  of  a  claim  against  the  United 
States  wa8  demanded  by  an  executor,  and  also  by  a  party  claiming  to 
be  the  equitable  owner  thereof,  said :  "The  executor,  being  tbe  legal 
representative  of  the  owner,  is  ptiinn  facia  the  person  entitled  to  re- 
wive  the  money  from  the  Government;  and  though,  in  all  such  cases, 
H.  Mis.  37 rv 
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where  assignments  bave  been  made  in  apparently  due  form,  and  no  ob- 
jection is  made  to  the  right  of  the  assignee,  it  would  be  proper  to  make 
payment  to  the  assignee;  yet  whenever  the  validity  of  the  assignment 
is  impeached,  and  conflicting  claims  exist,  it  is  undoubtedly  the  safest 
course  to  pay  to  the  person  legally  entitled^  and  to  leave  all  parties  having 
equitable  claims  to  their  appropriate  remedies  in  the  courts  of  justice. 
Whether,  in  the  present  case,  it  might  not  be  just  to  retain  the  moneys 
until  the  parties  claiming  under  assignments  •  •  •  can  have  oppor- 
tunity to  obtain  the  decision  of  a  competeyt  tribunal  on  the  validity  of 
their  claims,  is  a  question  of  discretion,  which  belongs  exclusively  to 
•  •  *  [the  Treasury]  Department  to  determine.''  See  1  Op.  Att, 
Gen.,  681-684;  3  Id.,  531,  718 ;  7  Id.,  80. 

This  was  prior  to  the  acts  of  July  29, 1846  (9  Stat.,  41),  and  February 
26,  1853  (10  Stat.,  170),  now  section  3477  of  the  Eevised  Statutes,  which 
makes  all  assignments  of  claims  against  the  United  States  void,  ^<  un- 
less they  are  freely  made  •  •  *,  after  •  •  •  the  issuing  of  a  warrant  for 
the  payment  thereof.''  (Di  Oesnola's  Case,  2  Lawrence,  Oompt.  Dec., 
2d  ed.,  153.)  But  the  opinion  cited  illustrates  the  rule,  that  accounting 
officers  are  generally  only  required  to  look  to  the  legal  title  of  claim- 
ants. Payment  to  the  holder  of  the  equitable  title  may  estop  the  holder 
of  the  legal  title,  when  assenting  thereto,  from  thereafter  asserting  a  right 
to  payment.    (Claims  Assignment  case,  3  Lawrence,  Oompt.  Dec,  28.) 

The  accounting  officers,  (1)  to  a  certain  extent,  settle  principles  of 
law  which  are  recognized  m  the  courts,*  and,  (2)  in  some  cases,  their 
action  is  conclusive  on  the  courts.t 

The  decisions  of  the  Supreme  Court  of  the  United  States,  so  far  as 
they  settle  individual  rights  in  particular  cases,  or  determine  general 
]>rinciples  of  law,  should,  in  the  main,  be  regarded  as  finally  authorita- 
tive. 

The  decisions  of  other  courts  may  settle  the  rights  of  parties  in  par- 
ticular cases,  and  the  general  principles  therein  asserted  are  always 
entitled  to  respect,  but  they  are  not,  necessarily,  to  be  adopted  by  the 
accounting  officers  of  the  Treasury  Department.  In  view  of  the  many 
conflicting  decisions  this  could  not  be  otherwise.  And  the  law  has 
given  accounting  officers  a  jurisdiction  over  which  they  are  to  exercise 
their  own  judgment.  The  publication  of  the  decisions  of  the  First 
Comptroller  may  at  least  aid  in  securing  greater  care  in  the  considera- 
tion of  questions  submitted  to  him,  and  in  the  statement  of  general 
principles.  It  may  also  furnish  Congress  with  a  means  of  supplying 
needed  legislation  in  the  public  interest,  and,  as  a  part  of  this,  of  chang- 
ing any  practice  or  principle,  adopted  by  accounting  officers  and  found 
to  be  inexpedient. 

Each  one  of  the  topics  herein  mentioned  leads  into  details,  and  to 
cognate  subjects,  affording  a  wide  scope  for  ample  discussion  and 


*  (1).  See  note  *,  antey  xxv.  t  (2).  See  note  t,  antCj  xxiv. 


INTRODUCTION.  XLIII 

elacidatioD.  Gases  will  necessarily  arise  in  the  executive  departments 
of  the  Government  requiring  decisions  on  many  questions  alluded  to 
under  the  several  heads  already  mentioned. 

In  view  of  these  considerations,  it  is  hoped  that  the  pages  which 
follow  may  be  of  some  service  in  the  Departments,  and  to  parties  inter- 
ested in  the  questions  therein  decided. 

WILLIAM  LAWRENGB, 

First  Comptroller. 
Tbbasuby  Depabtment, 

FiBST  Gomptbolleb's  Ofpioe, 

December  31, 1882. 


DECISIOI^S 

OF 

The  First  Comptroller  (William  Lawrence)  in  the  Depart- 
ment OF  the  Treasury  of  the  United  States. 


188a. 


IN  THE  matter  OF  WITHHOLDING  FOR  BENEFIT  OF  CONTRACTOR  A 
PENALTY  STIPULATED  FOR  IN  A  SUBCONTRACT  FOR  CARRYING  MAILS.— 
DORSEY'S  APPEAL. 


1.  When  a  subcontractor  carrying  mails  is  entitled  to  1)6  paid  therefor  a  less  sum 

than  the  original  contractor,  the  latter,  if  he  be  entitled  to  payment  of  the  resi- 
due, nuiy  appeal  to  the  First  Comptroller  from  the  settlement  of  the  account  of 
the  subcontractor  made  by  the  Auditor  of  the  Treasury  for  the  Post-Office  De- 
partment. 

2.  A  clause  in  a  subcontract  for  carrying  mails^  declaring  that  ninety  days'  notice 

shall  be  given  by  the  subcontractor  to  the  contractor  of  any  intention  to  cea^<» 
carrying  service,  and  that  a  failure  to  give  such  notice  shall  work  a  forfeiture  of 
pay  that  may  be  due  the  subcontractor,  and  that  the  Sixth  Auditor  is  authorized 
and  directed  to  retain  such  sum  for  the  use  of  the  contractor,  is  void  so  far  as  it 
attempts  to  give  authority  to,  or  impose  a  duty  on  such  Auditor. 

3.  A  subcontract  for  carrying  mails  cannot  impose  a  duty  on  an  officer  outside  of,  anil 

beyond  that  prescribed  by  statute. 

4.  Accounting  officers  cannot  declare  forfeitures  of  rights  for  private  persons  inter  se^e 

in  which  the  government  has  no  interest,  and  in  a  form  which  might  divest 
property  beyond  reclamation  by  judicial  process. 

5.  The  law  does  liot  sanction  the  enforcement  of  penalties  for  private  parties  inter  sese 

beyond  actual  damages  sustained,  and  which  are  not  in  their  character  liquidated 
damages. 
6. '  The  power  of  accounting  officers  to  pass  on  claims  for  unliquidated  damages  con- 
sidered. 

7.  A  void  clause  of  a  contract  may  be  severable  from  the  residue  of  the  provisions, 

when  the  latter  are  not  in  any  material  sense  dependent  on  the  former;  and  in 
such  case  the  valid  provisions  may  be  enforced. 

8.  The  PostmJister-General  has  authority  to  sanction  a  subcontract  for  carrying  the 

mails,  even  though  it  may  deprive  the  sureties  of  the  contractor  of  the  means  of 
being  indemnified  against  a  liability  for  damages;  and  the  liability  of  the  sure- 
ties will,  nevertheless,  continue. 

9.  The  Auditor  of  the  Treasury  for  the  Post-Office  Department,  in  certifying  balances, 

is  not  generally  concluded  by  the  amount  approved  by  officers  of  the  Post-Office 
Department. 

March  28, 1878,  John  W.  Dorsey,  with  sureties,  made  a  contract  with 
the  TJDited  States,  subject  to  the  postal  laws  and  regulations,  to  trans- 
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port  the  mail  in  the  Star  service  on  route  No.  38113,  from  White  Eiver, 
Colonido,  by  Windsor  and  Dixon,  to  Rawlins,  in  Wyoming  Territory, 
and  hack,  once  a  week,  at  $1,700  per  year,  from  July  1, 1878,  to  July  1, 
1882,  on  a  schedule  time  of  108  hours,  with  a  provision  that  service 
might  be  increased  by  the  Postmaster-General  at  pro  rata  pay,  and 
service  "expedited"  at  pro  raid  pay,  or  decreased,  curtailed,  or  dimin- 
ished, with  one  month's  extra  pay  in  such  case  in  accordance  with  law. 

May  .1,  1879,  two  additional  trips  per  week  were  ordered,  and  service 
expedited  from  108  hours  to  45  hours  to  take  effect  May  12, 1879,  and 
additional  pay  fixed  at  $12,006.25  per  annum. 

October  15, 1880,  a  subcontract  Xvas  made  with  the  written  consent 
of  the  Tostmaster-General,  between  said  Dorsey  and  Eugene  Taylor,  as 
subcontractor,  with  sureties,  by  which  the  subcontractor  agreed  to  carry 
the  mail  on  said  route,  as  required  by  the  original  contract,  from  said 
date  to  July  1, 1882,  for  a  compensation  of  $10,000  per  annum,  for  three 
trips  per  week,  or  $20,000  for  six,  present  schedule  time,  45  hours  each 
way,  the  rate  of  speed  not  to  be  increased  under  this  contract;  and  the 
subcontractor  was  to  be  entitled  to  a  pro  rata  increase  of  pay  at  above- 
named  rate  for  all  increased  service  ordered  by  the  Post-Office  Depart- 
ment; and  if  fines  or  deductions  should  be  made  by  the  Post-Office 
Department  because  the  mails  had  not  been  carried  promptly  and  se- 
curely, the  subcontractor  was  to  pay  Dorsey  all  loss  and  damage  which 
he  might  sustain  in  consequence  thereof.  The  subcontract  contains  the 
following  agreement  in  respect  of  such  damage: 

"  It  is  agreed  that  ninety  days'  notice  shall  be  given  by  the  second 
party  of  any  intention  to  cease  carrying  service  on  this  route,  and  a 
failure  to  give  such  notice  shall  work  a  forfeiture  of  pay  that  may  be 
due  the  second  party,  and  the  Sixth  Auditor  of  the  Treasury  is  hereby 
authorized  and  directed  to  retain  such  pay  from  the  sum  that  may  be 
due  to  the  second  party  for  the  benefit  and  use  of  the  first  party .'^ 

It  was  provided,  also,  that  the  subcontractor  was  to  transport  the  mail 
"upon  such  schedule  time,  and  for  such  additional  trips,  as  the  Post- 
Ofittce  Department  may  from  time  to  time  direct,  and  in  full  and  com. 
plete  compliance  with  the  requirements  of  the  postal  laws  and  the  reg- 
ulations of  the  Post-Office  Department,  •  •  •  and  subject  to  all  re- 
quirements and  liabilities  of  the  said  contractor.'- 

The  Auditor  was  duly  notified  of  the  filing  of  the  subcontract.  (Act 
May  17, 1878,  sec.  3,  20  Stats.,  61.) 

The  following  orders  were  made  by  the  Second  Assistant  Postmaster- 
General:  Xo.  2170,  March  8, 1881,  to  take  effect  from  April  1, 1881:  "in- 
crease service  to  seven  trips  i)er  week,  and  allow  contractor  $18,275 
per  annum  additional  paj',  being  pro  rata,  and  allow  subcontractor 
$13,3o.'{.33  per  annum  additional  pay,  being  2>ro  ratd;^^  and  Xo.  12909, 
September  21,  1881,  to  take  effect  from  October  1,  1881,  to  "restore 
original  running  time  and  deduct  $20,081.25  from  annual  i)ay  of  con- 
tractor, being  the  sum  he  is  receiving  for  expedition,  and  $14,651.14 
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from  annual  pay  of  subcontractor  pro  ratd.^  From  same  date  it  re- 
duced service  to  three  times  a  week  and  deducted  $6,800  per  annum 
from  pay  of  contractor,  and  $4,961.25  per  annum  from  pay  of  subcon- 
tractor, being  |)rora^;  and  it  allowed  the  contractor  one  month's  extra 
pay  on  $6,800  per  annum  only. 

October  1,  1881,  the  subcontractor's  agent  demanded  of  the  agent  of 
the  contractor  that  the  latter  put  up  $  1 ,000  per  month,  or  $9,000  for  the 
remaining  term  of  the  contract,  m  security  for  the  payment  of  the  sub- 
contractor, otherwise  he  would  abandon  the  subcontract.  October  7, 
1881,  the  subcontractor  ceased  to  perform  service. 

Order  14249,  October  8,  1881,  of  the  Second  Assistant  Postmaster- 
General,  suspended  the  pay  of  the  contractor  and  subcontractor,  other 
service  having  been  employed. 

October  27,  1881,  the  Second  Assistant  Postmaster-Greneral  certified 
to  the  Sixth  Auditor  performance  of  the  contract  for  the  quarter  ending 
September  30, 1881,  without  failures  or  delinquencies,  and  called  his  at- 
tention to  the  clause  in  the  subcontract  authorizing  retention  of  pay  of 
the  subcontractor  under  certain  conditions. 

Order  15342,  November  2, 1881,  of  the  Second  Assistant  Postma«ter- 
C^eneral  terminated  the  recognition  of  Taylor's  subcontract  from  October 
6,  1881,  and  modified  order  14249  so  as  to  remove  the  suspension  of  the 
pay  of  the  subcontractor. 

November  12,  1881,  the  Sixth  Auditor,  by  report  No.  34959,  stated 
an  account  on  which  a  balance  of  $5,833.33  was  found  to  be  due  Eugene 
Taylor,  subcontractor,  per  quarter,  per  contract  from  July  1  to  Septem- 
ber 30,  1881;  and  the  Auditor  thereupon  certified  to  the  Postmaster- 
General  "that  there  is  payable  to  the  above-named  subcontractor  the 
amount  specified  agreeably  to  the  provisions  of  the  act  of  Congress  ap- 
proved May  17,  1878,  and  information  received  from  the  contract  of- 
fice." 

November  14,  1881,  the  contractor,  Dorsey,  appealed  to  the  First 
Comptroller,  from  the  action  of  the  Auditor  in  certifying  as  due  the 
subcontractor  $5,833.33  instead  of  crediting  the  same  to  John  W.  Dor- 
sey, the  contractor,  "as  authorized  and  required  to  do  by  the  subcon- 
tract, for  failure  to  give  90  days'  notice  of  intention  to  drop  the  service.'' 

Order  17052,  December  IJ,  1881,  of  Second  Assistant  Postmaster- 
General  recognizes  temporary  service  performed  by  Charles  T.  Perkins, 
from  October  7  to  November  27,  1881,  22  round  trips  at  $64.55  each, 
$1,420;  and  it  directs  the  Auditor  to  charge  the  contractor  said  sum  of 
$1,420,  and  rescinds  order  No.  14249  of  October  8,  1881. 

Mr.  \V.  Lilley  for  Taylor. 

1.  The  rights  of  the  subcontractor  and  the  authority  of  the  Sixth 
Auditor  are  fixed  by  act  of  .May  17, 1878,  sec.  3  (20  Stat.,  61).  This 
gives  authority  to  pay  the  earnings  of  the  subcontractor  to  the  original 
contractor  in  one  case  only,  but  is  silent  as  to  all  others.    If  the  pur- 
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pose  of  the  statute  had  been  to  give  the  Auditor  authority  iu  any  but 
the  one  case,  it  would  have  said  so,  and  prescribed  a  mode  of  obtaining 
evidence. 

2.  This  is  not  an  appealable  case.  It  is  not  a  settlement  of  the  ac- 
counts of  Dorsey.     (Rev.  Stat.,  270.) 

The  subcontractor  incurred  no  forfeiture,  and  if  he  did  he  hat$  a  set- 
oft*  which  more  than  covers  it. 

4.  The  First  Comptroller  is  not  invested  with  authority  to  adjudge 
a  forfeiture  or  provided  with  the  means  of  ascertaining  the  necessary 
evidence. 

Hon.  Robert  G.  Ingersoll  and  Mr.  W.  S.  Bush  for  Dorsey. 

I.  The  Post-Office  Department  ha«  assumed  that  the  Auditor  is  sub- 
ject to  its  decisions  and  orders  in  the  settlement  of  accounts,  and  is 
bound  by  them,  but  this  is  not  the  law.  *' All  expenses''  are  ** subject 
to  the  settlement  of  the  Auditor."  (Rev.  Stat.,  396,  4055,  277 ;  7  Op., 
439,  729,  488 ;  15  Op.,  198 ;  Postal  Regulations  of  1879,  sees.  20,  59, 
1140, 1141,  1142).  These  confer  on  the  Auditor  full  power  to  determine 
the  amount  due  contractors  and  to  whom  it  shall  be  paid. 

1.  The  order  of  September  21,  1881,  is  in  violation  of  section  3958  of 
the  Revised  Statutes  and  is  void.    It  made  a  new  contract. 

2.  The  order  of  October  8, 1881,  suspending  the  pay  of  the  contractor 
and  subcontractor  is  in  excess  of  the  authority  of  the  Second  Assistant 
Postmaster-General  and  is  void. 

II.  The  Auditor  is  authorized  to  determine  the  amount  due  the  con- 
tractor and  subcontractor.  The  amount  due  the  original  contractor  is 
only  ascertained  after  it  has  been  determined  what  liabilities  he  is 
under  to  the  government.  All  that  the  subcontractor  can  receive  is 
the  balance  due  the  original  contractor  after  his  liabilities  are  ascer- 
tained.    (16  Op.,  64.) 

III.  The  order  No.  15342,  of  November  2,  1881,  was  unauthorized. 
It  is  based  on  the  conclusion  that  the  clause  of  the  subcontract  author, 
izing  the  Auditor  to  retain  from  the  subcontractor  the  amount  due  him, 
if  he  threw  down  the  service  without  ninety  days'  notice,  is  surplusage. 
This  is  not  the  law. 

1.  The  subcontract  made  an  absolute  release  of  the  sum  due  the  sub- 
contractor, and  the  Auditor  was  no  longer  bound  to  certify  it  as  due 
him.  If  any  clause  was  surplusage,  the  whole  contract  is  void,  and  the 
subcontractor  would  have  no  remedy  but  to  go  to  the  courts  on  a  quan- 
turn  meruit. 

2.  The  sureties  of  the  contractor  have  a  right  to  demand  this  to  in- 
demnify them  against  any  claim  for  tines,  penalties,  and  forfeitures  here- 
tofore against  Dorsey,  and  all  claim  for  damages  that  may  arise  against 
the  contractor  for  the  failure  of  the  subcontractor  to  fulfill  his  contract. 
Hence,  the  Auditor  erred  in  certifying  money  due  the  subcontractor. 

3.  The  Auditor  must  be  governed  by  the  subcontract.    Any  suboon- 
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tractor  can  release  a  claim,  as  in  this  case,  on  failure  to  give  tlie  stipu- 
latcd  notice.  The  Auditor  cannot  dispense  with  it.  (Reeside  vs.  United 
States,  8  Wall.,  43.)  If  this  provision  is  illegal,  then  the  provision  in 
Dorsey's  contrjict,  that  damages  arising  from  the  annulment  of  his  con- 
tract may  be  assessed  by  the  Auditor,  is  illegal. 

4.  The  Auditor  erred  ii»  auditing  the  account  of  the  subcontractor 
and  certifying  it  to  the  Postmaster  General,  before  he  audited  and  cer- 
tified for  the  contractor  the  amount  due  him  for  the  same  quarter.  The 
sureties  of  the  contractor  have  a  right  to  demand  that  all  fines,  penal  tie8» 
or  forfeitures  against  him  be  deducted  before  paying  anything  to  the 
subcontractor.  Act  May  17, 1878,  Sf^c.  3  (20  Stat.,  61);  Rev.  Stat.,  3963; 
Postal  Regulations,  625,  626. 

IV.  This  case  is  properly  appealed.  The  Second  Assistant  Postmas- 
ter-General having  certified  the  performance  of  service  for  the  quarter 
without  fines  or  deductions,  the  Auditor  should  have  allowed  the  con- 
tracti)r  the  full  sum  of  $7,9115  for  the  third  quarter  of  1881,  and,  upon 
failure  of  the  subcontractor  to  give  90  days'  notice,  the  Auditor  should 
have  certified  to  the  contractor  the  full  amount  due  him.  The  appeal 
opens  the  whole  case. 

Decision  by  William  Lawrence,  First  Comptroller. 

Several  questions  are  presented  for  decision,  which  will  be  separately 
<;onsi<lere(l. 

I.  The  First  Comptroller  has  jurisdiction  by  statute  of  the  appeal 
taken.    The  Revised  Statutes  provide: 

''Sec.  270.  Whenever  the  Postmaster-General  or  any  person  whose 
accounts  have  been  settled  by  the  Sixth  Auditor  is  dissatisfied  with  the 
seti  lenient  made  by  the  Auditor,  he  may,  within  twelve  months,  appeal 
to  the  First  Comx>troller,  whose  decision  shall  be  conclusive." 

It  is  urged  that  this  gives  a  right  of  appeal  only  to  the  Postmaster- 
Oeueral  and  ''<any  i>erson  whose  accounts  have  been  settled,"  and  that 
no  account  of  the  appellant  Dorsey  has  been  settled.  It  may  be  true, 
in  literal  strictness,  that  the  account  settled  is  not  that  of  Dorsey  the 
original  contractor,  but  it  is  such  an  account  as  that  he  may  ai)peal  from 
its  settlement  by  the  Auditor.    The  statute  provides  that: 

"The  Sixth  Auditor  shall  receive  all  axicounts  arising  in  the  Post- 
Oflice  Department,  or  relative  thereto,  with  the  vouchers  necessary  to 
a  corrtM-t  adjustment  thereof,  and  shall  audit  and  settle  the  same,  and 
<*ertify  the  balances  thereon  to  the  Postmaster-General.  He  shall  close 
the  a'  eoiiut  of  the  Dei)artment  quarterly,  and  transmit  to  the  Secretary 
of  the  Treasurv  quarterly  statements  of  its  receipts  and  expenditures.'^ 
(Rev.  Stat.,  277.) 

"When,  as  in  this  case,  the  subcontractor  is  entitled  to  receive  a  sum 
less  than  the  original  contract  price  for  the  service  performed,  the  bal- 
ance of  the  contract  price  is  to  be  settled  in  an  account  in  favor  of.,  and 
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paid  to  the  original  contractor.  (Act  May  17, 1878, 20  Stat.,  62,  sec.  3.) 
The  original  contractor  is  thus  directly  and  iuiinediately  interested  in 
the  settlement  of  the  accounts  of  the  subcontractor,  and  such  settlement 
becomes  an  element  in,  and,  in  elt'ect,  a  part  of,  the  settlement  of  the  ac- 
count of  the  contractor.  A  case  may  be  within  the  purpose  of  a  statute 
which  is  not  within  its  letter,  or  it  may  lie  within  its  letter  though  not 
within  it  purpose,  yet,  in  either  event,  the  purpose  must  i)revail.  (Pot- 
ter's Dwarris,  Stat.,  180.)  A  construction  which  would  deny  to  the  con- 
tractor the  right  to  api)eal  would  adhere  to  the  mere  letter  against  the 
purpose  of  the  statute,  and  invoke  the  censure  of  the  maxim — qui  hceret 
in  litera,  Jiceret  in  cortice.  The  statute  giving  an  appeal  is  remedial  and 
to  be  liberally  construed  to  secure  its  object.  (Potter's  Dwarris,  73, 231. 
Martin's  case,  2  Lawrence,  Comptroller's  Decisions,  330.)  This  case  is 
appealable. 

II.  Section  3737  of  the  Ke vised  Statutes  prohibits  and  makes  void  the 
assignment,  *' transfer,"  of  any  public  contract;  and  when  such  con- 
tract is  transferred,  it  is,  by  force  of  the  statute,  annulled.  Section 
39G3  expressly  provides  that,  in  respect  of  mail  contracts,  their  assign- 
ment or  transfer  shall  be  null  and  void.  (See  Contract  Assignment 
case,  2  Lawrence,  Compt.  Dec,  473.)  "Postal  Laws  and  liegulations,'^ 
l)romulgated  as  regulations  of  the  Post-Office  Department,  1879,  page 
146,  section  G23,  contains  the  prohibition  against  assignments  or  trans- 
fers of  mail  contracts.  Evidently,  under  these  laws,  and  section  623 
of  the  regulations,  there  was  no  authority  to  transfer,  assign,  or  sublet 
a  mail  contract. 

But  the  act  of  May  17,  1878,  section  3  (20  Stats.,  61),  incorporated  into 
said  regulations  (page  146,  section  624),  says:  *' Hereafter  no  sublet- 
ting or  transfer  of  any  mail  contracts  shall  be  permitted  without  the 
consent  in  writing  of  the  Postnm^ter-General." 

On  i>rinciples  of  public  policy  (10  Op.  Att.  (len.,  4)  and  bj'  express  pro- 
hibition of  the  law,  as  contained  in  the  two  sections  of  the  Revised 
Statutes  cited,  there  was  no  power  to  transfer  or  sublet,  or  assign  in 
any  manner,  a  public  contract  for  carrying  the  mails;  and  yet,  since 
May  17,  1878,  with  but  few  and  unimportant  exceptions,  the  whole 
^'star  route"  mail  service  has  been  sublet  by  the  contraetois  for  that 
service  to  other  parties  for  performance,  with  the  ^'consent  in  writing 
of  the  Postmaster  General."  The  act  of  May  17, 1878,  does  not  in  t^rms 
grant  any  power  to  the  Postmaster-General  to  consent  to  sucli  trans- 
fers or  sublettings  of  mail  contracts ;  the  piior  law  in  the  most  express, 
jjositive,  and  unqualified  language  clearly  denied  to  that  officer  and  to 
any  mail  contractor  the  power  to  assign  or  transfer  such  contracts j 
nevertheless,  since  Congress,  in  enacting  the  act  of  1878,  used  language 
from  which  there  may  be  implied  a  grant  of  authority  to  the  Postmas- 
ter-General to  consent  to  such  transfers  or  sublettings,  this,  under  a  well- 
known  rule  of  construction,  is  equivalent  to  a  grant  of  power  to  the  mail 
contractors  to  sublet  their  contracts,  with  the  written  consent  of  the 
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Postmaster-General ;  and  hence,  to  this  extent,  the  act  of  1878  is  a  re- 
peal of  the  previous  prohibitions  against  assignments  and  transfer  of 
mail  contracts.  On  this  construction  hangs  the  validity  of  almost 
every  '^star  route"  mail  contract  now  existing. 

The  act  of  May  17,  1878  section  3  (20  Stut.,  61),  authorizes  subcon- 
tracts, with  the  written  consent  of  the  Postmaster-General.  When  such 
contract*  are  lawfullj'^  made,  co])ie8  thereof  are  to  be  filed  in  the  office 
of  tlie  Secx)n(i  Assistant  Postmaster-General,  and  notice  of  the  filing 
i8  required  to  be  given  to  the  Auditor. 

*'  Said  notice  shall  embrace  the  name  or  names  pf  theoriginal  contractor 
or  contractors,  the  number  of  the  route  or  routes,  the  name  or  names 
of  the  subcontractor  or  8ul)con tractors,  and  the  amount  agreed  to  be 
paid  to  the  sulwon tractor  or  subcoiitnictors.  And  upon  the  receipt  of 
^aid  notice  by  the  Auditor  •  *  *  •  it  shall  be  his  duty  to  re- 
tain, out  of  the  amount  due  the  ociginal  contractor  or  contractors,  the 
amount  slated  in  said  notice  as  agreed  to  be  paid  to  the  subcontractor 
or  subcontrac  ors,  and  shall  pay  said  amount,  upon  the  certific  ite  of  the 
Second  Assistant  Postmaster-General,  to  the  subcontractor  or  subcon- 
tractors, under  the  same  rules  and  ri*gulations  now  governing  the  pay- 
uieuts  made  to  original  contractors."    (lb.) 

III.  That  clause  ol  the  subc<mtract  which  assumes  to  invest  the  Audi- 
tor with  authority,  and  to  make  it  his  duty  to  retain  the  pay  of  the  sub- 
contractor lor  the  use  and  benefit  of  the  contractor  in  case  of  a  failure  of 
tLe  subcontractor  to  give  ninety  days'  notice  of  his  intention  to  cease 
carrying  service,  is  void. 

1.  This  is  the  effect  of  the  statute.  The  act  of  May  17,  18 '8,  after 
authorizing  subcontracts,  with  copy  tiled  in  the  office  of  the  Second 
Assistant  Postmaster  General,  requires  this  officer  to  give  notice  to  the 
Auditor.  It  specifies  what  it  shall  contain— among  other  things,  as- 
shown  by  the  i)rovision  quoted,  ''the  amount  agreed  u)  be  paid  to  the 
subcontractor."  The  Auditor  is  then  required  '^to  retain  out  of  the 
amount  due  the  original  contractor  the  amount  stated  in  said  notice  as 
agreed  to  be  paid  to  the  subcontractor.'-  The  statute  thus  fixes  the 
agreed  price  as  the  sum  to  be  retained.  In  thus  affirmatively  fixing  the 
sum  and  prescribing  the  duty  to  retain  it  for  the  subcontractor,  the 
statute,  bj'  implication,  declares  that  no  part  of  the  moneys  earned  by 
the  subcontractor  shall  be  withheld  from  him  for  the  benefit  of  the  con- 
tractor. ExprcHSW  unius  est  exelusio  alterius.  The  same  result  follows 
trom  another  principle. 

2.  A  subcontract  cannot  impose  a  duty  on  an  officer  outside  of  and 
beyond  that  prescribed  by  the  statute.  The  subcontract  in  this  case 
assumes  to  require  the  Auditor  to  ascertain  the  fact  whether  the  sub- 
contractor has  given  a  notice,  not  to  the  government,  but  to  the  con- 
tractor, and  charges  the  Auditor  with  a  duty  to  adjudge  a  forfeiture. 
The  duties  of  the  Auditor  are  prescribed  by  the  Statute,  and  his  time  is 
charged  by  law  with  the  performance  of  official  duties.  Private  parties 
cannot  add  to  his  official  duties,  nor  require  the  performance  of  acta 
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which  are  not  only  unauthorized  by,  but,  as  in  this  case,  in  opposition 
to  what  is  required  by  statute.  The  statute  says  the  subcontra<jt  price 
shall  "be  paid  to  the  subcontractor."  The  subcontract  attempts  to 
engraft  an  exception  to  the  statute.  The  statute,  evidently,  contem- 
plates a  ])rice  to  be  fixed  by  the  subcontract,  to  be  paid  on  the  perform- 
ance of  service.  It  does  not  contemplate  payment  subject  to  be  defeated 
by  any  contingent  forfeiture  to  which  the  subcontractor  may  improv 
idently  agree  to  submit.  The  statute  doe«  not  say  so.  It  would  require 
clear  language  to  impose  so  dangerous  a  power  on  the  Auditor,  and  one 
80  difticult  of  performance. 

The  subcontractor  for  mail  service  is,  at  least,  as  much  in  the  serv- 
ice of  the  government  as  the  original  contractor.  His  right  to  com- 
pe  tion  for  service  performed  can  be  defeated  only  by  statutory'  pro- 
visions. His  compensation  is  as  much  protected  from  the  demands  of 
private  creditors  as  that  of  any  other  person  or  officer  in  the  service  of 
the  government.  It  is  immaterial  whether  the  i)enalty  stipulation  in 
the  contract  is  or  is  not  a  valid  agreement;  because  the  subcontractor 
has,  by  statute,  a  right  to  the  amount  certified  to  be  due  to  him  for  the 
service  which  he  performed.  The  executive  branch  of  the  government 
has  n(»  jurisdiction  to  determine  the  amount  to  be  paid  under  that  stip- 
ulation. It  is  a  matter  for  judicial  determination.  The  forfeiture  of 
rights  iiud  property  cannot,  as  between  i)rivate  parties,  be  adjudged 
without  a  judicial  hearing  after  due  notice  Jto  the  parties.  (Griffin  r. 
Mixon,  38  Miss.,  434.)  It  is  said  that  a  party  cannot,  even  by  his  own 
misconduct,  so  forfeit  a  right  that  it  may  be  taken  from  him  without 
judicial  proceedings  in  which  the  forfeiture  shall  be  declared  in  due 
form  (Cooley's  Const.  Lim.,  3G2). 

The  A  uditor  has  no  jurisdiction  in  such  a  case ;  and  the  consent  of  the 
parlies  to  the  contract  could  not  confer  it  upon  him. 

It  is  not  claimed  that  the  amount  found  due  to  the  subcontractor  is 
forfeited  to  the  government  for  any  failure  or  neglect  on  his  part.  Besides 
this,  it  is  conclusively  shown  by  the  certificate  of  the  Second  Assistant 
rostniaster-General  of  October  27,  1881,  that  the  subcontractor  earned 
this  amount  without  any  failure  or  delinquency.  In  such  case  the 
statute  expressly  provides  that  the  payment  shall  be  made  to  the  sub- 
contractor "under  the  same  rules  and  regulations  now  governing  the 
jKiyments  made  to  original  contractors."  This  gives  to  the  subcon- 
tractor the  same  right  to  the  stipulated  coinpensation  for  the  services 
rendered  by  him,  tliat  the  contractor  would  have  had,  if  instead  of  sub- 
hitting  the  contract  he  hnd  i)erforiued  it  himself. 

It  hns  been  said  in  Ames  r.  F\)rt  Huron  Log-driving  and  Booming 
ComiKiny  (11  ^lich,,  147):  "It  is  absurd  to  suppose  that  any  official 
power  can  exist  in  any  persou  by  his  own  assuuipti(ni,  or  by  the  employ- 
ment of  some  other  ju-ivate  person;  and  still  more  so  to  recognize  in 
Buch  an  assumption  a  power  of  depriving  individuals  of  their  property.'' 

It  was  also  said  in  the  same  case,  that  where  a  debt,  or  penalty,  or 
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forfeiture  is  set  up  by  one  person  agfainst  another  the  determination  of 
the  liability  tlierefor  becomes  a  judicial  function;  that  "all  juilicial 
functions  are  required  by  the  Constitution  to  be  exercised  by  courts  of 
justice  or  judicial  officers  repjnlarly  chosen;"  and  that  the  ])arty  liable 
*'can  only  be  reached  throngli  the  forms  of  law  upon  a  I'egular  hearing, 
unless  he  has  by  contract  referred  tlie  matter  to  another  mode  of  de- 
termination."   The  latter  mode  can  only  be  by  arbitration. 

3.  The  statute  has  authorized  the  Postmaster-General  to  make  deduc- 
tions from  the  pay  of  contractors  for  failures  to  perform  service  accord- 
ing to  contract,  and  to  impose  fines  upon  them  for  other  delinquencies. 
<Rev.  Stat,  39G2;  act  March  3, 1879,  sec.  5,  20  Stat,  358;  Postal  Laws 
and  Regulations,  ed.  1879,  sees.  66G-669.)  This  exercise  of  authority  is 
necessary  in  order  to  enforce  the  execution  of  contracts  and  protect 
public  interests.  Whatever  may  be  the  character  of  this  power,  whether 
executive  or  judicial,  it  has  the  sanction  of  a  statute  and  the  assent  of 
the  parties  to  contracts.  Subject  as  it  is  to  judicial  control  it  may  be 
sustained  without  an  infraction  of  the  Constitution.  (Reckper  v,  War- 
ner, 22  Ohio  Stat,  275.) 

But  the  authority  sought  to  be  given  by  the  subcontract  in  this  case 
is  without  any  sanction  by  statute.  It  seeks  to  prescribe  a  duty  to  forfeit 
rights  of  private  parties  inter  sese,  in  which  forfeiture  the  government 
has  no  concern;  and  it  seeks  to  do  this  by  no  fixed  rule  of  accounting, 
but  by  contingencies  designed  to  divest  rights  without  "due  process  of 
la  w.^  It  nmy  well  be  questioned  whether  such  authority  could  be  consti- 
tutionally sanctioned  by  Congress.  (Oooley,  Const.  Lim.,  4th  ed.,  [352] 
437-460.)  The  subcontract  gives  a  right  to  compensation,  but  provides 
for  a  total  forfeiture  thereof  on  failure  to  give  notice.  If  such  forfeiture 
could  be  enforced  by  the  Auditor,  it  might  well  be  urged  that  it  could 
not  be  finally  adjudged  oy  him  in  such  a  form  as  to  put  the  monej"  for- 
feited in  a  position  to  be  lost  to  the  subcontractor,  without  a  judicial 
proceeding  in  court.  (Cooley,  Const.  Lim.,  [363]  450;  Griffin  v.  Wilcox, 
21  Ind.,  370;  Johnson  v.  Jones,  44  Ills.,  142.)  If  the  money  due  a  sub- 
contractor may,  by  an  accounting  officer,  be  declared  forfeited  and  so 
paid  to  a  contractor,  the  insolvency  of  the  latter  might  place  it  beyond 
the  remedy  of  judicial  process.  A  similar  forfeiture  to  the  government 
could  not  meet  this  difficulty,  since  its  ability  to  meet  all  demands  can- 
not be  questioned  in  courts. 

The  subcontract  attempts  to  recjuire  the  Auditor  to  declare  a  right 
to  payment  forfeited,  to  adjudge  the  money  to  the  original  contractor, 
and  make  i>ayment  accordingly.  This  is,  in  eti'ect,  to  ])erforin  the  office 
of  a  court,  by  making  a  decree  on  a  <a*editoi''s  bill,  withcmt  the  formality 
of  a  judgment  to  i)recede  it.  The  law  gives  no  such  authority  to  the  A  u- 
ditor.  It  may  be  that  a  subcontract  may  require  nn  Auditor  to  ascer- 
tain the  performance  by  the  subcontractor  of  all  conditions  precedent 
to  his  right  to  payment.  If  a  piirticnliir  notice  be  ;ni  inithorized  condi- 
tion [)recedent,  it  may  be  that  the  Auditor  could  be  recpiired  to  find 
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that  itwas  given.  But  in  this  case  there  has  been  no  failure  to  perform 
any  lawful  condition  precedent.  All  such  conditions  have  been  per- 
formed, and  a  vested  right  to  payment  is  thereby  created;  and  the 
Auditor  is  asked  to  declare  this  forfeited  by  the  failure  to  perform  a 
condition  subsequent.  Advantage  can  only  be  taken  of  the  failure  to 
perform  such  a  condition  as  that  provided  in  the  contract  "J>y  judicial 
proceedings  ♦  •  the  equivalent  of  an  inquest  of  offire  at  Ciinimon 
law,  finding  the  fact  of  forfeiture."  (Schulenbergr.  Ilaminan,  21  Wall., 
63.)  As  between  private  citizens  there  can  be  no  exercise  of  lejiislative 
or  executive  power  to  declare  a  forfeiture.  Such  forfeiture  requires 
^'due  process  of  law." 

4.  There  is  authority  for  saying  that  such  uncertaiu  and  unliquidated 
damages  as  would  arise  for  the  breach  of  the  subcontract  are  not  within 
the  jurisdiction  of  accounting  officers.  (Printers'  Case,  2  Lawrence, 
Compt.  Dec.  /)04.)  And  if  the  jiiris<lietion  existed,  the  duty  to  enforce 
it  as  an  entirety  is  at  lea^t  open  to  question,  U[>oii  w^ell  settled  legal  prin- 
ciples. (;3  Pars.  Cont.,  0th  ed.,  loO;  Sedgwick,  Dam.  0  ed.,  482,  402,  498 
n.  505.) 

^'The  ]my  that  may  be  due  the  second  party"  which  the  contract  de- 
clares "forfeited"  for  ^'a  failure  to  give  notice  of  any  intention  to  cease 
carrying  the  service"  is  not  liquidated  damages.  From  its  nature  it  may 
be  more  or  less  than  the  real  damages.  The  whole  subject  of  liquidated 
damages  has  been  so  fully  discussed  in  element^iry  works  and  decided 
cases  that  it  is  not  deemed  necessary  to  refer  to  them  in  detail.  (3  Pars. 
Cont.,  156;  Sedgwick,  Dam.  Cth  ed.,  498  n.  [405];  Van  Bnren  v.  Digges, 

11  How.,  462 ;  Tayloe  t\  Sandiford,  7  Wlieat.,  18 ;  Astley  v.  Weldon,  2  Bos- 
&  Pul.,  346;  Smith  v.  Dickinsou,  3  B.  &  P.,  630;  Kemble  r.  Farren,  6 
Bing.,  141 ;  Horner  v.  Fleirtotf,  9  Mees.  &  Wels.,  678.) 

The  forfeiture  in  this  case  seems  to  have  been  intended  only  to  secure 
the  performance  of  the  main  object  of  the  aj»reement.  In  such  case 
courts  incline  to  hold  it  a  penalty.  (3  Pars.  Cont.,  163  n. :  Sloman  v.  Wal- 
ter, 1  Bro.  Ch.,  418;  Graham  v,  Bickham,  4  Dall.,  149;  Merrell  v.  Merrell, 
15  Mass.,  488.) 

It  would  be  practicable  for  the  Auditor  to  ascertain  by  computa- 
tion the  "pay  that  may  be  due  the  second  ])arty"  [subcontractor]  at 
the  time  he  ceased  performing  service;  but  the  Auditor  could  not, 
as  the  subcontract  requires,  '-retaiu  such  pay  for  the  benefit  and  use 
of  the  first  party"  fDorsey],  because  the  law  does  not  give  him  a  right 
to  it.  The  subcontract  attempts  to  secure  as  damages  a  sum  which 
the  law  does  not  give  or  permit  to  be  allowed  as  damages.  The  "pay 
that  may  be  due"  might  bo  for  one  or  more  quarters,  or  only  for  a  por- 
tion of  a  quarter's  service.  The  subcontractor  ceased  to  perform  serv- 
ice October  7.  He  might  have  been  paid  October  1,  in  which  event 
only  seven  days'  pay  would  be  due.  He  might  not  have  been  paid  for 
six  months,  and  so  a  larger  sum  would  have  been  due.  The  amount  is 
80  wholly  uncertain  that  it  cannot  be  regarded  as  liquidated  damages. 
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If  a  line  Imd  been  imposed  on  Dorsey  for  failure  to  i>eiforra  service 
after  OcUjiwr  1,  that  sum  could  liave  been  aHcertaiued  by  the  Auditor, 
but  tliis  would  not  be  tlie  sum  Le  van  required  by  tUe  subcoutract  to 
retain,  nor  would  it  be  necessarily  the  measure  of  dainaf^es  to  which 
Dorsey  would  be  entitled.  The  damans  he  would  sustain  by  the  failure 
of  the  suht^tou  tractor  to  give  notice  as  required  might  be  much  or  nothing. 
The  law  fixes  the  geneml  damages  as  the  difference  between  the  subcon- 
tract price  and  the  real  cost  of  the  servit*.  (Sedgwick,  Dam.,  426  [35fi] ; 
O'Oonner  p.  Forsler,  10  Watts,  Pa.,  418;  Ogden  v.  Marshall,  4  Scld.  340  j 
Grund  v.  Pendergast,  58  Barb.,  S.  Y.,  216.) 

lu  no  event  conld  the  Auditor  lawfully  retain  the  sum  mentioned  in 
the  sulicou  tract. 

IV.  It  isurgeil  that  if  the  clause  in  question  of  the  subcontract  is  void, 
tlie  whole  subcontract  is  void,  and  the  siibcontnuttur  would  have  no 
remedy  but  to  go  to  the  courts  on  a  quantum  meruit. 

1.  If  it  be  assumed  that  the  whole  subcontract  is  void,  then  Dorsey 
did  not.  through  his  subcontractor  or  otherwise,  perforin  any  service, 
and  he  is  entitled  to  no  comi)ensHtion.  If  he  has  made  a  void  contract, 
be  has  uo  concern  with  the  mode  in  which  the  government  inity  settle 
with,  or  ihe  amount  which  it  may  pay  to,  Taylor. 

2.  But  the  void  cliiuse  of  the  subctrntnict  is  severable  from  the  residue. 
The  other  provisions  of  the  contra<it  are  not,  in  any  material  sense,  de- 
pendent on  it,  and  that  part  of  the  contract  which  is  valid  may  be  en- 
forced. (Gelpcko  V.  Dubuque,  1  Wall.,  221 ;  Tre^well  v.  Davis,  Ai  (Jal., 
001;  Hynds  r.  Hays,  25  Ind.,  31 ;  Frazier  r.  Thompson,  3  Watts  &  S. 
235;  Rich  r.  Dupree,  14  Ga.,  661;  Scott  r.  Dufly,  14  Pa.  St.,  18.) 

V.  It  is  urged  that  the  sureties  of  the  contractor  have  a  ritrht  to  de- 
mand tliclbrreitari!  iu  order  to  indeuuiiry  them  against  any  liability  liere- 
totbre  incurred  against  Dorsey,  and  claims  for  damages  which  may  niise. 

1.  The  sureties  can  no  more  insist  on  the  execution  of  illegal  claims 
of  a  contrat-t  than  the  principal.  Their  liability  is  measured  by  his.  It 
does  not  appejir  tliat  there  is  any  existing  liability  of  Dorsey,  or  his  sure- 
ties, on  the  contract.  The  protection  of  the  government,  and  the  sureties, 
against  such  liabiUty  is  found  iu  the  at^itute  providing  that  subcontracts 
Clin  only  be  made  with  the  written  consent  of  the  Postmaster-General; 
aud  it  is  not  to  be  presumed  that  such  assent  would  be  given  if  the  con- 
tractor should  be  indebted  to  the  government,  orttable  for  damages,  at 
least  uot  iu  a  form  which  would  enable  him  to  take  from  the  govern- 
ment the  means  of  indemnity.  But,  if  so,  the  statute  requires  payment 
to  the  subcontractor,  who  has  properly  performed  service,  of  the  sum 
due  by  the  terms  of  the  subcontract.  The  origiual  contract  is  made  ia 
view  of  the  statute,  and  subject  to  the  anthonty  it  gives  to  the  Post- 
loaster- General.  If  the  interest  of  the  government  justifies  the  Post- 
master-General in  perm'itting  a  subcontract  to  be  made,  while  the  origi- 
nal contractor  and  his  sureties  are  liable  in  damages,  which  may,  pos- 
sibly, sometimes  happen,  the  sureties  must,  nevertheless,  contiune  liable. 
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The  Postmaster-General  is  not  bound  to  sacrifice  the  public  interest,  or 

embarrass  the  mail  service,  to  save  the  sureties  from  liability.  Solus 
pipuli  supreinu  lex.  The  same  rules  do  not  always  apply  to  the  govern- 
ment which  apply  as  between  x)rivate  citizens.  A  contractor,  already 
liable  in  damages  to  the  government  for  failure  to  properly  perform  serv- 
ice, might  give  such  evidence  of  inability  to  continue  to  transport  mails 
^s  to  render  it  desirable  for  the  Postmaster-General  to  approve  a  subcon- 
tract, which,  when  approved,  would  give  the  subcontra<5tor  the  whole  or- 
iginal contract  price,  if  no  better  terms  could  be  procured.  In  justice  to 
the*  vast  commercial  and  other  interests  involved  in  the  prompt  delivery 
of  mails,  the  Postmaster-General  could  not,  in  such  case,  hesitate  to  assent 
to  a  subcontract.  The  law  gives  the  sureties  of  the  original  contractor 
no  immunity  from  past  or  prospective  liability  in  such  ca«e.  Such  immu- 
nity would  contravene  public  policy,  not  only  in  oi)erating  as  an  induce- 
ment to  the  Postmaster-General  to  withhold  his  assent  to  a  needed  sub- 
contract, but  in  depriving  the  government  of  indemnity  by  a  remedy 
against  the  sureties.  It  would  hold  out  an  inducement  to  a  contractor 
with  an  unprofitable  contract  to  compel  assent  to  a  subcontract  for  the 
purpose  of  relieving  his  sureties,  when,  if  he  could  not  thus  relieve  them, 
lie  would  have  an  incentive  to  perform  the  service,  save  his  sureties,  and 
avoid  the  necessity  of  a  subcontract. 

2.  It  is  a  general  rule,  applicable  to  private  parties,  that  a  surety  will 
be  discharged,  at  least  to  a  certain  extent,  if  the  creditor  release  assets 
received  from  the  principal  debtor  resulting  in  loss  caused  by  the  fault 
of  the  creditor.  (Brandt  on  Suretyship,  370-383;  DeColyar  on  Guar- 
anties and  Principal  and  Surety,  440.) 

The  principle  on  which  the  surety  thus  becomes  released  is  that  a  loss 
has  been  **  caused  by  the  fault  of  the  creditor."  But  the  performance 
of  an  oflicial  duty  required  by  considerations  of  public  interest  cannot 
be  regarded  as  a  fault;  and,  hence,  the  x)rincii)le  stated  does  not  apply 
here.  It  may  be  said  that  "  when  the  surety  assumed  his  obligation  he 
knew  the  remedies  provided  by  law  for  the  public  interests  might  be 
iinforced"  for. the  benefit  of  the  public  service;  and  that  that  which  is 
lawful  cannot  be  treated  as  fault.     (Perry  v,  Saunders,  30  Iowa,  427.) 

YL  The  Sixth  Auditor  had  full  authority  to  determine  the  amounts 
due  from  the  government  under  the  contracts  to  the  contractor  rfud  sub- 
<5ontractor. 

The  Sixth  Auditor  is  not  only  an  auditor,  but  a  comptroller  also. 
His  power  to  audit  and  settle  accounts  and  certify  balances  generally 
<*,arries  with  it  the  right  to  review  amounts  certified  to  him  by  officers 
of  the  PostOrtice  Dei)artment;  otherwise,  the  Auditor  wouhl  be  reduced, 
as  to  such  sums,  to  the  performance  of  a  mere  ministerial  duty.  The 
power  to  audit  and  settle  claims  and  certify  balances  carries  with  it  the 
authority  to  a.scertain  the  validity  and  extent  of  the  demands  to  be  cer- 
tified. To  audit  is  to  hear;  to  settle  is  to  decide.  The  power  to  decide 
by  necessary  implication  carries  the  authority  to  require  and  pass  on  all 
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requisite  evidence.  It  must  be  "always  construed  to  include  all  the 
necessary  and  usual  means  of  executing  it  with  etfect.''  (Story,  Agency^ 
sec.  58.)  The  power  to  certify  a  balance  due,  certum  facit.  for  a  like 
reason  includes  the  authority  to  review  and  decide  all  questions  of  law 
and  fact,  and  to  use  all  sources  of  information.  When  Congress  has  in- 
tended the  allowance  or  statement  of  a  claim  to  be  conclusive  on  an  ac- 
counting officer,  explicit  language  ha^s  been  deemed  necessary.  (Rev.. 
Sta^.,  48,  191.)  This  is  necessary,  since  such  cases  reverse  the  whole 
auditing  policy  of  the  government.  A  settlement  of  an  account  and  a 
certification  of  a  balance  which  cannot  go  to  the  sources  of  evidence, 
and  examine  all  questions  of  law  and  fact,  wonhl  practically  be  no  ex- 
amination; it  would  be  the  play  of  Hamlet  with  Hamlet  omitted. 

But  it  is  not  necessary  to  determine  the  extent  of  the  powers  of  the 
Auditor*  or  decide  other  questions  presented  in  argument. 

The  action  of  the  Auditor  is  correct,  and  is  approved  and  confirmed.. 

Treasury  Department, 

First  Comptroller's  Office^  January  3,  1882. 


IN  THE  MATTER  OF  COLLECTING  UNDER  POWERS  OF  ATTORNEY  TO  RE« 
CEIVE  PAYMENT  SALARIES  OF  OFFICERS  AND  OTHER  CLAIMS  AGAINST" 
THE  UNITED  STATES.— CLAIMS-ASSIGNMENT  CASE. 


1.  The  word  *'  claim''  in  the  statute  (Rev.  Stats.,  3477)  which  makes  void  '*  aU  trans- 

fers and  assignments  *  *  *  of  any  claim  upon  the  United  States,  ♦  •  • 
unless  after  the  issuing  of  a  warrant  for  the  payment  thereof/'  includes  salaries 
and  other  liquidated  demands,  as  well  as  unliquidated  demands,  and  all  claims 
of  every  description  except :  (1)  the  salaries  of  ministers,  consuls,  and  commer- 
cial agents  representing  the  United  States  abroad;  (2)  those  included  in  as- 
signments by  operation  of  law ;  (3)  those  included  in  voluntary  assignments  for 
the  benefit  of  creditors ;  (4)  those  included  in  assignments  under  the  act  of  June 
30, 1864  (13  Stats.,  310;  Rev.  Stats.,  1526),  and  the  act  of  May  8,  1792  (I  Stats., 
280,  Rev.  Stats.,  1291) ;  (5)  those  included  in  assignments  under  the  operation  of 
special  statutes,  as  that  of  June  16, 1880  (21  Stats.,  287,  sec.  2) ;  (6)  salaries  and 
pay  actually  due  to  Army  officers ;  (7)  as  to  assignments  of  judgments  against  the 
United  States,  quaeire?  (8)  as  to  assignments  whether  recognize<l  in  the  Court  of 
claims,  qm^re  f  and  (9)  ordinary  claims  against  the  District  of  Columbia. 

2.  The  statute  makes  void  all  powers  of  attorney,  and  other  authorities  for  receiving 

payment  of  any  claim,  unless  executed  after  the  issuing  of  a  warrant  for  the  pay- 
ment thereof,  except  in  the  several  excepted  classes  of  cases  above  specified. 

3.  Some  of  the  reasons  which  require  the  word  "  claim  "  to  be  construed  in  the  com- 

prehensive sense  of  including  liquidated  demands  are:  (1)  the  weight  of  de- 
cided cases  so  requires ;  (2)  the  reasons  upon  which  the  cases  rest  so  require  ;  (3) 
this  is  the  sense  in  which  it  is  generally  used  in  other  statutes ;  (4)  this  is  its  gen- 
eral meaning  ;  it  is  the  most  comprehensive  term  which  can  be  used  to  include 
every  demand  ;  (5)  the  word  is  general  and  comprehensive  in  its  meaning,  and 
by  a  rule  of  interpretation  is  to  be  applied  in  a  general  and  comprehensive  sense, 

*This  subject  is  elaborately  discussed  in  an  able  decision  of  Hon.  Hiland  Hall, 
Second  Comptroller,  February  10,  1851.  See  1  Lawrence,  Comptroller's  Decisions, 
Appendix,  p.  509. 
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unless  limited  by  the  context  or  evident  purpose  of  Congress ;  and  it  is  not  lo 
limited ;  (6)  if  Congress  had  intended  to  permit  the  assignment  of  salaries  and 
liquidated  demands,  it  is  reasonable  to  suppose  the  mode  and  evidence  of  assign- 
ment  would  have  been  prescribed,  as  in  the  case  of  government  bonds;  (7)  this 
couHtruction  is  justitied  by  the  title  of  the  act  from  which  the  provision  is  taken, 
and  the  penal  provisions  affecting  claims. 
4.  SemhUf  that  payments  made  by  the  government  under  powers  of  attorney  purport* 
ing  to  authorize  them,  but  executed  in  contravention  of  the  statute,  will  estop 
claimants  making  such  powers  from  any  further  demand  upon  the  United  States. 
•5.  Powers  of  attorney  are  not  valid  to  authorize  agents  to  receipt  pay-rolls,  or  other 

vouchers  of  disbursing  officers. 
^.  Exceptions  in  statutes  are  not  generally  to  be  enlarged  by  inference. 
7.  Ou  common-law  principles,  an  assignment  by  a  public  officer  of  the  future  salary 

of  his  office  is  contrary  to  public  policy  and  void. 
^.  Corporations  are  subject  to  the  operation  of  section  3477  of  the  Revised  Statntes. 
A  corporation  therefore  cannot  execute  a  power  of  attorney  "for  receiving  pay- 
ment of  any  claim''  which  is  to  be  paid  by  a  treasury  warrant,  except  after  the 
issuing  of  the  warrant.    But  the  proper  financial  officer  of  a  corporation,  whoee 
authority  is  subsisting,  and  without  reference  to  the  time  of  his  appointment, 
may  receive  payment  of  a  warrant  or  indorse  and  collect  a  draft  issued  to  make 
payment  thereof. 
^.  So  the  proper  financial  officer  of  a  corporation,  without  reference  to  the  time  of  his 
appointment,  may  receive  and  indorse  checks  of  disbursing  officers  given  to  make 
payment  of  claims  not  to  be  paid  by  warrant.    If  the  charter  of  a  corporation 
authorizes  the  appointment  of  more  than  one  financial  officer  with  authority  to  each 
to  indorse  checks  and  drafts  and  receive  payment  of  claims,  the  authority  of  each 
one  so  appointed  will  be  recognized. 
10.  The  financial  officer  is,  in  legal  contemplation,  the  corporation  quoad  the  acts 
he  is  authorized  to  perform.    The  evidence  of  his  authority  is  not  a  power  of  at- 
torney, but  a  duly  certified  copy  of  his  appointment,  showins:  his  official  char- 
acter and  authority.    He  sustains  an  offi^sial  relation  to  the  corporation,  and  in 
this  resx>ect  differs  from  an  agent  acting  under  a  power  of  attorney  who  can  not 
lawfully  receive  payment  of  a  claim  from  a  disbursing  officer. 

The  following  questions  have  been  sabmitted  to  the  First  Comptroller 
for  his  opinion : 

I.  Can  a  valid  power  of  attorney  be  executed  to  receive  payment  of  a 
claim  against  the  United  States  prior  to  '^  the  issuing  of  a  warrant  for 
the  payment  thereof"! 

II.  Can  an  officer,  prior  to  "  the  issuing  of  a  warrant  for  the  pa^menf 
of  his  salary,  execute  a  valid  power  of  attorney  to  receive  payment,  or 
indorse  a  draft  issued  in  payment  of  such  salary?  • 

III.  Where  a  salary  or  claim  for  money  due  from  the  United  States 
is  payable  from  moneys  advanced  to  a  disbursing  officer  for  the  liquida- 
tion of  such  salary  or  claim,  can  a  valid  power  of  attorney  be  executed  to 
receive  payment  thereof,  or  to  indorse  a  check  issued  by  the  disbursing 
officer  for  its  payment! 

Opinion  by  William  Lawrence,  First  Comptroller  : 

The  Revised  Statutes  contain  these  provisions: 

"Sec.  3477.  All  transfers  and  assignments  made  of  anj^  claim  upon 
the  United  St'^a*^    r  of  any  part  or  share  thereof,  or  interest  therein, 
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wh«(ber  ttlisolnfv  ur  conditiunal,  timl  wlintever  may  be  the  consideration 
then^fur,  uiid  all  powers  of  altomyj-,  nnlers,  or  otber  authoritms  for 
receirinff  pagment  of  any  auvh  claim,  or  of  any  part  or  share  thereof,  shall 
Ije  absolutely  mill  aud  void,  aidees  they  are  freely  made  and  executed 
ID  the  presence  of  at  least  two  attesiiug  witnesses,  after  tlie  allowance  of 

3fa  a  clniiu,  the  aacertainmeDt  of  the  amount  dtie,  and  the  issuing  of 
a  warrant  fur  the  payment  thereof.  Such  transfers,  assignments,  and 
powers  of  attorney  must  recite  the  witiTaut  for  payment,  and  mnst  be 
acknuw]cdge<l  by  the  person  nmking  them,  before  nn  oflicer  having  au- 
tbority  to  tnke  acknowledginentti  of  deeda,  and  shall  be  certified  by  the 
officer;  and  it  mnst  api»ear  by  the  cprtifleate  that  the  ottieor,  at  the  time 
of  the  aukuowUHlgment,  rend  and  fally  esplaineiX  the  tmuafer,  assigu- 
ment,  or  warrant  of  attorney  to  tiie  person  acknowletlgiug  the  same." 
<See  Revised  Statutes,  section  1778.) 

"Sec,  3737.  No  contra<:t  or  order,  or  any  interest  tlierein,  ahall  be 
Iratiflferred  by  the  party  to  whom  such  coutract  or  order  is  given  to 
any  other  party,  and  any  such  transfer  shall  cause  the  annulment  of  the 
contract  or  nriler  transferred,  so  far  as  the  United  States  are  concerned. 
All  right*  of  action,  however,  for  any  breach  of  such  contract  by  the  con- 
tracting jkiirties  are  reserved  to  the  United  States."  See  aut  July  17, 
1862,  section  U  (12  Stats.,  59(i). 

"Sec.  lo7(i.  Every  assignment  of  wages  due  to  persons  enlisted  in 
the  naval  service,  and  all  powers  of  attorney  or  otber  authority  to  di-aw, 
r«ceipt  for,  or  transfer  the  same  shall  be  void,  unless  attested  by  the 
commanding  officer  and  paymaster.  The  assignment  of  wages  must 
8[)ecity  the  precise  time  when  they  commence."     (See  Rev.  Stat.,  1US2.) 

"Sec.  1291.  No  assignment  of  pay  by  a  non-commissioned  officer  or 
ptiTflt*,  prev^ious  to  his  discharge,  shall  be  valid." 

The  act  of  May  IT,  1S78,  section  2  (1^0  Stats.,  62),  authorizes  a  coq- 
Iractor  for  earrjing  the  mails  to  sublet  or  transfer  his  contract  with  the 
"cunsent  in  writing  of  the  Postmaster-General." 

The  assignment  of  certain  contracts  with  Indians  with  "the  consent 
of  tlie  Secretary  of  the  Interior  and  the  Commissioner  of  Indian  Affairs" 
is  permitted  and  regalate4  by  the  Revised  Statutes.  (Sections  2103, 
3100.) 

The  act  of  June  16,  1880  (21  Stat.,  287,  sea  2)  recognizes  certain  trans- 
Ters  of  the  right  to  a  refund  of  excess  purchase  money  on  the  sale  of 
*l<iUt)le-minimnm  lands.   ( Allspach's  case,  2  LawTence,  Compt.  Dec.,  258.) 

For  sundry  cases  as  to  the  attsigument  of  claims,  see  Saffonl's  case,  1 
Uwrenee,  Comptroller's  Decisions,  ^^i  United  States  c  Gillis,  05  U. 
8-,  4«7;Erwini'.  United  States,  97  U.S.,  39a;  Spofford  r.  Kirk,  97  U.S., 
*«*;  MoKnight  v.  United  States,  98  U.  S.,  179 ;  Goodmau  r.  Niblack, 
lieu.  S.,  5.W;  NeuchatelCo.  case,16CourtCl,,597j  Buffalo  Bayou  B. 
R-case,  16CimrtCl.,238;  The  Floyd  Acceptances,  7  Wall.,  006;  Trist  u. 
Child,  21  Wall,,  441 ;  Benton's  case,  2  Lawrence,  Compt.  Dec.,  455. 

See  Revised  Statut^-s,  1430,  2100,  24.30,  4535,  4043,  4845;  9  Op.,  188; 
18  Op.,  203. 

The  statute  in  relation  to  the  assignment  of  claims  against  the  United 
Statm  makes  two  declarations : 

I.  It  dectnri's  void  all  asxigninents^unless  made  "  after  the  allowance 
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of  such  a  claim,  the  ascertainment  of  the  amount  due,  and  the  issuing 
of  a  warrant  for  the  payment  thereof." 

2.  It  dechires  void  "all  powers  of  attorney,  orders,  or  other  authori- 
ties for  receivin^c  payment  of  any  such  claim,''  unless  after  such  allow- 
ance, ascertainment  of  amount,  and  issuing  of  a  warrant.  The  questions 
presented  are  to  be  considered  with  reference  to  this  language,  the  pur- 
l)ose  of  the  section,  and  other  statutory  provisions,  and  also  with  reference 
to  common -law  principles. 

I.  As  to  claims  which  are  unliquidated  and  remain  to  be  ascertained 
by  accounting  officers,  it  is  entirely  clear  that  all  transfers  and  assign* 
ments  thereof,  unless  made  after  the  issuing  of  a  warrant  for  the  pay- 
meivt  thereof,  are  declared  to  be  void.  It  is  equally  certain  that  "all 
powers  of  attorney,  orders,  or  other  authorities  for  receiving  iiayuient 
of  any  such  claim"  are  void,  unless  made  after  the  issuing  of  a  warrant 
for  the  payment  thereof.  This  is  the  necessarv  effect  of  the  language 
of  the  statute.  These  i)rinciples  apply  to  claims  which  are  to  be  exam- 
ined by  auditing  officers  (Rev.  Stat.,  236,  277,  260,  313,  248,  305)  on 
which  balance"*  are  to  be  certified  by  a  comptroller  (Rev.  Stat.,  191^ 
260),  for  tlic  payment  of  which  a  warrant  is  to  be  issued  by  the  Seci'etary 
of  the  Treasury  and  countersigned  by  the  First  Comptroller  (Rev.  Stat., 
2-48),  and  when  the  payment  is  to  be  made  by  the  Treasurer,  either  in 
money  dnly  receii)ted  for  on  the  warrant  or  by  his  draft  (Rev.  Stat., 
305,  3503,  364-4.)  The  mode  of  procA>eding  on  such  claims,  in  order  to 
secure  payment,  has  been  stated  with  clearness  and  ability  by  Judge 
Richardson,  in  McKnight's  case,  13  Court  CL,  200.  See,  also,  15  Op.  Att. 
Gen.,  130.  The  Supreme  Court  has,  in  explicit  language,  shown,  ii> 
several  cases,  that  unliquidated  claims  cannot  be  assigned.  The  pro- 
hibition against  powers  of  attorney  is  general,  and  by  no  means  limited  to- 
those  made  for  the  purpose  of  eftecting  or  aiding  an  assignment  of  un- 
liquidated claims. 

II.  If  tbe  expression  in  the  statute,  "any  claims,"  was  intended  to  in- 
clude a  salary,  the  same  rules  are  also  api)licable  to  other  liquidated 
demands,  and,  of  course,  to  those  not  liquidated. 

1.  There  is  high  authority  for  so  holding.  The  Supreme  Court,  in  con- 
struing section  3477  of  the  Revised  Statutes,  has  said  that  its  '•  words 
embrace  every  claim  against  the  United  States,  however  arising,  of 
whatever  nature  it  may  be,  and  wherever  and  whenever  presented." 
(United  States  v.  Gillis,  05  U.  S.,  413.  See  also  5  Op.  85.)  This  lan- 
guage is  repeated  and  reaffirmed  in  Spofford  v.  Kirk,  07  U.  S.,  480;  and 
the  cimrt  apply  the  language  to  "a  transfer  of  a  debt."  A  debt  is  a 
liquidated  demand.  The  Suju'eme  Court,  therefore,  seem  to  hold  that 
the  expression  "any  claim"  includes  li(iuidated  demands,  and  salaries 
are  generally  such  demands.  The  court  fortify  this  view  by  giving 
some  of  the  reasons  for  the  enactment  of  the  statute: 

"We  can  only  infer  from  its  provisions  what  the  frauds  and  mischiefs 
had  been,  or  were  apprehended,  which  led  to  its  enactment. 
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"  (I.)  One,  probably,  was  tbe  possible  presentation  of  a  siuglo  claim 
hy  niui-e  tbau  a  single  claimnnt.  the  origiual  aiitl  bis  assi^ee,  tlius  rais- 
ing tbe  danger  of  paying  the  claim  twice,  or  rendering  necessary  the 
investigation  of  the  validity  of  an  alleged  assignment. 

"  (2.)  Another  and  greater  danger  was  the  possible  combination  of 
interests  and  iutlueuces  in  tbe  prosecution  of  claims  wbich  might  have 
no  real  foundation.  •  •  •  Witbin  our  knowledge  there  bare  been 
claims  against  the  government,  interests  in  which  have  been  assigned 
to  nnmerous  persons,  and  thus  an  tnttuence  in  support  of  the  claims  hni4 
l»e«n  brought  into  being,  wbtcb  would  not  have  existed  had  assignments 
been  impossible." 

"{S.)  Another  pnrx)Ose  may  have  been  to  save  claimants  from  nurea- 
Mjnable  die^-ouDt«  by  purchasers." 

"  (4.)  As  tbe  death  of  a  claimant  operates  as  a  revocation  of  naked 
powei-s,  the  goveniment  might  frequently  be  involve^l  in  double  liabil- 
ity by  paying  an  agent,  when  payment  shonld  only  be  made  to  an  exec- 
utor or  administrator.  If  powers  oLattorney  are  valid,  before  the  issu- 
ing Ufa  warrant,  long  periods  of  time  may  elapse  after  execution  bofore 
payment  under  them.'' 

:;.  Some  of  these  reasons  apply  as  well  to  salaries  as  to  unliquidated 
claims,  especially  that  in  respect  of  the  difiiculty  of  ascertaining  tbe 
validity  of  assignments,  and  hence  the  danger  of  being  required  to  pay 
more  than  once. 

With  all  the  precautions  and  safeguards  thrown  arouud  the  assign- 
ment of  government  bonds,  fi-eqnent  contests  have  arisen  over  the 

•  Tbe  kitcnMon  of  Secretary  Folger  was  reopntlj  called  t«  tlie  tact  that  maaj  vlerks 
la  Uic  department  Iwrrow  money  irom  brokers  »tfrnni  live  to  teu  percent.  iuterMt])«r 
BOntii.  Tbeygire  to  tlie  broker  »ii  order  for  their  pay  to  tbe  um on nt  borrowed,  with 
llie  Iniemel  t'liMtged.  Brokers  will  not  take  n  pmuiiBsory  note  for  the  loatia,  but  ru- 
'lultB  an  onlrr  for  tlieir  pay  from  tlio  iMirrower*,  or,  more  generally,  a  post-dated 
Mcctp'p  "•  for  iiaymtMit  by  a  dixburiiiuK  officer.  Disbursing  clerks  rccoguize  these 
unlrca,  nnd  the  clerkn  eannot  draw  their  niODey  themselves.  It  goes  to  the  broker 
"liohoM*  their  pay  ordur.  During  the  lasi  three  mouths  a  clerk  lu  tbe  Treasury  De- 
tMrtneut  lias  paid  iSS  iuterest  on  the  910U  burrowed.  The  disbursing  clerk  of  his 
biiM»ii  liolds  hb  pay  order,  awl  will  uot  give  him  his  salary  eieept  by  tlto  creditor's 
•wwnt,  and  so  lie  is  compelled  to  pay  about  111  per  month  blooil  uioney  in  order  to 
t*  tblr  to  draw  his  salary  for  the  support  of  himself  and  family.  On  the  papers 
Kiting  ia  dclftil,  with  tlii'  name  of  the  cleric,  the  circiimstancca  just  mentioned,  S«cre- 
t»T  Folger  put  the  folliiwSugindoriKjment:  "It  is  contrary  lopnblic  policy  toaphoM 
'''*  Vtvajiertivc  aiwigumeut  by  an  employ^  of  the  government  of  his  accrning  salary, 
Md  Idiupprove  of  the  practice  stated  in  the  within  papers  to  exist.  I  direct  that  an 
"rtei  he  addressed  to  disbursing  ulsrks  forbidding  them  to  reeeivi-,  hold,  and  act  upon 
urignmcnt  by  clerks  of  salary  yot  to  aecnie." 

In  (•mdiuan  c.  Niblack  (102  U.S.,  »!n)  the  court  said  of  section  ;14TT  of  the  Revised 
B(MiiM:  "lis  xofi'  purpose  was  to  protect  tbe  government,  and  not  the  parties  tn  the 


111  <■  Opinions,  ISS,  Attorney-General  Black  shows  iu  vigorous  and  forcible  language 
•'"initposi'  of  thf  statute,  and  inter  alia  says;  "  In  some  iustances  transfers  and  powers 
'''Mloniey  wi're  given  by  parties  in  utter  ignoriinee  of  their  rights.  Th«  tr&ud  npon 
difB  wax  also  a  IVaiid  nimu  the  Treasury,  for  tin-  money  in  such  cases  was  paid  1o 
pMtii*  aot  Jusllv  entitled  to  It." 
il.  Kx.  219 2 
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validity  of  assignments,  and  the  Treasury  has,  in  fact,  been  compelled 
sometimes  to  pay  the  same  bond  twice.  (Putnam^s  case,  1  Lawrence, 
Gomx)troller'8  Decisions,  208;  Klink's  case,  7<2.,  242;  5  Op.  85.) 

Cn  grounds  of  public  policy,  and  for  the  convenience  of  accounting 
officers,  assignments  of  claims  should  not  be  recognized. 

At  common  law  an  ordinary  claim  is  not  negotiable  nor  indeed  assign- 
able.   Thus,  in  United  States  v,  !lftobeson,  9  Peters,  241  [325],  it  is  said: 

^^  There  is  no  law  of  Congress  which  authorizes  the  assignment  of 
claims  on  the  United  States;  and  it  is  presumed  that  if  such  assignment 
is  sanctioned  by  the  Treasury  Department,  it  is  only  viewed  as  an  author- 
ity to  receive  the  money,  and  not  as  vesting  in  the  assignee  a  legal  right." 
(1  Parson's  Cont.,  6  ed.,  223;  Cowdrey  v.  Yandenburg,  101  IT.  S.,  572; 
Police  Jury  v.  Britton,  15  Wall.,  566;  Neufchatel  Co.  case,  16  Court  CI., 
598;  Coke,  Litt.,  214  a;  Daniel  on  Negotiable  Instruments,  sec.  1.) 

At  most,  such  assignment  could  only  pass  an  equitable  interest,  and 
it  would  be  extremely  difficult  for  account  mg  officers  to  exercise  the 
equity  jurisdiction  necessary  to  determine  the  rights  between  assignors 
and  assignees. 

It  will  be  admitted  as  a  well-known  canon  of  public  policy  that  no 
person  can,  w^ithout  the  express  or  implied  assent  of  the  government^ 
establish  between  himself  and  it  the  relation  of  debtor  and  creditor ; 
and  another  well-known  canon  is,  that  when  a  contract  is  entered  into 
between  the  government  and  a  person  the  contractor  cannot  escape 
liability  under  his  contract  by  assigning  it  to  a  third  party,  for  the  gov- 
ernment is  not  bound  to  accept  the  service  of  such  third  party.  With 
these  canons  as  our  guides,  there  can  be  no  difficulty  in  respect  of  any 
case  of  assignment  of  claims.  The  accounting  officers  will  say  to  the 
assignee: 

You  assert  that  you  are  a  creditor  of  the  government,  because  of  an 
assignment  to  you  of  a  demand  against  it.  It  is  a  canon  of  public 
l>olicy  that  no  man  can  by  such  means  become  a  creditor  of  the  govern- 
ment. Congress  alone  can  make  an  exception  to  this  canon.  Has  Con- 
gress done  so,  and,  if  so,  where  is  the  statute;  or  where  the  recognition 
by  Congress  of  a  practice  in  the  executive  departments  which  may  be 
regarded  in  this  (jase  as  a  waiver  of  the  canon  T 

In  the  Floyd  Acceptances,  7  Wallace,  681,  the  Supreme  Court  said, 
"As  there  can  be  no  lawful  occasion  for  any  department  of  the  govern- 
ment, or  for  any  of  its  officers  or  agents,  to  accept  drafts  drawn  on  them 
under  any  statute  or  other  law  now  known  to  us,  such  acceptances  can- 
not bind  the  government."  It  is  said,  however,  that  "  when  an  officer 
or  agent  of  the  government  at  a  distance  is  entitled  to  money  here,  the 
person  holding  the  fund  may  pay  his  drafts."  This  does  not  relate  to 
money  due  for  salaries.  The  statute  against  assignments  was  not  under 
consideration.  When  a  disbursing  officer  or  agent  at  a  distance,  having 
money  to  his  credit  with  the  Treasurer  or  an  assistant  treasurer  (Rev. 
Stats.,  3620),  requires  funds,  an  advance  of  money  may  be  made  on  his 
draft.     (Rev.  Stat.,  300,  306, 1563,  3646,  3647,  3648,  4056.     See  act  June 
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23,  1S74,  18  8laf.,  216;  act  February  27, 1877, 19  Stat.,  249;  15  Op.,  2S8, 
303.) 

3.  The  word  "cliiiai"  iu  6«ctioii  3477  was  deaigned  to  apply  to  tvery 
moopy  dt^inand.  It  is  taken  from  the  act  of  February  2G,  1853  (10  Stat., 
171),  which  declurea  (sec.  7)  that  "the  provisions  of  this  act^hall  apply 
aud.(!Stend  to  all  dating  against  the  Uuited  States,  whether  allowed  by 
special  acts  of  Cougress  or  arising  under  general  laws  or  treaties,  or  in 
any  other  luaoacr  whatever."  Urouder  language  could  not  be  used. 
A  "Special  act  of  OongresB"  which  specifically  directs  the  payment  of 
nJLrtiliium  to  a  person  namer/ creates  a  definite  right  as  curtail!  in  amount 
as  any  salary  can  be.  yet  smih  claim  is  not  assignable,  [o  Op.  85.)  A 
salary  may  be  dependent  on  the  construction  of  a  statute  for  its  aiiwiini, 
its  time  of  payment,  and  the  riyht  to  receive  it,  (Rev.  Stat.,  1763,  1764, 
17C5;  Graham's  case,  1  Uouit  Cls.,  380;  Sniitli'a  case,  2  Id.,  206;  Maho- 
ney's  cJise,  3  Iti.,  152;  Reynolds'  case,  Id.,  197;  Allstaedt's  Ciise,  Id., 
2^4;  Moore's  c^e,  4  Id.,  139;  Otterbourg's  case,  5  /(/.,  430;  Barger'a 
case,  6  Id.,  35;  Patton's  case,  7  Id.,  302;  Ware's  case.  Id.,  5C5;  Sleigh's 
case,  0  Id.,  3ti9;  Beinhnrd's  case,  10  Id.,  282;  Benjamin's  case,  Id,, 
474;  United  States  r.  Morse,  3  Story,  87;  MaJioney's  case,  10  Wall., 
C2;  Stansbury's  case,  8  Wall.,  ^13.)  Numerous  other  eases  might  be 
cited.  They  show  that  in  mauy  cases  the  assignment  of  a  salary  is  open 
to  the  objection  that  thereby  an  "iuflueiice"  could  thus  be  brought  in 
support  of  it  "which  would  not  have  e.visfed  had  assignment  been  im- 
IJOasible."     (Spoflbrd  r.  Kirk,  97  L'.  S.,  490.) 

Again,  the  act  of  February  2fi,  1853  (10  Stat.,  170;  Rev.  Stat.,  5493), 
makes  it  a  penal  offense  for  an  officer  of  the  United  States  to  act  as 
agent  or  attorney  for  prosecuting  "any  claim  against  the  United  States 
•  •  •  ".  It  can  scarcely  lie  supposed  that  the  prosecution  liy  an  officer, 
as  attorney  or  agent  for  another  otiicer,  of  a  cliiim  for  a  salary  is  not 
within  this  act.  (See  act  July  29,  1846,  9  Stat.,  41.)  And  it  may  be 
observed  that  section  3477  of  the  Revised  Sttttntc-i  was  compiled  from 
Hectiou  1  of  the  act  of  February  26, 1853,  and  that  the  latter  act  was  an 
eulargement  of  the  proliibitions  of  the  act  of  July  29,  1846,  The  latter 
act  referred  only  to  claims  allowed  by  Congress,  the  former  to  "any 
claitn  upon  the  United  States,"  hence  it  covered  all  such  claims. 

4.  The  word  "  claim,"  ex  vi  termini,  includes  a  demand  for  the  salary 
of  an  officer  and  all  liquidated  demands  as  well  as  others  not  liquidated. 
It  is  Ihe  most  comprehensive  word  which  can  be  osed  to  include  every 
jmssihle  demand  for  money.  It  is  generic  in  character,  embracing,  as 
species,  nnliqnidated  demands,  wages,  pay,  compensation,  salaries,  el  id 
omne  genus. 

Wehster  thus  delines  the  word  "claim'': 

(1.)  A  demand  of  a  right  or  supposed  right;  a  calling  on  another  for 
somelhiug  due  or  supposed  to  be  due. 

-'Diilli  Lt:  lay  cluiiu  \m  tlijue  iuLerilauuet"— SAiiil-. 
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[^^  Nothing  in  this  Constitution  shall  be  so  constraed  as  to  pr^udioe 
any  claimjs  of  the  United  States,  or  of  any  particalar  State^  to  land. 
Const.,  art.  4,  sec.  3,  cl.  2.J 

(2.)  A  right  to  claim  or  demand;  a  title  to  any  debt,  privilege,  or 
other  thing  in  possession  of  another. 

"A  bar  to  all  claims  upon  land." — Hallam. 

"  No  person  held  to  service  or  labour  in  one  State,  under  the  laws 
thereof,  escaping  into  another,  shall,  in  consequence  of  any  law  or  regu- 
lation therein,  l^  discharged  from  such  service  or  labour,  but  shall  be 
delivered  uj)  on  claim  of  the  party  to  whom  such  service  or  labour  may 
be  due.''  (Const.,  art.  4.  sec.  2,  cl.  3.)  The  Supreme  Court  said  of  this 
word  in  this  clause,  ^^n  clainiy  in  a  just  juridical  sense,  is  a.  demand  of 
some  matter  as  of  right  made  by  one  pereon  upon  another  to  do  or  to 
forbear  to  do  some  act  or  thing  as  a  matter  of  duty.''  (Prigg  r.  Penn- 
sylvania, 16  Pet.,  541.)  A  claim  is  a  challenge  by  a  man  of  the  property 
or  ownership  of  a  thing  which  he  has  not  in  possession,  but  which  is 
wrongfully  detained  from  him.  (Stowell  r.  Zouch,  Plowden,  359;  Cuni- 
mings  r.  Lynn,  1  Dall.,  Pa.,  444;  Willing  r.  Peters,  12  Serg.  &  Eawle, 
170.)] 

(3.)  The  thing  claimed  or  demanded ;  that  to  which'  any  one  has  a 
right;  as,  a  settler's  claim.     fCJnited  States  and  Australia.] 

f 

Here  it  is  shown  that  the  word  claim  covers  every  demand,  of  every 
conceivable  character,  for  money  or  i)roperty.  But  Webster  has  not 
expressed  the  whole  broad  meaning  of  the  word.  It  applies  to  the  as- 
sertion by  a  party  of  a  (1)  legal  or  (2)  moral  principle,  or  (3)  allegation 
of  fact.    Many  examples  might  be  given  of  this  use  of  the  word : 

Waite,  Ch.  J.:  "Lien  under  which  the  complainant  claims.^  (Wilson 
r.  Gaines,  103  U.  S.,  421.) 

Woods,  J.:  "The  plaintifl'  ♦  ♦  ♦  claims  that  the  plan  •  •  * 
was  against  the  law  and  public  policv."  (Spring  Co.  v.  Knowlton,  103 
U.  S.,  56.) 

Bradley,  J. :  "  It  was  claimed  •  ♦  ♦  that  the  boundary  had  never 
been  located."  (Land  Co.  v.  Saunders,  103  U.  S.,  320.  See  Ward  v,  Todd, 
103  U.  S.,  330,  Waite  Ch.  J.) 

Kichardson,  in  his  dictionary,  saysof  the  word  ''claim":  "Ourx)resent 
usage.  Skinner  thinks,  is,  with  a  slightly  varied  signification,  from  the 
Latin  clamare^  i.  e.,  to  demand  a  right  by  calling  loudly  for  it."  And  ex. 
amples  are  cited  to  show  that  it  applies  to  a  demand  for  heritages  (R. 
Brunne,  49;  Gower,  Con.  A.,  b.  ii);  for  political  i)ower  as  a  claim  to  the 
crown  (Sir  T.  More's  Works,  36);  for  distinction,  as: 

*'Noue  sure  will  claim  in  hell  i»recf'deiiee." — (Milton's  Paradise  Lost,  b.  ii.) 

For  personal  property ;  for  protection  from  danger ;  for  authority,  as  : 
"The  pretensions  of  ccmtending  parties  laid  before  the  Pope"  for  con- 
finnation ;  aud  other  examples  ruuniug  back  to  early  stages  in  the  forma  - 
tion  of  our  present  composite  language,  showing  that  it  has  been,  and 
is,  the  most  comprehensive  word  that  can  be  used  in  the  assertion  of 
demands  of  all  kinds. 
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Attomej-Gt'iieral  Black,  refBrriiiK  to  this  provision,  saitl : 

-'It  wiiiilil  be  difficult  to  conceive  liow  tbi»  section  could  liave  been  made 
more  comin-eliensive.  It  ijiclades  all  transfers  and  assigniueuts  of  any 
claim  upon  the  United  States  ur  any  part  thereof,  and  '  all  iwwers  of  at- 
torney, orders,  or  otber  autliorities  for  receiving  payment  of  any  Bueb 
dnim  or  any  part  or  share  tbexenf.'  In  the  elementary  books  there  is 
said  to  be  an  exception  to  the  rnle  requiring  a  strict  coustructioD  of 
]>enal  statutes  in  favor  of  statntesagainst  frauds.  These  latter  are  always 
liberally  and  beneficially  ex|»)unded.  The  fullest  effect  is  given  to  their 
jiFovifiionfl  intended  to  suppress  the  mischief,  lint  it  hardly  rettuires 
the  authority  of  this  principle  to  compel  us  to  admit  that  the  word  'all' 
in  the  statute  means  nI2,  and  does  not  mean  8»»ie.  ■  •  •  The  former 
act  was  conlined  to  claims  specifically  allowed  hy  a  resolution  or  act  of 
t.'ongress.  ■  •  •  Tlie  act  of  1853  applies  to  all  claims  whatever."  (!) 
Op,,  190  and  102.) 

Again  it  has  been  said:  ''It  isdiSicult  to  conceive  that  language  mote 
general  eunld  be  nsed  in  refereuce  to  claims  agaibst  the  United  States, 
and  its  obvious  intent  is  to  enalile  the  United  Htatc^  to  deal  solely  with 
the  persons  with  whom  it  contracts    •     •     *."     (IG  Op.,  202.} 

The  snggestion  that  the  wonls  "any  claim"  mean  only  some  claims, 
finds  no  rational  support  in  any  true  interpretation  of  the  words.  By 
what  rule  will  it  he  said  they  shall  only  Include  disputed  claims,  or  un- 
liqttiilattd  claim*  f  By  what  authority  are  the  qualifying  adjectives — 
f/ijtp»(e<j,unliqaidated— prefixed  1  If  Congress  intended  such  qualifica- 
tion to  exist,  why  were  not  the  projier  words  to  indicate  it  inserted  in 
thestnttttel  Many  unliquidated  claims  are  undisputed,  and  many  dis- 
pnted  claims  are  liquidated.  If  we  begin  to  make  limitations  or  quoli- 
flcatious,  we  are  without  any  fixed  rule — we  are  adrift  without  compass 
or  rudder. 

This  investigation  of  the  use  of  the  word  claim  is  only  important  as 
ifliowing  that  it  is  the  most  comprehensive  one  that  couhl  be  used,  and 
is  not  limited  to  aporlion  or  chiss  only  of  money  demands.  In  legisla. 
tive,  executive,  and  judicial  administration  the  woixl  claim  has  gener- 
ally been  used  in  its  comprehensive  sense.  Under  a  resolution  of  the 
House  of  Representatives  of  April  11, 18;t6,  a,  volume  was  compiled  and 
printed  in  1*{H,  with  the  comprehensive  label,  "  Remlutionary  ClaumP 
ItKhows  that  the  "(Jommitteeou  Revolutionary  Claims^  uniformly  t<H>k 
cugnistance  of  demands  for  the  jiayraent  of  official  salaries,  thus  regard- 
ing them  as  claims.  (See  American  State  Papers,  t'laims.)  And  in 
Congress  the  Committee  of  Claimx  in  either  House  is  the  only  one  Jiav- 
iiig  jurisdiction  in  such  cases. 

Tbe  Court  of  Claims  has  jurisdiction  of — 

'■All  claims  founded  upon  any  law  of  Congress,  •  •  •  or  upon 
any  contract,  expresseil  or  inijdied,  with  the  (iovernment  of  the  United 
States.-'     (Rev.  Stat.,  10r.».) 

This  lias  always  been  held  to  give  the  court  Jurisdiction  of  actions  to 
recover  mitiries  due  olScers  of  the  United  State.s;  and,  hence,  a  salary 
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M  n  rhiim.  {{\vi\\u\n\*H  ciwe,  1  Court  CU.,  380 ;  Moore's  case,  4  W.,  141; 
Talloirh  rams  7  A/.,  371;  Clyde's  case,  13  Wall.,  3S ;  7  Court  CI.,  262; 
Twnil.v  per  eent.  eases,  20  Wall.  179;  same,  0  Court  CI.,  104 ;  Collins' 
I'.am*,  IT)  (-ourt  (-1.,  22;  Briggs' case, /<?.,  48 ;  French's  case,  16. Court  01.. 
llti.)  A  Hahry  is  u  claim  which  has  been  said  to  arise  on  contra4^  (Pat- 
(oii'm  eano,  7  Court  CI.,  362),  and  then  again  in  a  special  ease  on  statute 
( ^loor4^'H  eaHO,  4  (^urt  CI.  141 ;  Conner  r.  Mayor  of  New  York,  5  N.  T. 
( I  Seld,),  HTi ;  Phillips  r.  Mayor  of  IsTew  York,  1  Hilt,  483 ;  People  r.Bur- 
rowM,  L*7  liarl).80.)  The  statute  authorizing  the  head  of  a  department 
lo  refer  »'  any  rl/itm"  to  the  Court  of  Claims  undoubtedly  includes  de- 
luundM  fdU'  salaries.  (Twenty  per  cent,  cases,  9  Court  CI.,  302;  S.  C. 
•JO  Wall,  179;  Lippitt's ca«e,  14  Court  CI.  148.) 

Tlu^  a4*t  of  May  9,  1866  (14  Stat.  44),  gives  the  Court  of  Claims  juris- 
diefioii  of  **the  claim  of  any  ♦  ♦  •  disbursing  officer  •  •  • 
Uiv  relief  IVoni  responsibility  on  account  of  losses"  of  funds  in  certain 
(•aH«*H.  I  lero  the  word  claim  is  used  in  a  broader  sense — that  of  a  demand 
lor  iiHUM\v.  (Clark's  case,  11  Court  CI.,  702  ;  S.  C,  96  IT.  S.,  37  ;  Hobbs' 
i'.\\Hi\  17  (>ourt  CI.    See  Alire's  case,  7  Court  C.  L.,  28.) 

The  word  *'c/aiww'' in  the  Revised  Statutes  generally  includes  **«o^ 
iirh'nr  (Sections  190,  1342,  art.  (K);  1624,  art.  14;  1762,  1782,  2032. 
LMKiO,  :Um,  5438,  5454,  5498.) 

The  iwX  of  June  14, 1878  (20  Stat.,  sec.  4,  p.  130),  provides  that  *^  It  shall 
he  IIh*!  duty  of  the  several  accounting  officers  of  the  Treasury  to  con- 
tlniK)  lo  receive,  examine,  and  consider  the  justice  and  validity  of  all 
rUiiiHH  under  appro])riations  the  balances  of  which  have  been  exhausted 
or  carried  to  the  surplus  fund."  And  it  requires  those  allowed  to  be 
ri*portiMl  to  the  Speaker  of  the  House  of  liepresentatives  for  consider- 
ation. 

The  nsagc^  has  always  been  to  consider  salaries  as  included  in  the 
♦^rluiniN"  mentioned  in  this  act.  (See  House  Ex.  Doc.  No.  26,  first 
NeNHJoii,  Forty-seventh  Congress,  2,  4,  iS:c.,  and  i)rior  documents.)     The 

act  <»f  March  3,  1H75  (18  Stat.,  481),  provides  that— 

"  When  any  final  judgment  recovered  against  the  United  States  or 
oMn^r  rUnm  duly  allowed  by  legal  authority,  shall  l>e  presente<l  to  the 
Hee.retary  of  the  Treasury  for  i)ayment,  and  the  plaintiff  or  claimant 
therein  shall  be  indebted  to  the  United  States  in  any  manner,  ♦  •  * 
it  shall  b«5  the  duty  of  the  Secretary  to  withhold  payment  of  an  amount 
•     •     •    equal  to  the  debt  thus  due  to  the  United  States.'' 

Under  this  statute,  as  under  the  act  of  January  25,  1828  (4  Stat., 
246),  and  the  act  of  May  20,  1836  (5  Stat.,  31),  carried  into  section  1766 
of  the  Revised  Statutes,  salaries  due  offi(?ers  have  always  been  set  off 
against  any  claim  found  due  from  the  ofticer  so  entitled  to  salary. 

The  act  of  July  17, 1862  (12  Stat.,  610;  Kev.  Stat.,  3478),  requiring 
"any  i>erson  prosecuting  claims,  either  as  attorney  or  on  his  own  ac- 
4*ount,  before  any  of  the  departments,"  to  take  the  oath  of  allegiance* 
has  uniformly  been  held  to  include  the  prosecution  of  demands  for  sal- 
aries.   The  joint  resolution  of  March  2,  1867  (14  Stat.,  571 ;  Rev.  Stat., 
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y-lSO),  making  it  'Minlawi'iil  for  auy  oflicer  to  pay  any  account,  claim, 
or  demand"  which  existed  prior  to  April  13,  ISOl,  except  in  favor  of 
persOHK  opposed  to  the  rebelliou,  has  nnifornily  been  hehl  to  include 
talariex.  • 

The  juristlit'tion  of  iiecountiug  ollicers  is  defined  by  using  the  ex- 
pression, "all  claims  and  detnands."     (Rev.  Stat,,  230, 1762.) 

This  broad  construction  of  the  word  claim  has  been  adoptetl  in  "claims 
commissions  "  under  treaties  between  this  and  other  nations.  It  was  said 
in  afi/uuient,  in  Prigg  v.  Peuusylvaoia  (1(5  Peters,  .j75},  that  "cteim  sup- 
poses debate,  litigation,  the  decision  of  n  right."  It  was  at  one  time 
held  by  the  First  Comptroller  that  the  word  claim  in  the  statute  only 
included  "demands  that  are  disputed  or  uncertain  in  their  nature."  (1 
Lawrence,  Comptroller's  Decisions,  294.)  But  there  are  objections  to 
this  which  constitute  an  afkUtioual  reason  for  construing  the  word  in  a 
comprehensive  sense. 

/>.  The  word  is  general  in  its  definition,  comprehending  money  demands, 
both  certain  and  uncertain.  It  is  well  settled  that  a  ffeneral  word  is  to 
be  construed  in  a  general  and  com^rphetigivc  sense,  unless  limited  by  the 
context,  or  evident  purpose  of  Congress.  Qeneralin  verba  aunt  generaliter 
intelligenda.  (Broom,  Leg,  Max.,  G47.)  There  is  no  iudicatioQ  of  a  pur- 
pose to  limit  the  general  sense  of  the  word.  If  Congress  had  so  intended 
the  word  would  ha^'e  been  qualified  by  some  adjecti\'e,  as  "  liquidated," 
"certain  in  amount,"  &c.  The  distinction  suggested  between  salaries 
and  other  claims  is  impracticable  of  execution;  salaries  are  frequently 
dependent  on  construction  as  to  the  right  thereto,  the  person  entitled, 
and  the  amount  thereof.  When  the  word  claim  is  used  in  a  statute  and 
it  is  not  in  some  way  (pialified,  it  has  uniformly  been  interpreted  in  its 
largest  sense. 

6.  If  Congress  had  intende<l  that  assignment  of  claims  and  salaries 
abonld  be  recogni/.ed,  it  is  I'easonable  to  suppose  that  the  mode  of  as- 
signing would  have  iKJcn  regulated  by  law  for  tlies«>,  as  well  as  for  gov- 
emmeiit  bonds.  (See  "Loan  Acts,"  and  "Regulations"  as  to  bonds,  1 
Lawrence,  Comptroller's  Decisions,  Appendix,  cli.  xiii.) 

In  the  absence  of  such  provision,  assignments  might  be  presented 
without  attestation  by  witnesses  or  authentication  by  ofttcial  acknowledg- 
meat,  andsuccessive  assignments  mightbe  made  iiivotviug  controversies  , 
arisiug  from  allegations  of  fraud,  failure  of  consideration,  and  forgery, 
and  requiring  the  accounting  officers  to  accept  in  many  eases  ex  parte 
evidence  drawn  from  an  ai'ea  of  country  so  immense  as  to  render  cer- 
taiotj)'  of  results  doubtful,  if  not  in  many  cases  impossible.  (Rer.  Stat., 
184,)  This  i-iew  seem.s  to  be  supported  also  by  the  statute  regulating 
the  isaue  of  duplicate  drafts  and  checks.  (Rev.  Stat.,  300. 3(M),  .HO",  308, 
3645,  364fi,  3IU7,  404(1,  4765.) 

7.  Section  3477  of  the  Revised  Statutes  is  taken  from  the  act  of  July 
29,  lS4fi  (J)  Stat.,  41),  entitled  "An  act  in  relation  to  the  payment  of 
claims,'"  and  fn>m  the  act  of  February  20,  1853  (10  Stat..  170),  entitled 
"An  act  to  prevent  frauds  upou  the  Treasury  of  the  Uu\t«il  SlaXe&r 


I 


24  First  Comptroller's  Office^  Treasury  Department. 

Thin  latter  act  contains  sundry  penal  provisions  against  the  prosecn- 
tiou  of  claims  by  officers  and  members  of  Congress,  against  the  larceny 
or  deMtruction  of  papers  and  records,  and  against  bribery.    It  precedes 
lUitH^  by  tJie  provision  against  assignments  and  in  relation  to  powers 
of  attorney.    It  has  been  suggested  that  the  puri>os0  of  this  act,  as  iu- 
diluted  by  its  title,  is  '*  to  prevent  frauds  upon  the  Treasury,"  and  that  as 
a  salary  is  a  fixed  sum,  neither  the  assignment  thereof  nor  the  execu- 
tion of  a  i)ower  of  attorney  can  operate  as  a  fraud  on  the  Treasury-,  and 
HO  is  not  within  the  prohibition  of  the  statute.    This  assumes  that  the 
whole  purpose  of  the  act  is  indicated  in  it^s  title.    It  is  well  settled  iu 
Kngland  that  "  where  the  meaning  of  the  body  of  the  act  is  doubtful,  the 
title  may  be  relied  on  as  an  assistance  in  arriving  at  a  conclusion,"  and 
in  this  country  the  rule  is  that  '^though  the  title  cannot  control  the 
plain  intent  of  the  statute,  where  the  words  are  doubtful  it  may  be  re- 
sorted to  to  remove  ambiguities."  (Sedgwick ,  Stat,  and  Const.  L.,  2d  ed., 
:\9 ;  7  Op.,  303.)    But  in  practice  the  title  rarely  ever  expresses  all  the  pur- 
poses of  a  statute;  and  the  policy  of  the  enactment  now  in  question  may 
well  be  considered  as  affixing  to  it  as  among  its  purposes  the  protection 
of  the  holders  of  salaries  against  ruinous  discount  in  the  sale  thereof, 
and  the  convenience  of  accounting  officers  in  not  being  required  to  pass 
upon  the  sufficiency  of  assignments  and  powers  of  attorney.    If  a  salary 
may  be  assigned  in  w^hole,  it  may  be  in  parts,  and  if  a  power  of  attor- 
ney may  be  executed  to  collect  the  whole,  there  may  be  sundrj^  powers 
to  collect  in  parts,  thus  producing  great  inconvenience. 

If  powers  may  be  given  they  may  be  revoked,  and  the  validity  of  i*ev- 
ocations  and  of  substituted  i)owers  must  be  considered.  All  such  as- 
signments and  powers  of  attorney  may  he  used  to  defraud  the  Treasury. 
The  danger  of  their  forgery,  the  danger  arising  from  payment  after  the 
death  of  the  claimant,  the  difficulty  of  identifying  the  parties,  and  the 
<langer  of  payment  to  the  wrong  person,  the  danger  arising  from  revo- 
cations of  powers,  and  other  daagers,  all  show  that  such  powers  and 
assignments  cannot  be  recognized  without  thereby  entailing  frauds  upon 
the  Treasury. 

It  follows  by  force  of  the  language  and  purposes  of  the  statute,  the 
reasons  stated,  and  authorities  cited,  that  as  to  salaries  and  other  liciui- 
•  dated  demands,  as  well  as  those  unliquidated  which  are  to  be  audited 
and  "allowed,"  and  as  to  which  balances  are  to  be  certified  by  a  comp- 
troller in  favor  of  the  officer  or  other  claimant,  (1)  no  assignment  of  such 
claim  can  generally  be  made,  and  (2)  that  no  valid  i>ower  of  attorney 
"  for  receiving  payment  of  any  such  claim  or  of  any  part  or  share  thei'eof " 
can  be  executed  until  "after  the  issuing  of  a  warrant  for  the  payment 
thereof."* 


*  The  statute  makes  void  powern  of  attorney  "'for  receiviug  ]>ayment  of  auy  such 
claim,  or  any  part  or  share  thereof,"  unless  executed  after  the  **  issuing  of  a  [Treaa- 
ury]  warrant  (Kev.  Stat.,  248,  2*59,  305)  for  the  payment  thereof.''  When  a  warrant  is 
presented  to  the  Treasurer  of  the  United  States  he  may  ]»ay  it  iw  money  (Rev.  Stat.» 


Collecting,  ilx.,  under  Powers  of  Attorney — CtaimsAssigiiment  Ca»c.    25 

To  tbia  ^neral  rule  there  may  be  exceptioita : 

1.  Ministers  and  cousuls  abroad  are  nutliorized  by  regiiUUons  \a  col- 
lect their  salaries  by  bills  of  exchauge  drawn  on  the  Secretary  of  8Ut« 
or  of  theTreasnry.  (Moyer's  Case,  1  Lawrence,  Comptroller's  Decisions, 
118;  McKnight's  Case,  VA  Court  CI.,  305.)" 

305),  in  whicheveatUeiarequireilW"  take  receipt  Tor  all  uiouuy  paid  by  Mm  •  •  - 
inilorBed  npon  tim  watratit"  (Ruv.  Stiit.,  305),  or  he  uiny  pai'  by  liis  draft  upou  tbe 
Treoanrer,  an  aaaistaut  treasurer  or  depository  (Rev.  Stut.,  35911,  306,  307,  30H).  It 
ia  clear  that  tbo  Ntatule  makea  void  powers  of  nttorney /or  vnx'xning  mones  and  execiil- 
iug  a-  receipt  ud  tlie  varruut,  unless  execnted  after  tlio  JBnaiag  of  the  vriirraiit. 

TLeHtatut«»acii]8  to  make  void  a  power  of  attorney  taiiidonea  dci^Jifsiichpouerbe 
eiecated  bufure  Lbo  issuing  of  a  warrsut,  because  tbis  in  a  moans  ''fur  receiving 
niooey"  within  (lie  statute.  But  this  i^uestion  is  net  at  real  by  the  Treasury  Dtipart- 
uieiit  Rrgiilotionsf,  which  are  authorised  (Rev.  Stat.,  161,  SOS,  3U),  and  require  such 
[inwera  to  ■'  slato  the  number,  date,  and  amouul  of  Ibu  irnft,"  wbii'U  can  bo  done  not 
after  the  issniug  of  the  imrrant  only,  but  after  the  issuing  of  the  draft.  Therrguln- 
tioD  is  as  follows  : 

Du-Auri^Nn  UT  "Ti.KABirRv  OF  THK  United  Statks, 

"Treasurj'  drafts  aud  jiost-olitce  warrants  must  nnt  be  paid  until  the  indorsouieDts 
conform  to  the  following  regulations: 

"G.  Powers  of  attorney  for  the  indoi'senient  of  drafts  in  payment  of  claims  must 
state  the  unniber,  date,  and  amount  of  dra^,  aud  number  and  kind  of  warrant,  and  be 
tlat«d  siibsefinnDtly  to  the  date  of  the  drafts;  must  be  witnessed  by  two  persons,  and 
roust  be  ackuon  tedged  by  the  eonstitueuC  before  the  Treasurer  of  the  United  Stales  or 
anauistant  treasarer,  a  judge  or  clerk  of  adistrict  court  of  the  Uuitod  States,  acoilector 
uf  cuatomK,  a  notary  public  under  hlsseal,  or  a  Justice  of  the  peace  in  those  States  only 
in  .which  such  justice  has  anthority  tu  take  ackuowledgemonta  of  deeds,  or  commis- 
sioner of  deeds;  if  before  either  uf  the  two  latter,  the  certificate  and  seal  of  the  county 
clerk  as  to  the  official  chamcter  and  signature  of  the  justice  or  coromissioner  is  re- 
i|Qiretl.     If  pxecutud  in  a  foreign  i-ouiitrj',  the  acknowledgment  must  be  mode  before  a 


,  public,  with  hiu  seal  attoehtKl,  or  a  t.'nited  States  cououlor  minister.  The  otfioe 
takiUE  the  acknowledgment  iiiunt  certify  that  the  letter  of  attorney  was  read  and  fully 
*9x]>laTned  to  the  constituent  at  the  time  of  acknowledgment,  and  that  said  c^msiltu- 
tent  is  perennally  welt  known  to  him  to  be  the  identical  person  named  in  and  who 
MibMtiued  his  name  t<i  said  power  of  attorney.  (See  Revised  Statutes,  sees.  177H  and 
3477.) 


.Apprnv 

cd,  April  6,_l*il; 

Conlplrolhr. 

■.Wn,u.. 

1  \ViNI...>r, 
.•kcretarg  of  the  Ti 

'Section  14  of  the  act  approved  Anguit  16,  lri56,  rvorgauizing  the  iliploniatic  and 
ronaulKr  iervice  (sec.  175ti,  Rev.  Stat.)  enacts  that  "The  President  is  aulhorir«d 
to  jncBoribe  sncti  regulations,  and  make  and  issue  such  orders  and  instructions,  not 
inconsistent  with  the  Constilntion  or  any  law  of  the  L'nited  States,  in  relation  to  the 
duties  of  all  diplomatic  and  consular  otlicers,  the  Irausoctinn  of  their  business,  the 
TMtdering  of  ar-coinils  anil  returns,  the  piiymuiit  of  compenHatiou,  the  safe  keeping  of 
tlM  atchivea  and  public  |iro]ierly  in  the  hands  of  all  such  otticers,  the  communication 
of  Infonnfttion,  and  the  pmourement  and  trausmissinu  of  the  products  uf  the  arts, 
•ri«DC«s,  iiioniifiu-turas,  agriculture,  aud  commerce,  from  time  to  time,  as  he  may  think 
to  the  public  interest.     It  shall  be  the  duty  of  all  such  oflicera  liO  conform 
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The  practice  which  tolerates  this  is  ^'  more  honored  in  the  breach  than 
in  the  observance." 

2.  Assignments  by  operation  of  law,  as  bj  will,  by  administratioD, 
marriage,  bankrupt  and  insolvency  assignments,  are  not  within  the  stat- 
ute.   (Erwin  v.  United  States,  97  TJ.  S.,  397;  Goodman  v.  Niblack,  102 

to  siKrh  regulations,  orders,  aud  iostnictions."    (See  Tlie  Floyd  Acceptances,  7  Wallace, 
680.) 

Under  the  power  thus  conferred,  the  President  has  prescribed  regulations  for  diplo- 
matic and  consular  officers,  as  to  the  manner  of  rendering  their  accounts  and  leceiTing 
their  salaries.  The  regulations  fl^oveming  diplomatic  officers  as  given  in  **  Personal 
Instructions  to  the  Diplomatic  Agents  of  the  United  States  in  Foreign  Coantries''  are 
stated  in  sections  35,  36,  and  37  of  said  instructions.  They  direct  certain  designated 
officers  to  draw  on  the  United  States  bankers  at  London,  and  others  to  draw  on  the 
Secretary  of  State,  for  salary  and  contingent  expenses.  (Sec.  35.) 
Section  «^  limits  the  amounts  for  which  they  may  draw. 

Section  37  prescribes  the  manner  in  which  drafts  shall  be  drawn,  and  the  voucher 
necessary  to  obtain  the  loas  incurred  by  the  sale  of  the  draft. 
The  '^Consular  Regulations,''  prescribed  by  the  President,  direct: 
1.  That  accounts  of  consular  officers  shall  be  rendered  quarterly.    (Sec.  499.) 
H,  That  their  several  accounts  shall  be  rendered  separately.    (Sec.  497.) 

3.  That  accounts  rendered  and  drafts  drawn  on  the  government  shall  be  in  United 

States  money.    (Sees.  503,  521.) 

4.  That  drafts  of  consular  officers  must  be  drawn  at  fifteen  days'  sight.    (Sec.  584.) 

5.  That  draft-s  must  be  drawn  as  per  forms  114, 115,  given  in  appendix.    (Seo.  537.) 

6.  That  the  loss  incurred  by  sale  of  drafts  shall  be  vouched  for  as  per  form  96,  appen- 
dix.    (Sec.  528.) 

7.  That  drafts  shall  be  drawn  either  on  the  Secretary  of  State  or  the  Secretary  of 

the  Treasury,  as  prescribed.     (Sees.  530,  531.) 

i^.  That  official  fees  received  by  a  consular  officer  shall  be  applied  by  him  to  the 
payment  of  his  salary'  and  expenses,  and  the  surplus  (if  any)  be  remitted  to  the  United 
States  bankers  at  Londtm,  or  to  the  United  States  Treasurer.     (Sees.  546,  .547.) 

9.  That  when  the  fees  received  by  a  consular  officer  are  le.ss  than  his  salary,  he  is 
authorized  to  draw  on  the  Secretary  of  the  Treasury  for  the  balance  due  him.  (Sec. 
549.) 

CongresM  makes  annual  appropriation  to  pay  loss  on  salary  drafts  of  consular  officers. 
The  other  approiiriatious  against  which  they  draw  ])rovide  for  the  payment  of  loss  by 
exchange. 

Art  February  2cJ,  1803  (Rev.  Stat.,  sees.  4577,  4578),  provides  that  destitute  Amer- 
ican seamen  at  foreign  ports  shall  be  sent  home  at  the  expense  of  the  government. 
The  act  is  mandatory  on  the  masters  of  American  vessels  to  carry  said  seamen,  at 
^H)  each,  to  a  home  port,  not  to  exceed  two  seamen  for  each  one  hundred  tons  bur- 
<len  of  the  vessel,  and  it  allows  the  consul  to  make  special  rates  for  any  excess  over 
said  tonnage,  or  when  they  are  sent  in  a  foreign  vessel.  (Art.  16,  C<msular  Regula- 
tiouH.)  The  consul  is  re<iuired  to  furnish  the  master  of  the  vessel  with  a  certificate 
under  seal,  giving  the  number  and  names  of  the  seamen,  the  price  per  man  to  be  paid, 
aud  (he  port  at  which  they  are  to  be  delivered.  When  the  seamen  are  landed,  the 
master  presents  said  consular  certificate  to  the  proper  customs  officer,  who  certifies 
thereon  to  the  fjict  that  the  seamen  named  within  have  been  lauded,  and  that  the 
contract  with  the  consul  lins  been  tilled.  (See  forms  24  and  25,  appendix  to  Consular 
Regulatiiuis. ) 

Upon  presentation  of  this  certificate  to  the  Treasury  Department,  an  account  is  stat^l 
and  the  balance  due  is  (*crtified.  From  the  fact  that  the  masters  of  ve-ssels,  as  a  rule, 
remain  but  a  short  time  in  port,  it  is  usual  for  them  to  assign  said  certificates.  Said 
a.ssignnients  have  always  been  recognized  by  the  department  and  the  balance  paid  to 
the  assignee. 
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U.  8.,  560.)  As  t«  attncbment  and  garnishee  process,  see  Draft  caae, 
1 1.awreiiw,  Comptroller's  Decisions.  23;  Bliss  v.  Iiawrence,58  New  York, 
412:  Lidderdalfl  e.  Duke  of  Montrose,  4  Term  B.,  248;  Arliuckler,  Cow- 
tan,  3  Bos.  &  Pnl.,  328;  Barwiek  e.  Head,  1  H.  Blacks t.,  627. 

3.  Volantary  assignments  for  tbe  benefit  of  creditors  are  not  within 
the  statute.     (G»(Klman  v.  >'iblack,  102  U.  S.,  560.) 

•4.  Assignments  may  be  by  implication  recognized  by  the  act  of  Jnne 
30,  1864  {13  Stat.,  310;  Bev.  Stat.,  1570);  and  tbe  act  of  May  8,  1792  (1 
Stat.,  280)  Bev.  Stat.,  1291.)' 

o.  So  there  may  be  assignments  in  special  cases  nnder  the  operation 
of  particnlar  statntes,  as  that  of  Jane  10,  1880.  (31  Stat.,  287,  sec.  2. 
See  Allspaeli's  case,  2  Lawrence,  Comptroller's  Decisions,  260.) 

tl.  In  an  opinion  of  May  17,  1877  (15  Op.,  271).  tbe  Attorney-General 
said  of  section  3477  of  the  Hevised  Statutes : 

"This  section  lias  usually  been  considered  to  refer  to  the  transfer  of 
nnliquidated  claims  against  tbe  United  States,  and  nottoapply  to  those 
caseK  where  there  was  a  definite  ascertained  sum  dne.  Whether  this 
construetiou  is  or  is  not  correct  need  not,  however,  be  discussed,  as  1 
think  it  obvioits,  upon  examination  of  the  regulations  for  tbe  Army,  that 
it  can  have  no  application  to  the  transfer  by  an  officer  of  hin  pay-account 
when  actually  due. 

"The  regulations  of  tbe  Army  as  at  present  in  force  are  known  a« 
the  'Regulations  of  1803.'  They  were  prepared  by  tbe  then  Secretary 
of  War,  with  tbe  approval  of  the  I'resident  of  tbe  United  States,  and 
by  the  statute  of  July  28, 1860,  they  were  ordered  by  Congress  to  be 
enforced  until  that  body  should  otherwise  direct.  They  have,  therefore, 
the  force  ami  ertect  of  law. 

"  By  regnlatiou  134!t,  Article  XLV,  it  is  provided:  'No  officer  shall 
pass  away  or  transfer  bis  pay-acconnt  not  actually  due  at  the  time,  and 
when  an  officer  transfers  his  pay-accouut  be  shall  report  tbe  fact  to  tbe 
Paymaster-Ueneral  and  to  tbe  paymaster  expected  to  pay  it.' 

'•  The  prohibition  of  the  transfer  of  a  pay -account  when  it  is  not  act- 
nslly  due,  coupled  with  the  direction  as  to  bow  the  officer  shall  proceed 


*It  Is  tlip  i>rHctice  to  alluiv  ofScera  anil  acauien  in  the  Navy,  ami  otflcers,  at  luaat  in 
tbe  Sevemie  Mariue,  to  oiaUr  alliitmentB  of  their  |j ay.     Sea  Navy  Regulations,  pap.  1, 
■p.Vii,  and  par.  9,  p.  13';,  anil  ilc]>artmanl  circuUr  asfollowit: 
DirMTTHMrr  No.  03.  "TrK(91IRV  DbPARTMKNT, 

JbMHu  MttTint  So.6.  "  WaihittgUtn,  D.  C,  Julg  1,  1873. 

"The  following  ailditions  to  and  alliTutiuus  in  tlie  Huvl-teil  Re|piliitiDnii  of  the  Rev- 
e  H»riuir Service  are  pnliliahnl  fur  tlie  information  and  goveriimoDt  of  all  peraooH 


_.  ..  .         ,    ,  .        other  relatives  of  ofBcerH  of 

tbe  Rvreune  Marine  Service  may  be  anthorineii  on  their  applicntion  therefor,  iti  the 
diacrvtion  of  llie  <lHpartment,  for  a  xnm  not  to  exceed,  in  ^oy  case,  two-thirds  of  the 
■nontbly  pay  of  the  oHJcer  desiring  it.  nnd  fur  Hnch  lime  only  as  he  may  be  stnlionuil 
>|iart  frnm  them,  on  public  dnty. 

"WM.  A.  RICHARDSON, 

■'  Steittary  of  the  TrtMurg." 
Any  doubt  as  tu  the  validity  of  this  regulation  would  eeem  to  be  settled  by  the 
■et  of  June  30, 1661,  which  by  its  terms  recojpiizus  assignments  on  the  conditions 
ttieroin  pn-wribed. 
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when  he  transfers  it  after  it  ha8  become  dae,  clearly  indicates  the  right 
on  the  part  of  the  oflicer  thas  to  transfer  it. 

^^  An  examination  of  the  previous  regulations  of  the  Army  strength- 
ens this  view,  as  the  right  of  an  officer  to  transfer  his  pay-account  when 
<lue  has  lieen  one  which  has  Ijeen  for  a  long  time  recognized.^ 

7.  As  U)  judgments  in  the  Court  of  Claims  it  has  been  said  by  the 
Attoniey-Cleneral  (15  Op.  l!i'l): 

^^It  has  lieen  shown  that,  in  tlie  act  of  Congress  which  dii-ects  the 
payment  of  such  judgments  at  the  Treasury  Department,  the  money 
recovered  by  the  judgments  in  the  Court  of  Claims  is  considered  as  a  d^t 
due  by  the  United  States.  It  is  not  described  as  a  "  claim  J*  and  it  ceases 
to  have  the  character  of  a  claim  after  it  has  parsed  into  a  judgment.  A 
debt,  therefore,  sett1e<l  by  judgment,  and  due  from  the  United  States; 
does  not  seem  to  me  to  come  within  the  purview  of  the  act  of  1853.' 
( Rev.  Stat.,  .*W77 ;  CampbeU-s  case,  2  Lawrence,  Compt.  Dec.,  239 :  Howe 
r.  United  States,  19  Wall.,  IG.) 

8.  The  Court  of  Claims  at  one  time  recognized  a.ssignment8  in  some 
cases  upon  the  ground  that  section  1072  of  the  Revised  Statutes  gave 
jurisdiction  *'  where  the  claim  has  been  assigned.^  (I^wi-ence's  case,  8 
Court  CI.,  2i52 ;  Cavender  s  case,  Id.j  281.  But  see  United  States  r. 
Gillis,95U.  S.,  407.) 

9.  The  statute  does  not  apply  to  claims  against  the  District  of  Co- 
lumbia.    (Xeufchatel  Company's  case,  16  Ct.  Cls.,  593.) 

10.  In  rare  instances  some  salaries  of  officers  in  Washington  have  beeu 
paid  in  like  manner  or  under  |>ower  of  attorney.    This  mode  of  paymeat 
will  estop  officers  thus  paid  from  making  any  other  claim  on  the  gov- 
ernment therefor,     f Stowe  r.  United  States,  19  Wall.,  16 ;  McKnight  t?- 
United  States,  98  U.  S.,  186 ;  Mackey  r.  Coxe,  18  How.,  105;  Cowdrey 
r.  Vandcnbnrgh,  101  U.  S.,  575;  r>uftalo  Bayou  Railroad's  csise,  16  Ct- 
Cls.,  2:58;  16  Op.,  26:$:  Bailey  r.  United  States,  15  Ct.  Cls.,  511 ;  Neuf"- 
chatel  Conipjuiy's  case,  16  Ct.  Cls.,  i}*M.) 

The  exceptions  above  stilted  prove  the  existence  of  the  genenil  rul^= 
that  claims  including  salaries  are  not  assignable  except  as  speciticall^^ 
authorize<l  by  or  un<ler  a  statute  excepting  them  from  the  general  pw^-^ 
hibition  of  s<*<!tion  .'U77  of  the  Revised  Statutes. 

III.  Powers  of  attorney  are  not  vali<l  to  authorize  agents  to  receipt 
pay-rolls  or  other  vouchers  of  disbursing  officers  or  agents,  or  to  indorsed 
checks  of  such  officers  or  agents. 

Vast  sums  of  money  are  paid  by  disbursing  officers  and  agents  t<r 
officers  for  salaries  and  to  parties  on  other  accounts  before  the  allowance 
of  the  claim  so  pai<l,  tint  ascertainment  by  an  auditor  and  comptroller 
of  the  amount  due,  and  as  to  which  no  warrant  for  i)ayment  is  ever 
issued.  (Rev.  Stat.,  .^>(;-58,  62, 176,  255,  45)6, 1153, 1382, 1550, 1563,  1765, 
1951,  ;M 44,  .3646,  ;i648,  3tJ58,  3677,  4839,  iS:c.;  McKnight's  case,  13  Ct. 
Cls.,  304.) 

The  a(MX)Mnts  of  disbursing  officers  are  settled  by  the  proper  auditors 
and  comptrollers,  with  balan<'cs  duly  certified,  and  thus  the  legality  of 
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every  payment  is  passed  upon.  Many  officers  and  employes  are  paid 
by  disbursing  officers  on  pay-rolls  duly  receipted  by  the  persons  paid, 
and  these  are  presented  as  vouchers  for  the  purpose  of  settling  the  ac- 
counts of  such  disbursing  officers.  Other  items  are  represented  by  sei)- 
arate  vouchers  showing  payment.  It  is  clear  that  a  valid  power  of 
attorney  cannot  be  made  authorizing  an  agent  to  sign  such  pay-roll  or 
receipt  a  voucher  or  to  indorse  cheeks,  and  that  post-dated  receipts  arc^ 
unauthorized. 

1.  This  is  the  necessary  effect  of  the  statute.  It  declares  "all  trans- 
fers and  assignments  of  any  claim  •  •  •  absolutely  null  and  void," 
unless,  "after  the  allowance  of  such  a  claim,  the  ascertainment  of  the 
amount  due,  and  the  issuing  of  a  warrant  for  the  payment  thereof.'' 
The  allowance  and  ascertainment  and  warrant  referred  to  are  those 
provided  for  in  the  auditing  and  payment  of  claims.  (liev.  Staf.,  230, 
277,  269,  191,  248.)  It  cannot  be  properly  sai<l  that  this  applies  only 
to  such  claims  as  are  allowed  by  auditing  officers  and  certified  by  comp- 
tn)llers,  and  hence  does  not  apply  to  claims  paid  by  disbursing  officers 
not  so  audited  and  certified. 

The  first  declaration  of  the  statute  is  that  all  assignments  are  void. 
This  is  general  and  without  exception.  There  is  an  exception  made  in 
favor  of  claims  audited  and  certified  after  the  issuing  of  a  warrant  for 
the  payment  thereof.  It  is  a  rule  of  construction  that  such  exception  is 
not  to  lie  enlarged  by  inference,  but  must  be  kept  within  the  bounds 
marked  out  clearly  or  by  fair  interpretation  of  the  language  used. 
(Sedgwick,  Stat,  and  Const.  L.,  47, 50, 36^;  Broom,  Leg.  Max.,  077;  Minis 
t.  Unite<l  States,  15  Pet.,  445;  Warfield  r.  Fox,  53  Pa.  St.  .382.)  This 
is  the  rule  in  construing  exceptions  in  contracts.  (2  Pars.  Cont.,  507. 
n.  (q);  Cardigan  r.  Armitage,  2  B.  &  C,  197;  Bullen  r.  Deming,  /e/., 
842:  Jackson  r.  Hudson,  3  Johns.,  387;  House  r.  Palm<*r,  9  Ga.,  497: 
Jackson  r.  Lawrence,  11  Johns.,  191;  District  I>and-(>ftice  cas^;,  2  liaw- 
renee,  Comptroller's  Decisions,  415.) 

Claims  paid  by  disbursing  officers  are  not  so  audited  or  certified,  'Afiil 
no  warrant  for  payment  is  issueil,  and  hence  they  are  not  within  the 
exception,  but  are  coverwl  by  the  pn^hibition.  Thus  it  lias  l>een  said 
l>y  the  Attorney-General  of  section  :M77  of  the  Keviswl  Statutes  that — 

**lts  obvious  intent  is  to  enable  the  Unite^l  States  to  deal  nolely  with 

the  persons  with  whom  it  contracts,  in  <lischarging  any  obligations  that 

it  may  be  under  to  them,  by  the  pnivinion  that  jiowers  of  attorney  mIihII 

^  absolutely  null  and  void." 

•  •••••• 

"The  language  is  general  which  declan-s  the  nullity  of  the^'  aHhijrii 
^ent8,  and  the  only  ca-ses  when*  tliey  ar^*  iMroi^nize^l  j«  wherif  a  wai 
^nt  ig  already  iftsaiHl.      If  then*   are  any  f;a>ies  in  which  the  claiiu 
^uM  not  be  paid  by  warrant,  then  I  hey  ////  not  <y>w^  within  the  ex^:ej/fion. 
^ut  are  afi'ecte<i  by'tlie  <:eiieral  languaire."    tUi  Op..  1^02.  2fU',:  w-*-  9  Op,. 

This,  in  effect,  brinjrs  Hainj.>  paid  by  di>^bur»in^  (ffiU'Jtr^  within  th*- 
prohibition  of  the  .statat#-.      Hev,  .Stat-.  '^177. 
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2.  The  statute  jilaces  poweris  of  attorney  ^^  for  receiviug  payment  of 
any  claini^  on  the  same  footing  with  assignments.  This  is  the  necessary 
efiect  of  its  language,  its  purpose,  and  its  policy. 

All  the  reasons  upon  which  the  statute  against  assignments  was  en- 
acted operate  equally  against  powers  of  attorney  to  collect  claims  of  dis* 
bursiug  officers,  and  against  post-dated  receipts  or  vouchers.  The  rules 
already  cited  require  the  statute  to  be  construed  as  rendering  such  pow-  . 
ers  void.  It  is  unreasonable  to  suppose  that  Congress  intended  to  pro- 
vide against  evils  as  applied  to  claims  paid  by  warrant,  and  purposely 
omitted  to  include  clain^s  paid  by  disburshig  officers,  thereby  leaving 
the  evils  to  operate  in  those  very  cases  in  which  fewer  safeguards 
against  error  ai*e  provided. 

A  power  of  attorney  to  i*eceive  money  is  not  necessarily  an  assignment 
of  the'  claim,  but  it  may  be  employed  to  defeat  the  purpose  of  the  statute. 
It  will,  if  valid,  enable  a  purchaser  of  the  claim  to  collect  it.    And  if  a 
power  so  given  is  not  technically  an  assignment,  it  can  be  used  to  reach 
the  same  result,  and  thus  defeat  the  whole  purpose  of  the  statute.    Ef- 
fect is  to  be  given  to  the  purpose  of  the  statute,  and  it  is  not  to  be  de- 
feated by  adhering  too  rigidly  to  its  mere  letter,  or  to  technical  rules  of 
construction.     <^And  we  should  discard  any  construction  that  would 
lead  to  absurd  consequences.''   (Oates  v.  National  Bank,  100  U.  S.,  244.) 
Lord  Hale  said  we  should  be  ^^  curious  and  subtle  to  invent  reasons  and 
means"  to  give  effect  to  the  intent  of  the  law-making  power.    ( Jd.,  244.) 
^' A  thing  which  is  within  the  intention  of  the  makers  of  a  statute  is  as 
much  within  the  statute  iis  if  it  were  within  the  letter;  and  a  thing  whicb 
is  within  the  letter  of  a  statute  is  not  within  the  statute  unless  it  be 
within  the  meaning  of  the  makers."    (Suckley  v.  Furse,  15  Johns.  338', 
People  V.  Utica  Ins.  Co.,  Je?.,  380;  Uniteil  States  r.  Moore,  05  U.  S.» 
763;  Slater  v.  Cave,  3  Ohio  St.,  85;  United  States  v.  Babbit,  1  Black? 
55;  Oates  v.  National  Bank,  100  U.  S.,  244;  9  Bac.  Abr.,  247,  Tit  Stat-^ 
I,  5;  1  Kent,  402.)     Scire  leges,  nan  hoc  est  verba  earum  tenere,  sed  vim  a^ 
potestatem. 

3.  The  necessary  effect  of  the  statute  is  that  it  makes  void  all  i)ower=^ 
of  attorney,  orders,  or  other  authorities  for  receiving  payment  of  any^ 
claim  upon  the  United  States,  unless  made  after  the  allowance  of  sucIp- 
a  claim,  the  ascertainment  of  the  amount  due,  and  the  issuing  of  a  war^ 
rant  for  the  payment  thereof.    The  first  declaration  of  this  provision  is^ 
that  all  powers  for  such  purpose  are  void,  and  there  are  then  excepted 
from  this  declaration  only  such  powers  as  may  be  executed  after  the  al- 
lowance, ascertainment  of  amount  due,  and  the  issuing  of  a  warrant. 
(Mackey  v.  Coxe,  18  How.,  100.) 

Corporations  are  subject  to  the  operation  of  section  3477  of  the  Re- 
vised Statutes.    A  corporation  therefore  cannot  execute  a  power  of 
attorney  "for  receiving  payment  of  any  claim"  which  is  to  be  paid  by 
a  treasury  warrant,  except  after  the  issuing  of  the  warrant.     But  the 
proper  financial  officer  ot  a  corporation,  whose  authority  is  subsisting 
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»aA  without  reference  to  the  time  of  his  ftppotutmeiit,  may  receive  pay- 
ment ot  a  warrant  or  indorse  and  collect  a  draft  issueil  to  make  pay- 
ment thereof. 

So  the  proper  finaneiat  officer  of  a  cori>oration,  without  reference  to 
the  time  of  his  appointment,  may  receive  and  indorse  cheeks  of  disburs- 
ing ofliirers  given  to  make  payment  of  claims  not  to  lie  paid  bywarrant. 
If  the  charter  of  a  corporaltou  authorizes  the  appointment  of  more  than 
one  linanciat  oflSeer  with  autliority  to  each  to  indorse  checks  and  drafts 
ivnd  receive  payment  of  claims,  the  anthority  of  eiii;li  one  so  appointed 
will  be  recognized.  This  necessarily  results  from  the  principle  that,  "in 
Keiieni),  the  only  mode  in  which  a  corporation  aggregate  can  act, or 
Lxtdtract,  is  through  the  intervention  of  agents,  either  specially  desig- 
nated by  the  aet-of  incorporation,  or  appointed  and  authorized  by  the 
fxirporatjon  in  pursuance  of  it."  (Angell  &  Ames,  Corp.  10  ed,,  liiG; 
Co.  Litt.  b.) 

rrhe  financial  ollicer  is,  in  legal  contemplation,  the  co^toration  quoad 
tlie  acts  he  is  authorised  to  perform.  The  evidence  of  his  authority 
ia  Dota|M)wer  of  attorney,  but  a  dnly  certitled  copy  of  his  appoint- 
ment, showing  his  official  character  and  authority.  He  sustains  an 
o^tcial  rcXatioJi  to  the  corporation,  and  in  this  respect  diSers  from  an 
■«ut  acting  under  a  power  of  attorney  who  can  not  lawfully  receive 
p^jment  of  a  claim  from  a  disbursing  officer.* 


*  Tke  foUiining  form  nmj  Im  fomid  iisufiil : 

Form  of  Aulhority  by  Voir. 

-At  B  inecr ing  of  the  Llourd  of  DireptiirH  of  tilt- .  nf ,  lirld 

■ ,  18 — ,  i<  wa*  im  motinn, 

**fi«iiO?i>»rf,  That  Jolio  Smitb  ho  ami  is  nppoiuteil  [or  in]  the  triiBMurer  or  linaurial 
**CO«ir  of  said  corporation  [or,  that  bj  virtue  of  the  ptiwets  conferred  by  law  on  said 
^^>atd  oi  directors,  David  Jouee  is  hereby  periuuneotly  uppoiuled  and  couatitulod  a 
^*3akiiriBl  otHc&r  aod  ageut  of  said  oorporation]  and  ia  fully  uutliorized  aud  etii|>awered  ' 
'**  ^oUt-ot  and  reeeivp  alt  moueyB,  olaiiiin,  aud  douiaiidH  which  are  or  may  bcuonie  due  or 
'**'"ing  to  said  corporatioo  or  auy  agent  or  officer  thereof,  and  to  receive,  iDdorse  anil 
'^^'Ltoct  all  drafbt  aod  checks,  aod  all  moni^y  payable  on  warrantjt  payable  to  said  cor- 
^^atlOilDor  auy  officer  or  agent  thereof,  and  to  execute  all  Teceijile,  voiiuliers,  rulenacs, 
^■ideTidKiio^Hof  payment,  and  generolly  to  do  all  acta  siid  eicniieall  hist niru cuts  iu 
^^lUng  Nqulred  in  the  execution  of  his  powers." 

llUS  18  TO  CERTIFY,  That  Bt  a  rnfNlar  meetiii)!;  of  the  Boiinl  of  Directors  of 

*~ ,  dnly  held  at ,  on  the day  of .  IPS—,  thi-foregoinj;  ruM>- 

Iutionwas»(lopted,ftodi9miwinfunforcr. 

VitacM  our  Iinnds  and  the  corporate  seal,  this diiy  ol' ,  A.  D.  188—. 

,  I'reaidenl. 

,  Secrctarg. 

[L'urporalc  wal.] 

Thi  rcKulutidM  sbuuld  be  ccrtitied  by  oRlccra  of  the  corjioration  or  iiialitiition  other 
'li»n  the  one  therein  enipowerod  to  »ct. 

It  ii recuDnuendDd  that  rvsnliilions  be  adopted  only  at  regular  nietttingx.     But  nlien 
pUNdat  a  spci^ial  uiwtinK,  the  certiticate  may  he  iis  follows: 
W»  crrtiry  thai  at  «  uptrM  in.'eliijg  r.f  ihe   Roatti  of  Dirertors  of .  diil.v  1.      " 
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It  may  be  assumed  that  at  common  law  the  holder  of  a  claim,  or  a  party 
iu  anticipation  of  having  a  claim,  can  execute  a  valid  power  of  attorney 
authorizing  an  agent  to  receive  payment  of  the  officer  of  the  United 
States,  when  it  is  not  intended  to  operate  as  an  assignment.  This  rests 
on  the  maxim  quifacitper  alium  facit  per  se. 

The  common  law  remains  in  force  unless  repealed  by  statute.  Bat 
the  statute  has  repealed  the  common-law  right  to  execute  powers  of 
attorney  except  in  the  one  excepted  class  of  cases  after  the  allowance 
and  the  issuing  of  a  warrant  for  payment.  If  the  prohibition  does  not 
ajiply  tojyotcers  of  attorney  "  for  receiviug  payment"  of  claims  to  be  paid 
by  disbursing  officers,  then  it  does  not  apply  against  assignments  of  sala- 
lies  and  other  claims  when  so  payable.  But  on  principle  and  the  lan- 
guage of  the  statute  it  applies  in  both  cases.  « 

The  statute  in  express  tenns  makes  void  all  powers  "for  receiving 
l)ay  men  t "  except  after  the  issuing  of  a  warrant.  When  a  claimant  is  paid 
by  a  disbursing  officer,  cleric,  or  agent,  he  take^  a  receipted  voucher 
and  issues  a  check  to  the  order  of  the  claiuiant.  (Rev.  Stat.  3022, 5491, 
•5490,3620,  3040,3047;  act  February  27,  1877, 19  Stat.,  249;  Bank  of 
llepublic  V.  Millard,  10  Wall.,  158.) 

The  indorsement  of  the  check  is  a  means  of  "  receiving  payment  of  a 
claim,"  and  a  power  to  do  this  is  within  the  express  general  prohibition 
of  the  statute,  and  is  not  within  its  single  exception. 

It  is  true  the  claimant  himself  might  execute  a  receipted  voucher, 
receive  the  check,  and  deliver  it  to  a  party  with  a  power  to  indorse  and 
collect  it.  But  this  does  not  relieve  the  transaction  of  the  statutory 
jjrohibition.  The  check  is  not  i)aynient.  (Draft  case,  1  Lawrence,  Comp- 
troller's Decisions,  20 ;  Buchanan  t\  Alexander,  4  How.,  20;  2  Pars. 
Cont.  eth  ed.,  023;  Hough  v.  May,  4  Ad.  &  El.,  954;  Cromwell  r.  Lov- 
ett,  1  Hall,  50;  Everett  v.  Collins,  2  Camp.,  515.) 

It  is  not  money.  Its  loss  or  destruction  leaves  a  right  to  payment  in 
money. 

at ,  on  the tlay  of ,  1«8 — ,  at  —  O'clock  —  M.,  the  foreg^oiug  reflation 

was  adopted,  aud  is  now  in  fuU  force. 

And  wc  certify  that  notice  was  duly  given,  persouaUy,  to  aU  members  of  the  said 
Board  of  Directors  of  the  said  time  and  place  of  said  meeting,  and  of  the  object  thereof, 
for  more  than  days  prior  thereto,  and  in  time  to  enable  all  to  attend  said  meet- 
ing ;  and  that  at  such  meeting  so  held  a  qnoniin  of  all  the  members  of  said  l>oard  wis 
]»rc8ent  and  vote<l  for  the  ado])tion  of  said  resolution. 

WitncHK,  &c. 

Fonn  of  Author  if  y  under  liy-lawif. 

At  the  regular  annual  meeting  of  the  stockholders  of  the •,  of 

, ,  held ,  18 — , was  duly  electe<l  president,  and 

was  duly  elected  cashier ;  and  as  such  they  are  jointly  or  severally  empowered 

by  the  by-laws  (a  certified  copy  of  which  is  hereto  annexed)  to  [here  give  the  ao- 

tliority  .substantially  as  iu  ibe  resolution  above.] 

,  Pre$idftit. 

,  Sfcretarif' 

[Corpcu'ale  seal.] 
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4.  Tbe  uwtitiiii  mbore  givea  is  rendered  certaia  bj  Um^  »i»Is»  of 
June  23, 1S74  (IS  SUI^  204),  mnd  Fehnuiiy  27, 1877  (19  3Ut.  >M9k 

The  act  of  March  3, 1S57  (11  Stat,  219,  sei\  1),  required  diaburaiuy 
Offlloen  to  deposit  all  moDeys  with  the  Treasurer  of  the  Unit^l  Slati)^ 
or  an  assistant  treasurer  or  public  depositary,  and  to  ^^  draw  ftur  tho  sauH> 
only  in  fiiTor  of  the  person  to  whom  payment  is  to  be  matle**"  This  iut>< 
▼ision  was  superseded  by  the  act  of  June  14, 18(16  (14  Stat.,  tU,  8tH\  1), 
carried  into  the  Bevised  Statutes  as  section  3620,  which  latter  merely 
requires  the  disbursing  officer  to  draw  for  money  ^^only  as  it  may  Ih>  re- 
quired for  payments  to  be  made  by  him  in  pursuance  of  taw,''  The  pro- 
Tision  cited  from  the  act  of  1857  was  in  substance  re-enactetl  June  :k% 
1874  (18  Stat,  204),  as  to  disbursements  made  for  <^  charitable,  iadua* 
trial,  or  other  associations, "  and  made  general  by  the  act  of  Febnuiry  27, 
1877  (19  Stat,  249).  Under  this,  as  carried  into  section  3020  of  the  lie* 
vised  Statutes  (2d  ed.,  1878),  disbursing  officers  can  draw  checks  only 
in  favor  of  the  persons  to  whom  payment  is  made  ^<  in  pursuance  of  lair^^ 
This  shows  a  purpose  to  prevent  the  assignment  of  claiiuH — a  purpose  *<  to 
deal  solely  with  the  persons  with  whom  it  [the  government]  contriictH, 
in  discharging  any  obligations."  (10  Op.,  202.)  This  purpose  may  be 
defeated  if  powers  of  attorney  can  be  given  in  advance  of  the  issue  of 
checks  to  indorse  them.  They  could  thus  be  used  as  a  means  of  receiv- 
ing payment  of  assigned  claims. 

5.  Congress  has  recognized  this  construction.  The  act  of  January 
28, 1882,  appropriated  $540,000  for  the  payment  of  the  final  oxpeiises 
of  the  Tenth  Census,  and  provided  that  '*  the  Secretary  of  the  Interior 
is  hereby  authorized  to  compensate  those  persons  who  have  rendered 
services  as  volunteers  in  connection  therewith  since  the  15th  of  June, 
1881,  at  the  rates  of  compensation  received  by  such  iiersons  Nuverally 
prior  to  said  date." 

The  appropriation  for  the  payment  of  clerks  was  exhaustiMl  June  15, 
1881.  Many  clerks  continued  in  service,  taking  the  risk  of  an  appropria- 
tion. They  received  certificates  of  service,  and  in  some  inHtntwAm  ex- 
ecuted  powers  of  attorney  to  agents  to  collect  and  receive  payment  of 
these;  and  in  some  cases  assigned  their  right  to  comiiensation  to  i>er* 
sons  who  purchased  the  same  or  advanced  money  thereon.  With  tbe 
assignments,  they  resj^ectively  gave  powers  of  attorney  to  the  several 
purchasers  to  collect  and  receive  the  compensation. 

The  disbursing  officer  of  the  Interior  Department  refused  to  make 
payment  either  under  the  powers  of  attorney  or  to  |niy  the  purcba«ers 
of  the  claims.  Congress,  by  the  act  of  February-  20, 1882,  provide^l  Uiat 
^  payment  may  be  made  to  the  assignee  or  assignees  in  writing  of  the 
amounts  payable  to  such  persons  resiieetively,  or  may  be  made  Uf  sueb 
person  or  persons  as  shall  have  received  in  writing  and  now  yM  a 
power  of  attorney  to  coUeet,  have,  and  receive  tbe  said  eocofieiittatioii 
or  any  part  therecrf  on  tlie  eertiieates  issued  tliereftir  by  the  liepart- 
ment  ci  the  Interior  to  the  asMMint  advaooed  by  mkdi  %mAgmw  m^  ytn- 
H.  Ex.  219 3 
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son  holding  such  right  or  power  of  attorney  to  such  volanteer,  together 
with  interest  or  discount  upon  sucli  advancement  not  exceeding  the 
rate  of  ten  per  centum  per  annum." 

*  The  indorsement  of  the  check  is  the  only  mode  by  which  payment  can 
be  secured.  Being  negotiable,  the  payee  can  indorse  it  to  a  purchaser. 
(Bank  of  Republic  v.  Millard,  10  Wall.,  158.)  The  authority  to  pay  by 
check  makes  such  check,  ex  vi  terming  a  negotiable  instrument,  bat  tbe 
statute  declares  void  a  power  executed  by  the  claimant  to  receive  pay- 
ment by  indorsement. 

Sncli  power  executed  in  advance  of  the  issue  of  a  check  could  readily 
be  employed  to  defeat  the  purpose  of  the  statute,  and  u  construction 
which  would  permit  this  is  not  admissible. 

IV.  This  construction  should  be  given  to  the  statute,  because  on 
principles  of  common  law  an  assignment  by  a  public  officer  of  the  fn- 
ture  salary  of  his  office  is  contrary"  to  public  policy,  and  void.  The 
statute  must  be  presumed  to  have  had  some  other  or  additional  pur- 
pose, if  it  may  be  so  reasonably  construed ;  and  such  puri)ose  is  as- 
signed to  it  by  applying  it  to  salaries  after  they  are  due,  and  to  all 
powers  of  attorney  whenever  executed  *'for  receiving  payment ''of  sal- 
aries, unless  in  the  cases  excei)ted  by  the  st^itute  of  those  for  the  pay- 
ment of  which  a  warrant  has  issued. 

1.  Independently  of  the  statute  there  are  other  grounds  on  which 
future  salaries  of  officeis  can  neither  be  assigned,  incumbered,  or  sub- 
jected to  attachment  or  garnishee  process.  In  England  it  is  settled 
beyond  doubt  that  salary  for  continuing  service  cannot  be  assigned, 
though  a  pension,  or  compensation  lor  past  services,  may.  (Flarty  r. 
Odium,  3  T.  R.,  081;  Lidderdale  v.  Duke  of  Montrose,  4  T.  R.,  248; 
Arbuckle  v.  Cowtau,  3  Bos.  &  P.,  328;  Barwick  v.  Read,  1  H.  Blackst., 
627;  Stone  r.  Lidderdale,  2  Anst,  233;  Davis  r.  Duke  of  Marlborough, 

1  Swanst.,  79 ;  Wells  v.  Foster,  8  M.  &  W.,  149 ;  Palmer  v.  Bate,  2  Brod. 
&  Bing.,  673 ;  Hill  v.  Paul,  8  Clark  &  Fin.,  307 ;  Arbuthnot  v.  Norton, 

5  Moore,  Priv.  Conn.  Cas.,  230 ;  Liverpool  v.  Wright,  28  L.  J.  (K.  S.) 
Ch.,  871 ;  Palmer  v.  Vaughan,  3  Swanst.,  173 ;  Parsons  v.  ThompsoD,l  H. 
Blackst.,  322;  Story,  Eq.  Jur.,  sec.  1040  d.]  1  Parsons,  Cont.,  226;  Mc- 
Carthy V.  Goold,  1  Ball  &  B.,  387;  Grenfell  v.  Dean,  &c ,  of  Windsor, 

2  Beav.,  544 ;  Jenkins  r.  Hooker,  19  Barb.,  435 ;  Collyer  v.  Fallon,  Turn. 

6  R.,  459 ;  see  Bnicker  t  r.  Blake,  7  Met.,  335 ;  State  Eauk  r.  Hastiugs, 
15  Wise,  75.) 

One  of  the  reasons  for  the  rule  against  assignments  is  that  **thelaw 
presumes,  with  reference  to  an  oflice  of  trust,  that  he  [the  incumbent] 
requires  the  payment  which  the  law  has  assigned  to  him /or  the  purpose 
of  upholding  the  dignity  and  performing  properly  the  duties  of  that 
ofQce,  and  therefore  it  will  not  allow  him  to  part  with  any  portion  of 
those  fees  either  to  the  appointor  or  anybody  else.  He  is  not  allowed 
to  charge  or  incumber  them.''     (28  L.  J.  (N.  S.)  Ch.,  871.) 

Some  American  cases  sanction  the  validity  of  assignments  of  salari^ 
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even  yet  to  become  due,  (Brackett  ii,  Blake,  7  Mete,,  335;  MiiDiall 
Qniiin,  I  Gray,  105;  Macoinber  v.  Donne,  2  Allen,  541:  St^te  Bank 
UastiDgti,  15  Wise,  78.)  But  tliin  is  denied  iu  Bliss  v.  Lnwrence  (ott 
K.  Y.,  442)  with  a  foret!  of  arfninient  whicli  sots  the  queutioii  at  rest, 
Many  siitlioritieB  iire  coUecteii,  iiud  it  is  iu  tliia  case  said  that  "Tlif 
pnblic  service  is  protected  by  pmtectiug  tliose  engaged  in  performing 
pnblic  dnties;  and  thJK  not  apoii  the  ground  of  tliuir  private  interest-, 
bnt  niKtn  thut  of  tbe  iiecensity  of  securing  tlie  efficiency  of  tlio  ])ulilic 
sertiw,  by  seeing  to  it  that  the  funds  provided  for  its  maiutenance 
sbonld  be  received  by  those  who  arc  to  i>erfortn  the  worlt  at  aiicli  periods 
as  the  lnw  has  appointed  for  their  payment."  As  to  assignments  by 
operation  of  law.  see  and  compare  this  case  with  Goodman  v.  Niblack 
(102  n.  S.,  55])).  The  nanie  principle  is  adopted  iu  Billings  v.  O'Briea 
(45  now.,  y.  T.  I'mc.  B.,  400),  supported  by  many  authorities  cited, 

2.  The  statute  adopts  the  common-law  rule  upon  this  subject,  but 
goes  further  by  declaring  that  no  assignment  shall  be  made,  or  authority 
for  receiving  payment  executed,  unless  "after  the  allowance  of  such  a 
claim,  the  ascertainment  of  the  amount  due,  and  the  issuing  of  a  wai-raut 
for  the  payment  thereof." 

3.  Theistatute  docs  not  p'mbibit  the  assignment  of  coupon  or  registered 
bonds  of  the  United  States,  or  of  coupons.  They  are  excepted  from  the 
operation  of  the  statute  prohibiting  assignments  Ity  the  express  termtj  of 
tbe  contract  embodied  in  bonds  aud  coupons,  in  pursuance  of  the 
tbority  of  the  "  loan  acts."  Coupon  bonds  and  coupons  are,  in  express 
terms,  negotiable  by  delivery,  while  the  statutes  and  auiliorized  "regu- 
lalious**  prescribe  the  mode  of  assigning  registered  bonds.  (Bhawu'a 
cuse,  1  Lawrence,  Comptroller's  Decieiuns,  lOltj  Id.,  Appx.,  ch.  xiii 
Moyer's  case,  Id,,  117 ;  Sallu's  cnsi',  Id.,  214.)  As  to  registered  bonds, 
powers  of  attorney,  duly  executed,  are  valid  to  mahe  assignments. 
(Id.)  As  to  th6«e  bonds  the  maxim  applies;  qui/acit  per  alium,/acit 
per  ae.  For  the  payment  of  such  bonds  and  coupons  there  is  a  perma- 
nent appropriation  always  applicable.  ( Police  ciise,  I  Lawrence,  Couipt. 
Dec.,  72.  74;  Asbion's  case.  Id.,  107;  Rev.  Stat.,  209,  305,  3111,  3091, 
3698.)  PayTneuts  may  be  madt  in  money,  or  by  drafts  upon  the  Treas- 
oper,  or  an  assistant  tteasurer.  (Rev.  Stat.,  305,  3593.)  These  drafts 
are,  as  the  name  imports,  negotiable,  and  they  are  so  recognized  by 
Btamte  (Rov.  Stat.,  308,  iiGi.%  3040, 3047, 3052, 4o40, 4705, 5413.)  They 
maybe  indorsed  under  the  autborit.v  of  a  powerof  attorney,  executed 
even  in  advance  of  their  issne,  because  by  law  they  are  negotiable, 
Habject  to  authorized  "regulations"  which  recognize  such  powers,  iind 
are  payable  to  the  lawful  holder  on  presentation. 

4.  For  the  reasons  stated,  draitsof  the  Treasurerof  the  United  States, 
and  ch«-cks  of  disbursing  otticers  and  disbursing  agents,  are  negotiable. 
(B<n-.  Bt«t.,  306,  ?H>7,  3US,  3020,  3045,  3B52,  3640,  3647,  4765,  5413,  5414j 
act  June  23,  1874  18  Stat,  218;  Bank  of  Repnblic  «.  Millard,  10  Wall., 
158.) 
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Subject  to  the  exceptions  stated,  a  claim,  whether  liquidated  or  unli- 
quidated, against  the  Uuited  States  cannot  be  assigned  <^  unless  •  *  • 
after  the  allowance  of  such  claim  •  •  •  and  the  issuing  of  a  war- 
rant for  the  payment  thereof;  nor  can  a  power  of  attorney,  order,  or 
authority  for  receiving  payment  of  any  such  claim  be  executed  untfl 
after  the  issuing  of  such  warrant. 
Treasury  Department, 

First  Comptroller's  Office, 

January  4, 1882. 


IN  THE  matter  OF  SALE  OF  OLD  MATERUL,  CONDEMNED  STORES,  AC, 
NOT  NEEDED  FOR  PUBLIC  SERVICE,  AND  OF  THE  DISPOSITION  TO  BE 
MADE  OF  THE  PROCEEDS.— PROCEEDS  OF  SALES  CASE. 


1.  When  a  statute  assanies  the  existence  of  a  power  to  make  sales  which  is  not  ex- 

pressly granted  by  law,  and  it  directs  the  disposition  which  is  to  be  made  of  the 
proceeds,  the  exercise  of  sach  power  has  legal  sanction.  Hence  the  proper  of- 
ficers have  sufQcieut  authority  to  make  sales  of  the  several  classes  of  property 
bientioned  in  section  3618  of  the  Revised  Statutes,  when,  in  their  Judgment, 
such  sales  can  be  made  with  advantage  to  the  public  service. 

2.  When  there  is  a  reasonable  doubt  arising  as  to  the  meaning  of  provisions  of  the 

Revised  Statutes, the  text,  purpose,  and  history  of  the  original  statutes  ^m 
which  such  provisions  are  taken  may  be  considei*ed. 

3.  Where  there  are  two  statutes  relating  to  the  same  subject,  and  one  is  more  comprehen- 

sive than  the  other,  each  sbould  if  practicable  be  construed  so  as  to  give  onesome 
effect  not  intended  in  the  other.  Hence  a  specific  provision  in  one  of  such  stat- 
utes as  to  a  special  class  of  subjects  should  generally  be  construed  as  constituting 
an  exception  to  the  general  provisious  of  the  other  statute. 

4.  The  construction  given  to  statutes  by  executive  officers  who  are  charged  with  the 

duty  of  carrying  them  into  effect  should,  when  it  has  been  followed  for  any  con- 
siderable period  in  the  practice  of  the  Departments,  generally  be  adhere<l  to. 

5.  The  gross  proceeds  of  sales  of  old  material,  condemned  stores,  supplies,  and  gener- 

ally of  other  public  property  of  any  kind  must  be  covered  into  the  Treasury  as 
"miscellaneous  receijits  on  account  of  *  proceeds  of  government  property.'" 
(Rev.  Stat.,  3618.) 

6.  That  part  of  paragraph  1625  of  the  Regulations  of  the  Anuy  of  the  United  States,  pro- 

mulgated in  18bl,  which  provides  that  expenses  of  sale  of  ^*  condemned  military 
stores  and  other  Army  supx)lies ''  will  be  paid  from  its  proceeds,  is  therefore  un- 
autborized. 

7.  The  gross  proceeds  of  sales,  under  the  War  Department,  of  obsolete  and  unservice- 

able ammunition  and  leaden  balls  are  also  to  be  covered  into  the  Treasury. 

8.  The  gross  proceeds  of  the  sales  of  five  of  the  six  excepted  classes  of  property  men- 

tioned in  section  3618  of  the  Revised  Statutes  are,  pursuant  to  the  provisions  of 
section  3692,  to  be  covered  into  the  Treasury  to  the  credit,  respectively,  of  the  ap- 
propriations from  which  such  property  was  originally  purchased.  The  net  pro- 
ceeds only  of  <!alo8  of  marine- hospital  property  and  supplj^s  are  to  be  so  paid  into 
the  Treasury.  When  such  appropriations  are  special  as  distinguished  ttom  an- 
nual or  permanent  annual  appropriations,  and  they  belong  to  any  of  the  classes 
mentioned  in  the  first  proviso  of  section  5  of  ^e  act  of  Juno  20,  1874  (18  Stat. 
110)  they  constitute  exceptions  to  the  prohibition  in  the  last  clause  of  section 
3685  of  the  Revised  Statutes ;  and  the  proceeds  covered  in  may  be  expended 
without  reappropriation. 
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9.  The  met  proceeila  of  sal^s  of  iinserrircable  or  QnQe>ceKary  propeny  origiuaJIj'  pur- 
chaneil  6oni  tbe  mariDe-bnepital  rand,  aa  veil  abo  tbe  n«t  )>ro(«eda  of  «alM  of 
snppliee,  live  stock,  vegetables,  aad  forage  raised  od  the  gr<>uuds  of  war' 
bospilala,  are  to  btrcoTeivdicto  the  Trraanry  tn  the  on>dit  wf  luiid  fkiud,  and  ii)a;f 
be  expended  for  the  hospital  service  without  re8)>ect  of  liiiitiatiuu  of  time  OC 
special  reappropriatioa.  The  grov  prociwdsof  wlesof  mfrju(ftcrcJa«of  piihliu 
property,  except  that  mAA  niuler  tbe  act  uf  June  -ii,  1874  (19  Stat.,  dOO),  must 
be  paid  and  covered  into  the  Treanurj'. 

ID.  The  expensesofBalea,iiicludiiigtx)ienseofpreparinKproportj'fDr8a]e,  arr,  iu  thoe 
caaes  in  which  tbe  poea  pmcucdii  are  lo  be  cothiimI  into  tbe  Troaaary,  a  proper 
charge  apoa  the  appmpriatioQ  fi>r  the  service  tu  which  the  properly  sold  per- 
tained, or,  if  there  be  no  appmprialiou,  then  upon  tho  proper  i.'antin|{oul  Aiuit. 

11.  In  cases  of  sales  of  marine-hospital  property  aud surplus  or  nnxprvioeable  hospital 
sapplies.  the  eiqiensea  of  prepnrlug  the  property  for  sale  as  well  as  the  proper 
expenses  uf  saJe  may  be  paid  either  froni  tho  grosa  proooeds  or  fVom  thegeueral 
fund  io  tbe  Tteaitiir}-.  /h  nicA  caK«  oply,  except  tliat  provided  fur  in  the  ucl 
Jane  32,  1874  (16  Stat.,  200),  and  act  uf  March  3,  IgJb  (/».,  'MS),  oau  oxiiensos 
of  sale  be  deducted  from  the  proceeds. 

IS.  In  all  cases  the  accounts  of  the  expenses  of  sale  are  to  be  audited  and  settled  by 
the  proper  accounting  officers  of  the  Trwisnrj'. 

13.  The  act  of  Jannary  31,  1881  (21  Stat.,  317).  roguhiting  pohlip  advertising  In  tb« 
District  of  Colmnhio,  has  no  application  to  the  sales  herein  meutiuned ;  except 
in  case  of  the  Hale  of  a  marine-hospital  (Bev.  Stat.,  4806),  the  ttdTartisiniE  in 
public  newspapers  of  Ktles  of  tiu serviceable  or  unuecessary  public  property  is 
A  matter  within  the  discretion  of  tho  head  of  the  departmoiit  to  whioh  the  prop- 
erty pertains. 
14.  Unless  an  officer  or  agent  of  tho  government  be  authorized  by  atatute  to  retain  for 
bis  own  use  or  for  some  other  public  use  a  part  of  any  moneys  received  by  him 
"  for  the  nse  of  tbe  Unit^  6tat«s,"  or  by  virtue  of  his  authority  ih  an  offluer  ut 
agent  of  the  United  Stnt«s,  tbe  gruss  amount  uf  such  moneys  must,  under  the 
provisions  of  section  3617  and  3016  uf  tbe  Rei-ised  StatntJ«,  be  paid  iutn  tho 
Treasury  without  any  abatement  or  deductiou  whatever. 

Decemlier  23,  1881,  the  Secretary  of  the  Iiiterior  addreescd  a  letter  to 
the  First  OoiDptrolIer,  statiug  that  it  baa  been  the  uastom  in  that  de- 
partmeut  to  make  au  annual  sale  of  old  material  and  eondemiu'd  office 
liroi»erty,  as  follows:  An  inventory  of  mich  property  was  furnished  to 
an  auctioneer,  with  directiona  to  sell  the  inventoried  pi'operty;  then  the 
proceeds,  less  expenses  of  sale,  inclnding  commissions,  were  by  the  de- 
partment deposited  in  tbe  Treasury  as  "  miscellaneous  receipts,"  on  ac- 
count  of  "  proceeds  of  government  property  "  (itev.  Stat.,  3018) ;  aud 
the  inquiry  is  made,  Is  this  mode  authorized  by  lawT  Inquiry  is  also 
made  as  to  whether  tbe  act  of  Januury  21,  1881  (21  Stat.,  317),  iu  rela- 
tion to  advertising  iu  newspapers  in  tbe  District  of  Columbia,  applied 
to  such  BBle«. 

October  14,  1881,  the  Snper\i8ing  Surgeon  of  Marine  Iloapital Serv- 
ice addressed  a  letter  to  the  Secretary  of  tbe  Treasury,  asking  that 
"the  First  Comptroller  be  requested  to  give  a  decision  in  writing  as  to 
tbe  proper  disposition  of  receipts  from  the  sale  of  unserviceable  hoHpital 
property,  snrplns  live  stock,  vegetables,  aud  forage  sold  by  the  Klariue 
Hospital  Service,  originally  purchased  from  its  fund,  or  raised  ui>ou  the 
groouds  by  tbe  labor  of  the  employ^." 
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October  18,  1881,  this  was  by  the  Secretary  referred  to  the  First 
Comptroller  for  an  expression  of  his  oi)inion. 
The  Revised  Statutes  provide  that: 

"Sec.  3017.  The  gross  amount  of  all  moneys  received  from  whatever 
source  for  the  use  of  the  United  States,  except  as  otherwise  provided  in 
the  next  section,  shall  be  paid  by  the  officer  or  agent  receiving  the  same 
into  the  Treasury,  at  as  early  a  day  as  practicable,  without  any  abate- 
ment or  deduction  on  account  of  salary,  fees,  cost«,  charges,  expenses, 
or  claim  of  any  description  whatever.  But  nothing  herein  shall  affect 
any  i)rovision  relating  to  the  revenues  of  the  Post-Office  Department 
(Act  March  3,  1849,  9  Stats.,  398.) 

"Sec.  3018.  All  proceeds  of  sales  of  old  material,  condemned  stores, 
supplies,  or  other  [)ublic  property  of  any  kind  (Act  May  8,  1872,  17 
Stats.,  83),  except  the  proceeds  (1)  of  the  sale  or  leasing  of  marine  hospi- 
tals, or  (2)  of  the  sales  of  revenue  cutters  (Act  April  20,  1806,  14  Stats., 
40;  Act  May  8, 1872,17  Stats.,  83),  or  (3)  of  the  sales  of  commissary  stores 
to  the  oflicers  and  enlisted  men  of  the  Army  (Act  September  28, 1850,9 
Stats.,  507 ;  Act  July  28, 1 800,  section  25, 14  Stats.,  3.30 ;  Act  May  8, 1872,17 
Stats.,  83),  or  (4)  of  materials,  stores,  or  supplies  sold  to  officers  and 
soldiers  of  the  Army  (Act  March  3, 1875,  18  Stats.,410;  Act  February  27, 
1877,  (19  Stats.,  249),  or  (5)  of  the  sale  of  condemned  Navy  clothing'(Act 
March  3,  18  i7,  9  Stats.,  171),  or  (0)  of  sales  of  materials,  stores,  or  snp- 
plies  to  any  exploring  or  surveying  expedition  authorized  by  law  (Act 
June  8,  1872,  17  Stats.,  337),  shall  be  deposited  and  covered  into  tlie 
Treasury  as  miscellaneous  receipts,  on  account  of '  proceeds  of  govern- 
ment proi)erty,'  an<l  shall  not  be  withdrawn  or  applied,  except  in  con- 
sequence of  a  subsequent  a])propriation  made  bv  law.''  (Act  May  8, 1872, 
17  Stats.,  8,3;  see  15  Op.  Att.  Gen.,  322.) 

"Sec.  3072.  A  detailed  statement  of  the  proceeds  of  all  sales  of  old 
material,  condemned  stores,  supplies,  or  other  public  proi)erty  of  any 
kind  except  materials,  stores,  or  sa[»plies  sold  to  officers  and  soldiers  of 
the  Army,  or  to  exploring  or  surveying  ex])editions  authorized  by  lav, 
shall  be  included  in  the  appendix  to  the  book  of  estimates."  (See  Rev. 
Stats.,  72,  197,  397,  1241,  1540,  1541,  3783,  4075.) 

There  are  six  excepted  classes  of  proceeds  of  property  enumerateil  in 
section  3018  and  exce])ted  from  the  general  words  of  that  section.  These 
proceeds  of  sales  are  to  be  covered  into  the  Treasury,  but  under  the  ex- 
press provisions  of  section  3092,  they  "respectively  revert  to  that  ap- 
propriation out  of  which  they  [the  articles  sold]  were  originally  pur- 
chased,-' and,  except  in  cases  hereafter  to  be  shown,  they  may,  without 
subsequent  appropriation  by  law,  be  expended  for  the  purpose  for  which 
the  original  appropriation  was  made. 

The  act  of  June  22,  1874  (18  Stats.,  200),  authorized  and  directed  the 
Secretary  of  War  to  cause  to  be  sold,  "•  •  •  all  obsolvite  and  un- 
serviceable ammunition  and  leaden  balls,  and  the  surplus  of  pig  lead 
•  ♦  •  now  [at  date  of  the  act]  stored  in  the  various  arsenals  *  •  •, 
and  to  cause  the  net  i)roceeds  of  such  sale,  after  paying  •  •  •  all 
the  necessary  expenses  of  sucli  sale,  •  ♦  ♦  to  be  covered  into  the 
Treasury  of  the  United  States    ♦    ♦    ♦." 

The  "United  States  Army  liegulations"  promulgated  in  1881,  under 
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the  act  of  Jane  23,  1879  (21  Stats.,  34),  after  citing  on  page  187,  sections 
3618  and  3692  of  the  Revised  Statutes,  contain  these  provisions: 

1622. — The  proceeds  of  sale  of  all  public  property,  not  especially  ex- 
cepted in  the  preceding  paragraph,  must  be  paid  into  the  Treasury  as 
miscellaneous  receipts,  without  any  abatement  or  reduction  whatever, 
by  being  deposited  to  the  credit  of  the  Treasurer  of  the  United  States, 
in  general  account  either  at  the  Treasurei-'s  own  office  or  al  the  office  of 
one  of  the  United  States  Assistant  Treasurers,  or  with  some  designated 
public  depositary  of  the  United  States.— [G.  O.  81,  1>72;  Cir.  No.  80, 
1872,  Treasury  Dept.] 

1623. — Net  proceeds  only  of  sales  of  the  following-named  property  are 
deposited  in  Treasury  to  credit  of  miscellanecms  receipts,  viz :  The  old 
cannon,  arms,  and  other  ordnance  stores  in  possession  of  the  War  De- 
partment on  20th  of  July,  1868,  and  all  obsolete  and  unserviceable  am- 
munition, leailen  balls,  and  suri>lus  pig  lead.  Costs  and  expenses  of 
breaking  up  and  preparing  said  ammunition  for  sale^  and  all  necessary  ex- 
penses of  such  sale^  including  cost  of  transportation  to  place  of  sale,  are  to 
be  paid  out  of  proceeds  of  sale^  and  the  net  proceeds  only  are  carried  by 
the  Treasury  to  credit  of  miscellaneous  receipts. — [Joint  lies  of  20  July. 
1S08  (15  Stats.,  259);  Act  of  June  22, 1874  (18  Stats.,*200).J 

1624. — For  all  such  deposits  (proceeds  of  sales)  certificates  of  deposit 
in  duplicate  or  triplicate  should  be  issued  by  the  several  depositaries, 
gi\ing  the  name  and  official  title  of  the  depositor,  and  stating  that  they 
nre  on  account  of  "proceeds  of  government  property."  The  bureau  or 
office  to  which  the  property  appertains  should  also  be  given  on  the  face 
or  back  of  each  certificate,  and  an  explanation  of  the  kind  and  amount 
of  pro])erty  sold,  and  the  original  of  these  certificates  should  always  be 
Ibrwarded  to  the  Secretary  of  the  Trea^jury  as  soon  as  they  shall  have 
reached  the  depositor.— [G.  O.  ^l,  1872.] 

1625. — Military  stores  and  other  Army  supplies  regularly  condemned 
und  ordered  for  sale,  shall  be  sold  for  cash  at  auction,  on  due  public 
notice,  aiul  in  such  market  as  the  public  interest  may  require.  The 
officer  making  the  sale  will  bid  in  and  suspend  the  sale  when,  in  his 
opinion,  better  prices  may  be  obtained.  Expenses  of  the  sale  will  be 
paid  from  it^  proceeds.  The  auctioneer's  certified  account  of  the  sales 
in  detail,  and  the  vouchers  for  expenses  of  the  sale,  will  be  reported  to 
the  chief  of  the  department  to  which  the  proi)e;*ty  belonged.  (Account 
of  sales— Form  No.  41,  Qr.  Mr's.  Department.)— fEegs.,  1803,  H  1032; 
Act  June  8,  1872,  chap.  348,  17  Stats.,  337.] 

1626. — The  furnishing  of  stores  or  public  property  from  one  bureau  or 
department  of  the  government  to  another  is  not  regarded  as  a  sale. 
If  money  is  received  therefor  it  can  be  used  to  replace  such  stores,  and 
will  be  reported  for  cover  in  to  the  credit  of  tlie  appropriation  from  which 
the  stores  were  originally  purchased. — [G.  O.  20,  1874.] 

The  Revised  Statutes  also  contain  these  provisions: 

"  Sec.  4801.  The  President  is  authorized  to  receive  donations  of  real  or 
personal  projierty,  in  the  name  of  the  United  States,  for  the  erection  or 
support  of  hospitals  for  sick  and  disabled  seamen.    (16  July,  1798,  c.  77.) 

"  S^c.  4802.  The  Secretary  of  Uie  Treasury  shall,  from  time  to  time, 
appoint  a  surgeon  to  act  as  supervising  surgeon  of  marine-hospitiil  serv- 
ice, who  shall,  under  the  direction  of  the  Secretary,  supervise  all  matters 
connected  with  the  marine-hospital  service,  and  with  the  disbursement 
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of  the  fund  for  the  relief  of  sick  aud  disabled  seamen.    [The  President 
now  appoints  under  the  act  of  March  3, 1875,  ch.  156,  sec  7.] 

^<  Sec.  4803.  The  several  collectors  of  the  customs  shall  respectiveljr de- 
posit, without  abatement  or  reduction^  the  sums  collected  by  them  under 
the  provisions  of  law  imposing  a  tax  upon  seamen  for  hospital  iiurposes, 
with  the  nearest  depositary  of  public  moneys,  and  shall  make  returns  of 
the  same,  with  proper  vouchers,  monthly,  to  the  Secretary  of  the  Treas- 
ury, upon  forms  to  be  furnished  by  him.  All  such  moneys  diidl  be 
placed  to  the  credit  of  <  the  fund  for  the  relief  of  sick  and  disabled  sea- 
men'; of  which  fund  separate  accounts  shall  be  kept  in  the  Treasniy. 
Such  fund  is  .appropriated  for  the  expenses  of  the  marine-hospital  serv- 
ice, and  shall  be  employed,  under  the  direction  of  the  Secretary  of  the 
Treasury,  for  the  care  and  relief  of  sick  and  disabled  seamen  employed 
in  registered,  enrolled,  and  licensed  vessels  of  the  United  States." 

Sec.  4585.  There  shall  be  assessed  and  collected  by  the  collectors  of 
customs  at  the  ports  of  the  United  States,  from  the  master  or  owner  of 
every  vessel  of  the  United  States  arriving  from  a  foreign  port,  or  of 
every  registered  vessel  employed  in  the  coasting  trade,  and  before  such 
vessel  shall  be  admitted  to  entry,  the  sum  of  forty  cents  per  month  for 
each  and  every  seaman  who  shall  have  been  employed  on  such  vessel 
since  she  was  last  entered  at  any  port  of  the  United  States;  such  sam 
such  master  or  owner  may  collect  and  retain  fh)m  the  wages  of  such 
s^men."    [See  §  4803.  | 

^^Seg.  3692.  All  moneys  received  from  the  leasing  or  sale  of  marine 
hospitals,  or  the  sale  of  revenue-cutters,  or  from  the  sale  of  commissary 
stores  to  the  officers  and  enlisted  men  of  the  Army  [or  from  the  sale  of 
materials,  stores,  or  supplies  sold  to  Officers  and  soldiers  of  the  Army], 
or  from  sales  of  condemned  clothing  of  the  Navy,  or  from  sales  of  mate- 
rials, stores,  or  supplies  to  any  exploring  or  surveying  expedition  author- 
ized by  law,  shall  respectively  revert  to  that  appropriation  out  of  which 
they  were  originally  expended,  and  shall  be  applied  to  the  x>urpose8 
for  which*they  are  appropriated  by  law.'' 

Section  3689  makes  a  permanent  annual  appropriation  as  follows : 
^<  Marine-hospital  establishment  (customs) : 

"Of  the  moneys  collected  from  masters  or  owners  of  vessels  of  the 
United  States,  at  the  rate  ot*  forty  cents  per  month  for  every  seamen 
employed,  to  constitute  a  general  fund  to  be  used  for  the  benefit  and 
convenience  of  sick  and  disabled  American  seamen."  See  also  sections 
4545,  4569,  4586, 4806:  act  of  July  16, 1798  (1  Stat.,  605),  and  act  Febru- 
ary 1^8, 1803  (2  Stat.,  203.) 

Opinion  by  William  Lawrence,  First  Comptroller. 

Section  3618  of  the  Eevised  Statutes  contains  a  general  provision  in 
respect  of  the  disposition  to  be  made  of  proceeds  of  sales,  specifying  sev- 
eral classes  of  sales  of  specially  described  property,  and  in  order  to  in- 
clude sales  of  similar  property  the  words  "other  public  property  of 
any  kind"  are  added. 

The  sales  which  are  referred  to  in  this  section,  and  which  are  now  to 
be  considered,  relate  to  unserviceable  or  surplus  chattel  property  origi- 
nally  purchased  for  use  in  the  various  branches  of  the  government  serv- 
ice. These  sales  may,  for  the  purposes  of  the  present  inquiries,  be 
arranged  into  classes : 
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First.  Sales  under  the  authority  of  heads  of  departments  generally. 

Second.  Sales  under  the  War  Department  other  than  sucit  as  are 
inclnded  iu  any  of  the  sis  excepted  classes  mentioned  in  section  361S  of 
the  Revised  Statntes. 

Third.  Sales  of  the  six  classes  of  property  excepted  in  section  3618 
from  the  general  words  of  this  section. 

Fourth.  Sales  of  unserviceable  property  originally  purcliused  from 
the  marine  hospital  fund. 

Fifth.  Sales  of  surplus  hve  stock,  vegetables,  and  forage  raised  on 
the  grounds  of  hospitals  by  the  labor  of  the  employes. 

As  to  these  several  classes  the  questions  for  consideration  are: 

First.  Can  the  expenses  of  sales  in  each,  or  in  any  case,  be  dedncted 
from  the  gross  proceeds! 

Second.  What  disposition  is  to  be  made  in  each  case  of  the  gross  or 
net  proceeds  t 

Third.  Can  property  of  any  clads  not  required  for  public  use  be  ex- 
changed for  supplies,  services,  or  other  property! 

Tlie  statntes  cit«d  do  not,  in  explicit  terms,  give  an  authority  to  sell, 
and  with  the  exception  of  the  marine-hospital  realty  there  is  no  gen- 
eral statute  which  does;  but  the  authority  to  sell  is  implied."  (Unitod 
States  v.  Macdaniel,  7  Pet.,  14;  Inspectors'  case,  1  Lawrence,  Coniptmll- 
ei's  Deeisions,  203.)  This  is  settled  by  a  long  usage  which  is  recognized 
in  the  various  provisions  of  law  in  respect  of  sales  of  unserviceat)le  or 
anDecessary  public  chattels.  (Peirce  v.  United  States,  1  Court  CI.,  270; 
Floyd  Acceptances,  7  Wall.,  666.)  The  usage  isjnstiHed  upon  the  prin- 
ciple that  when  a  statute  assumes  the  existence  of  a  power,  and  makes 
exphcit  provision  for  the  mode  of  its  exercise,  it  thereby  intends  that  the 
power  may  be  exercised,  and  hence  if  the  power  did  not  previously  exist 
snch  intent  is  equivalent  to  a  grant  of  the  power.  (State  ».  Miller,  23 
Wise, 634;  14  Op.  Att.  Gen.,  420.)  So  when  a  statute  assumes  the  ex- 
istence of  a  power  to  sell  certain  property,  and  pursuant  to  such  assump- 
tion it  makes  a  disposition  of  the  proceeds  of  the  sale,  the  jKtwer  to  sell 
must  certainly  exist.     (15  Op.  Att.  Gen.,  322.) 

If  the  qnestion  whether  the  gross  proceeds  of  sales  or  the  net  pro- 
ceeds thereof  only,  after  deducting  expenses  of  sale  only,  are  to  be  "cov- 
ered into  the  Treasury,"  ought  to  be  determinetl  solely  upon  the  provis- 
ions of  sections  3617  and  3618  of  the  Revised  Statutes,  and  in  tlie  connec- 
tion in  which  they  have  been  compiled,  itmight  be  urged  with  much  force 
that  the  gross  proceeds  only  should  be  so  disposed  of.  The  former  sec- 
tion requires  the  "gross  amount  of  all  moneys  received  from  whatever 
source"  to  lie  paid  into  the  Treasury  without  any  deduction,  "except 
as  otherwise  provided  in  the  next  section."    The  latter  section  requires 


*Why>  tbeu,  it  may  bo  said,  iliil  CnngresH  iIuhdi  il  necussOry  by  joiot  roaulution  of 
Jnl  J  20,  1668  (15  Stata.,  259),  and  again  Ijy  act  of  June  22, 1M74  (18  Stat.  300),  to  confer 
by  law  KUfhorjtyon  the  Secrptary  of  War  to  soli  obsolete  and  unservicoable  ordnance 
atoxest    The  unsn-er  is,  tbut  the  r«aolutiim  and  act  were  unnecessary  iegiblation. 
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*'  all  proceeds  of  sales  ot  old  material  •  •  •  or  other  property,"  ex- 
cept of  tlie  six  specified  classes,  to  be  *' covered  into  the  Treasury  as 
niiscellaiieons  receipts."  Under  one  section  the  ''  gross  amount"  is  spec- 
ified; under  the  other, '*  all  proceeds."  This  difference  in  phraseology 
gives  some  color  to  the  idea  that  because  of  this  difference  and  the 
implied  power  to  sell,  only  net  proceeds  of  sales  are  required  by  section 
3G18  to  be  covered  into  the  Treasury.  But,  for  several  reasons,  no  such 
construction  can  be  adopted. 

1.  When  the  meaning  of  the  Kevised  Statutes  is  plain,  it  is  not  allow- 
able, in  order  to  ascertain  their  meaning,  to  recur  to  the  original  statutes 
fi-om  which  they  have  been  taken.  Hut  the  latter  may  be  referi-ed  to 
when  it  is  necessary  to  ascertain  the  meaning  of  doubtful  language  iu 
tlie  revision.  (United  States  v.  Bowen,  100  U.  S.,  508.)  In  view  of  the 
practice  in  the  Interior  Department  referred  to,  it  may  be  assumed  that 
the  language  of  section  3018  is  not  plain;  that  it  is  doubtful  whether 
the  words  "  all  proceeds  "  mean  gross  or  net  proceeds.  In  all  such  cases 
*'the  general  intention  of  the  act  may  be  inferred  fi'om  the  previous 
legislation."  (Minis  v.  United  States,  15  Pet.,  441.)  The  history  of  a 
statute  is  always  useful  in  ascertaining  its  meaning  (id.;  Oooley,  Const. 
Lim.,  05,  citing  Baltimore  v.  State,  15  Md.,  370,  and  other  cases.) 

2.  And  the  i-evision  recognizes  tliis  rule  of  construction  by  declarini; 
that  "no  inference  of  a  legislative  construction  is  to  be  drawn  by  reason 
of  the  title  under  which  any  i)articular  section  is  placed."  (Rev.  Stat, 
5000.)  Hence,  the  meaning  of  sect  ion  3018  is  to  be  gathered  by  an  ex- 
amination of  the  original  statutes,  the  usage  under  them,  and  their  his- 
tory and  purpose. 

3.  If  sections  3017  and  3018  are  to  bo  construed  together,  no  support 
is  given  to  the  idea  that  under  the  latter  section  only  net  proceeds  of  saleR 
are  to  be  covered  into  the  Treasury.  Section  3017  requires  the  ''gross 
amount  of  all  moneys  received  from  whatever  source  for  the  use  of  the 
United  States"  to  be  paid  into  the  Treasury.  This  language  is  general 
and  comprehensive.  Section  3018  says  that  "  all  proceed^t  of  sales"  of 
specified  i)r()perty,  "  or  other  public  property  of  any  kind,"  shall  be  cov- 
ered into  the  Tr*ia«ury. 

a.  The  expression  "all  proceeds"  is  sufliciently  comprehensive  to  be 
interpreted  as  meaning  "gross"  amounts.  It  is  equivalent  to  the  ex- 
pression "  total  receipts." 

b.  Jf  there  were  no  provisions  in  either  of  these  two  sections  other 
than  the  similar  clauses  in  each  requiring  "the  gross  amount"  and  "all 
proceeds  of  sales"  to  be  covered  into  the  Treasury,  a  different  purpose 
should,  if  ])racticable,  be  assigned  to  the  different  phraseology.  ( United 
States  V.  Moore,  95  U.  S.,  703 ;  X.  L.  &  B.  Inst.  r.  Com.,  14  B.  Monroe, 
200 ;  Sedgwick,  Stat,  and  Const.  L.,  211 ;  Dodge  v.  Gridley,  10  Ohio,  176.) 
But  in  this  case  such  construction  would  be  improper,  because  each  of  the 
provisions  refers  unmistakably  to  all  proceeds  of  sales.    Both  are  abso- 
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lately  comprehensive  of  all  proceeds.  Section  3617  requires  the  gross 
amount  of  all  moneys,  received  from  whatever  source,  "  except  as  other- 
wise provided  in  the  next  section,"  to  be  paid  into  the  Treasury.  The 
exception  referred  to  does  not  relate  to  the  question  of  gross  or  net  pro- 
ceeds. It  merely  provides  that  the  proceeds  of  sales  of  six  named  classes 
of  property  need  not  to  be  covered  into  the  Treasury  on  account  of  *'i)ro- 
ceeds  of  government  property."  These  proceeds,  by  force  of  section  3092, 
are,  in  the  words  of  the  statute,  to  "  revert  to  that  appropriation  out  of 
which  they  were  originally  expended;"  that  is,  to  the  appropriation  ma^le 
for  the  purchase  of  the  articles  sold.  The  exception  is  as  to  the  paymen  t 
into  the  Treasury  in  such  manner  that  the  moneys  may  not  be  expended 
without  express  appropriation,  and  not  as  to  payment  into  the  Treasury 
of  gross  or  net  proceeds  of  sale.  The  repetition  in  section  30 18  of  a 
declaration  that  "all  proceeds  of  sales  •  •  •  shall  be  covered  into  the 
Treasury,"  in  as  broad  terms  a«  the  declaration  in  section  3017  that  *'  the 
gross  amount  •  •  •  shall  be  paid  into  the  Treasury,"  was  designed  as 
an  introiluction  on  which  to  engraft  the  six  classes  of  property  excepted 
in  the  former  section,  none  of  the  proceeds  of  which  are  necessarily  re- 
quired to  be  paid  into  the  Treasury. 

4.  This  result  follows  from  an  examination  of  the  original  statutes. 
Section  3617  was  compiled  mainly  from  section  1  of  the  act  of  March 
3,  1S49.  (9  Stats.,  398.)  This  section  is  substantially  in  the  same  words 
as  those  used  in  the  Revised  Statutes.  Although  it  speci ties  receipts 
from  customs  duties  and  sales  of  public  lands,  and  section  3017  does 
not,  nevertheless  these  receipts  are  sufficiently  covered  b^'  the  general 
words  of  section  3617. 

The  established  and  general  policy  ascertainable  in  the  provisions  of 
sections  3617  and  3618  of  the  Revised  Statutes,  and  in  the  acts  from 
which  these  sections  were  taken,  is  that  the  gross  amounts  of  all  moneys 
accruing  to  the  government,  including  those  arising  from  all  sales, 
in  the  absence  of  express  authority  to  the  contrary,  should  be  paid  and 
covered  into  the  Treasury,  and  not  be  paid  out  without  subsequent  ap- 
propriation. Section  3617  excepted  only  one  source  of  revenue  from  so 
being  paid,  namely,  "the  revenues  of  the  Post-Office  Departuient." 

The  act  of  1849  neither  gave  nor  recognized  by  implication  a  power 
of  sale.  The  act  of  May  8,  1872,  carried  into  section  3618,  declares  that, 
excepting  certain  proceeds  therein  named,  "all  proceeds  of  sales  of  old 
material,  condemned  stores,  supplies,  or  other  public  property  of  any 
kind  shall  hereafter  be  deposited  and  covered  into  the  Treasury  as  mis- 
eelhuieons  receipts,  on  account  of  'proceeds  of  government  property,'  and 
shall  not  be  withdrawn  or  applied  except  in  consequence  of  a  subse- 
quent appropriation  made  by  law  •  •  •."  This  act  recognized  a 
general  power  of  sale  of  all  classes  of  property,  and  it  determined  the 
disposition  of  the  proceeds. 

Effect  can,  and  should,  be  given  to  sections  3617  and  3618  of  the  Be- 
vised  Statutes. 
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Section  3619  of  the  Bevised  Statates  provides  that: 

Sec.  3619.  Every  officer  or  agent  who  neglects  or  refuses  to  comply 
with  the  provisions  of  section  thirty-six  hnndrcd  and  seventeen  shall  be 
sabject  to  be  removed  from  office,  and  to  forfeit  to  the  United  States 
any  share  or  part  of  the  moneys  withheld  to  which  he  might  otherwise 
be  entitled. 

It  might  be  nrged  with  some  force  that  the  fact  that  this  section  is 
not  in  terms  made  applicable  to  section  3618  shows  that  a  different  pur- 
pose or  effect  should  be  applied  to  that  provision  of  section  3617  which 
requires  ^^  the  gross  amount  of  all  moneys''  to  be  paid  into  the  Treasuiy 
from  that  which  should  be  applied  to  the  provision  of  section  361S,  re- 
quiring ^^  all  proceeds  of  sales"  to  be  covered  into*  the  Treasury. 

If  the  Bevised  Statutes  had  been  originally  enacted  as  one  act  there 
might  be  some  plausibility  in  this  view.  But  it  is  a  compilation  of  prior 
statutes.  Section  3617  was  taken  from  the  act  of  March  3, 1849,  and 
section  3619  from  the  act  of  July  18, 1866,  which  was  amendatory  of  that 
of  1849,  and  hence  these  sections  assume  the  form  in  which  they  are 
incorporated  in  the  revision. 

But  the  expression  ^^all  proceeds"  in  section  3618  ia  taken  from  the 
act  of  March  3, 1847,  and  the  expression  ^^  gross  amount"  in  section 
3617  from  the  act  of  March  3, 1849.  Both  expressions  are  comprehen- 
sive—sufficiently so  to  include  the  total  proceeds  of  sales.  Neither  one 
of  these  statutes,  separated  by  years  in  their  enactment,  was  passed 
with  reference  to  the  words  employed  in  the  other,  and  with  a  view  to 
produce  a  different  result  by  the  employment  of  different  words.  When 
two  separate  sections  in  the  Bevised  Statutes  are  found  upon  the  same 
subject,  one  more  comprehensive  than  the  other,  by  a  rule  of  construc- 
tion already  stated,  a  puri)ose  should  be  assigned  to  each  as  not  compre- 
hending the  subject-matter  of  the  other.  If  this  rule  should  be  applied 
in  this  case,  it  would  not  change  the  decision  now  made.  The  question 
whether  section  3617  includes  all  the  proceeds  mentioned  in  section  3618 
so  as  to  bring  all  within  the  penal  operation  of  section  3619  is  not  now 
presented  for  decision.  But  whether  so  or  not,  the  result  arrived  at 
in  this  case  cannot  be  affected  thereby.  Section  3  of  the  act  of  Septem- 
ber 28,  1850  (9  Stats.,  507),  is  a  legislative  construction  that  all  pro- 
ceeds of  sales  of  government  property  were,  in  the  meaning  and  inten- 
tion of  Congress,  within  the  provisions  of  section  1  of  the  act  of  March 
3, 1849  {ib.  398),  from  which  section  3617  of  the  Bevised  Statutes  was 
complied.  Hence  unless,  as  in  the  case  provided  for  in  the  act  of  1850, 
there  be  special  statutory  direction  in  respect  of  proceeds  of  sales  of 
any  class  of  public  property,  any  failure  to  deposit  the  gross  proceeds 
would  be  a  violation  of  section  3G17,  and  section  3619  would  apply. 

There  are  six  classes  of  property  specified  in  section  3618  which  were, 
by  various  acts,  excepted  from  the  general  provision  of  law  requiring 
pnHM5eds  of  sales  to  be  covered  into  the  Treasury  and  not  to  be  expended 
without  subsequent  appropriation,  namely,  by  the  acts  ot  April  20, 1866 
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(14  Stets.,  40),  May  31, 1872  (17  Stats.,  S3),  September  23, 1850  (9  Stats., 
507),  Jnly  28, 1800  (U  Stats.,  336),  May  3,  X872  (17  Stats.,  83),  Mareh 
3, 1875  (18  Stats.,  410),  March  3, 1847  (9  Stats.,  171),  and  Jniio  8,  IS72 
(17  8tat«..  337). 

"Sone  of  these  acts  relate  to  the  qnestion  in  respect  of  paying  i»  thtf 
gross  or  net  proceeds.  Upon  the  origiual  statutes,  so  far  conmilermi, 
the  };ross  proceeds  of  all  sales  other  than  those  within  the  exception  of 
section  3018  of  the  Revised  Statutes  are  to  be  covered  into  tlie  Treas- 
iiry. 

5.  The  same  result  follows  from  another  consideration:  It  was  in  sub- 
stance provided  in  paragraph  1032  of  the  "Army  Regulations  of  18(13" 
that  the  expenses  of  sales  of  military  stores  and  of  other  Army  siii>plies 
regularly  condemned  should  bo  paid  from  the  proceeds.  But  section  5 
of  the  act  of  May  8,  1872  (17  Stat.,  83),  which  has  boen  carried  into  sec- 
tion 3GI8  of  the  Revised  Statutes,  required  "  all  proceedn  of  sales  of  old 
material,  condemned  stores,  supplies,  or  other  ]>ublio  property  of  any 
kind,"  excepting  only  receipts  of  sales  of  marine  hoapitiila,  revenue  cut- 
ters, condemned  Ifavy  clothing,  and  commissary  stores  sold  toofiicorsof 
'  the  Army,  to  be  covered  into  the  Ti-easary.  This  sectiou  of  tbe  act  of  187'i 
was  regarded  as  abrogating  the  provision  of  paragraph  1032  of  the  Army 
Regulations  referred  to.  As  such  effect  vas  not  perhaps  intended,  the 
act  of  June  8, 1872  (17  Stat.,  337),  declares  that  section  5  of  the  act  of 
May  8,  1872,  "should  not  bo  held  to  repeal"  the  pi-ovisiou  of  the  Army 
Begnlations  which  directs  the  expenses  of  sales  of  "  military  stores  or 
supplies  regnlarly  condemned"  to  l>e  paid  from  the  profceds.  The  act 
of  JnneS,  1872,  was  a  legislative  construction  of  the  act  of  May  8, 1872, 
that  the  grosd  proceeds  of  other  sales  which  are  not  specially  excepted 
from  the  general  provisions  of  law  should  be  paid  into  the  Treasury. 
Expre»»io  unius  est  exclMto  alteriug.  (See  District  Land  Office  caMo,  2 
Lawrence,  Compt.  Dec.,  421.)  Paragraph  1032  of  said  Ar/ny  Regula- 
tions of  1803  is  DOW  paragraph  1625  of  the  Army  Itegulations  of  1881. 
Is  this  a  valid  regulation  1  Of  coarse  a  regulation  made  by  the  head  of 
a  department  cannot  be  operative  if  it  be  in  couSict  with  a  statute.  Tbe 
act  of  June  8,  1872  (17  Stat.,  337),  which  gave  effect  to  this  regulation, 
is  not  wholly  incorjiorated  with  the  Revised  StatoteH.  That  clause 
of  the  act  relating  to  "military  stores  or  supplies  regularly  condemue*!" 
has  not  been  incorporatetl  with  sectiou  3C18  of  the  Revised  BtaUitei, 
or  with  any  other  section ;  hence  it  has,  by  section  5506,  Iwen  dechired  to 
have  been  repealed.  Unless  theomittcdiH>rtionof  thisactcan  be  consid- 
ered an  I>eiDgstiUiii  force,  and  it  cannot,  paragraph  1623  of  tbe  Anuy  Begn- 
lations of  1831  is  in  conSict  with  the  statutes,  and  is  therefore  void  and  of 
no  effect.  (Audit  case,  1  Lawrence,  Compt.  Dec.,  43  n.;  Edmuadit'  caw,  2 
Lawrence,  Compt  Dec,  528.)  This  vit-w  of  the  case  b  supported  by  tbe 
act  of  Jane  22, 1874  ^18  Sut.,  200),  which  anthorized  the  .Secretary  of 
War  to  sell  "all  obsolete  and  onserviceabte  ammunition  and  leaden 
balls    ■     •     •     n  xhfSi  stored  in  varions  arsenalM,  "ontl  to  cavne  the  net 
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proceeds  of  such  sale,  after  paying  all  costs  and  expenses^  •  •  •  to  be 
covered  into  the  Treasury  of  the  United  Sta^tes  •  •  •."  This  is  a 
legislative  construction  that  without  such  enactment  the  expenses  of 
the  sale  could  not  have  been  paid  from  the  proceeds.  The  power  to  sell 
^uch  property  already  existed  by  express  provision  of  the  act  of  March 
3,  1825,  now  section  1241  of  the  Eevised  Statutes,  which  authorizes  the 
President,  and  therefore  the  Secretary  of  War,  to  "cause  to  be  sold  any 
ordnance,  arms,  ammunition,  or  other  military  stores^  or  subsistence  or 
medical  supplies,  which  •  •  •  shall  appear  to  be  dama<i:ed  or  other- 
wise unsuitable  for  the  public  servici^  •  •  •  jfj  Section  3618  of  the 
Revised  Statutes  directs  that  proceeds  of  sales  of  "public  property  of 
any  hind'"  should  be  covered  into  the  Treasury,  and  thus  tacitly  admits 
the  existence  of  a  power  to  sell  such  property.  The  act  of  1874  was 
necessary,  not  to  grant  a  power  to  sell,  but  to  authorize  the  expenseH  of 
such  sale  to  be  deducted  from  the  proceeds.  See  in  this  connection 
the  i)rovi8ion  in  respect  to  such  sales  under  Navy  and  War  Departments, 
contained  in  the  act  oF  March  3,  1875  (18  Stat.,  (fe8),  from  which  it  might 
be  implied  that  expenses  of  sales  of  useless  ordnance  in  the  War  Depart- 
ment as  well  as  in  the  Navy  Depjirtment  might  be  deducted  from  pro- 
ceeds. 

While  it  is  true  that  the  Army  Eegulations  of  1881  were  codified  and 
publii^hed  under  the  authority  of  section  2  of  the  act  of  June  23, 1879  (21 
Stats.,  34),  and  that  the  recognition  by  Congress  of  a  regulation  or  prac- 
tice of  an  executive  department  generally  gives,  if  it  were  otherwise 
wanting,  legal  effect  to  such  practice  or  regulation,  it  does  not  in  this 
(jase  follow  that  the  i)ro vision  in  paragraph  1025  of  the  codified  Regu- 
lations in  respect  of  paying  expenses  from  proceeds  of  sales  is  valid, 
for  the  act  of  1879  authorized  the  codification  only  of  such  regulations 
of  the  Army  as  were  in  force  at  the  date  of  this  act.  It  has  already  been 
shown  that  paragraph  1032  of  the  Kegulations  of  1803  was  inoperative 
after  the  enactment  of  the  Revised  Statutes,  because  of  the  omission 
from  the  revision  of  that  part  of  the  act  of  June  8,  1872,  which  had  re- 
cognized its  validty;  hence  paragraph  1025  of  the  co<lified  llegnlations 
is  now  inoperative. 

0.  This  ({uestion  should,  in  resi)ect  of  proceeds  of  sales  of  public  prop- 
erty which  arc  not  specially  excepted  from  the  operation  of  the  general 
provisions  of  law,  be  considered  as  settled  by  decisions  and  usage.  On 
the  nth  of  May,  1872,  the  Secretary  of  the  Treasury  asked  the  opinion 
of  the  First  (comptroller  on  this  subject  in  respect  of  the  provisions  of 
section  5  of  the  act  of  May  8,  1872,  and  the  latter  oflicer  rendei'ed  the 
following  opinion : 

TRrAsuRY  Department, 
First  Comptroller's  Office,  May  13,  1872. 

Sm:  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  11th 
instant,  inclosing  copy  of  the  fifth  section  of  the  legislative,  executive, 
and  judicial  appropriation  act,  approved  May  8,  1872.    You  inquire — 
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of  July  ^H 

tlierwise  ^^H 
ipropria-  I 


First.  'Whetbcr  this  section  goes  into  effect  before  tlie  Ist 
uext  f 

Every  provision  of  law  is  of  prefient  eftect,  except  when  otherwise 
provided.  The  act,  of  which  this  is  a  portion,  ie  one  making  appropria- 
tions for  the  liscal  year  18T2,  but  itn  general  purpo)^  has  no  relation  to 
this  specific  provision  and  does  not  (loutrol  it.  This  section  neitlier 
inakeft  nor  controls  tlie  use  of  any  appropriation  contained  in  the  act; 
it  is  indetiendent  of  other  provisions,  and  is  not  affected  by  the  jiortioa 
whitrh  liiDiis  the  periotl  dunng  which  appropriations  can  be  used.  I 
unswer.  therefore,  that  it  went  into  effect  on  the  approval  of  the  bill. 

S«cou(l.  Does  it  apply  to  the  sale  of  new  material  from  one  depart- 
ment or  bureau  to  another,  or  is  it  contioed  to  old  and  coudeuined 
pnblic  property  I 

It  spplies  to  all  kinds  of  property,  old  or  new,  condemned  or  uncon- 
douHietl,  with  certain  exceptious  contained  in  the  second  sentence,  and 
to  snk's  by  one  department  or  bnreaa  to  another.  The  language  is, 
**tbat  all  Hides  of  old  uiateriid,  coudcnined  st^tres,  su]ipltes,  or  other 
public  pro|ierty  of  any  kind  shall  hereafter"  be  covered  into  the  Treas- 
ury ail  itii.scellaneoHS  receipts.  The  wonis  "or  other  pnblic  property 
of  any  kind"  arc  very  comprehensive,  and  exclude  the  construction  sug- 
gested in  the  question. 

I  do  Tiut  mean  to  say  that  when  one  branch  of  the  service  makes  sorafl 
article,  as  a  piece  of  furniture,  from  its  own  material,  and  at  its  own  ex- 
pense, for  and  upon  the  request  of  another  branch,  that  the  cost  must 
be  covered  in  as  a  miscellaneous  receipt. 

Third,  Proceeds  of  paper  shavings  sold  by  the  Congressional  Printer 
must  be  paid  in  under  this  section. 

Fourth.  Tht'  act  says,  "all  proceeds  of  sides,"  &e.,  "or  other  public 
property,"  and  thus  embraces  all  receipts  and  all  projierty  sold.  The 
expenses  attending  a  sale  cannot  tie  deducted,  fur  that  would  defeat  a 
e<iRipliance  with  the  reijuireuieut  "that  all  proceeds  of  sales"  shall  be 
p(U(]  in,  &c. 

I  am,  very  respectfully, 

K.  W.  TAYLER,    ' 
Conqitroller. 

Hou.  Gbohge  S.  Boutwell, 

Secretory. 

Pursuant  to  this  opinion  the  Secretary  of  the  Treasury  issued  the  fol-  | 
lowing  ''inatnietions  concerning  the  disposition  of  the  proceetls  of  sales  | 
of  public  pmperty  under  the  fifth  section  of  the  act  of  May  8,  1872,  and 
an  act  amendatory  of  said  section,  approved  Juno  8,  1872." 

M-^^^'lJi^.tKo  T  ]  Treasury  DBPARTMEMr,  July  9,  ISTli. 

All  olticers  of  the  United  States  are  instructed  that  tlie  proceeds  of 
saK-s  of  public  property,  of  every  character  and  description,  excepting 
rach  as  pertain  to  marine  hospitals,  revenue  cutters,  the  clothing  fund 
of  the  Navy,  and  the  sale  of  materials,  stores,  or  supplies  to  officers  and 
soldierii  of  the  Army,  or  to  exploring  and  surveying  expeditions  autlior- 
izeil  by  law,  which  are  to  be  disposed  of  in  accordance  with  former 
prorixions  of  law,  must  be  immediately  paid  into  the  Treasury  as  mis- 
cellaneouf^  receipts,  without  any  abatement  or  deduction  whatever, 
excepting  the  expenses  of  sales  of  military  stores  or  supplies  regularly 
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condemned,  which,  under  paragraph  1032,  Revised  Army  Begalations 
of  1863,  and  the  act  of  June  8, 1872,  are  authorized  to  be  paid  from  the 
proceeds  of  such  sales,*  by  being  deposited  to  the  credit  of  the  Treas- 
urer of  the  United  States  in  general  account,  either  at  the  Treasurer's 
own  office  or  at  the  office  of  one  of  the  United  States  assistant  treas- 
urers, designated  or  national  bank  depositaries. 

For  all  such  deposits,  certificates  of  deposit,  in  duplicate  or  triplicate, 
should  be  issued  by  the  several  depositaries,  giving  the  name  and  offi- 
cial title  of  the  depositor,  and  stating  that  they  are  on  account  of  ^'pro- 
ceeds of  government  property."  The  bureau  or  office  to  which  the 
property  appertains  should  also  be  given  on  the  face  or  back  of  each 
certificate,  and  an  explanation  of  the  kind  and  amount  of  property  sold, 
and  the  original  of  these  certificsvtes  should  always  be  forwarded  to  the 
Secretary  of  the  Treasury  as  soon  as  they  shall  have  reached  the  de- 
positors.   •    •    • 

GEO.  S.  BOUTWELL, 
Secretary  of  the  Treasury. 

The  construction  given  to  statutes  by  executive  officers  who  are  charged 
with  the  duty  of  carrying  them  into  effect,  should,  when  it  has  been  fol- 
lowed for  any  considerable  period  in  the  practice  of  the  department, 
generally  be  adhered  to.  (United  States  v.  Moore,  95  U.  8.,  763;  Ed- 
wards V.  Darby,  12  Wheat.,  210 ;  United  States  v.  State  Bank,  6  Pet. 
29;  United  States  v.  Macdaniel,  7  Pet.,  14;  United  States  v.  Boweny 
100  U.  S.,  511.)  But  if  such  construction  be  clearly  erroneous,  it  should 
not  be  followed.  (See  such  a  case  in  Finance  Beport,  year  1856-'7,  pp. 
82-89.) 

As  to  the  questi(in,  <^  What  disposition  is  to  be  made  in  each  case  of 
the  gross  or  net  proceeds  of  sales  f"  the  answer  is,  that  when  not  other- 
wise excepted  by  law,  they  are  to  be  paid  into  the  Treasury  without  any 
abatement  or  deduction  whatever  (Rev.  Stats.,  3617),  and  be  covered  in 
*<as  miscellaneous  receipts  on  account  of  proceeds  of  government  jirop- 
erty,''  and  not  '*  be  withdrawn  or  applied  except  in  consequence  of  a  sub- 
sequent appropriation  made  by  law.  {lb.  3618.)  The  classes  of  proceeds 
of  sales  of  property  excepted  from  this  mode  of  disposition  are  enumer- 
ated in  section  3618  of  the  Kevised  Statutes.  The  language  of  sec- 
tion 3692,  in  respect  of  such  proceeds,  is  that  they  "  shall  respectively  re- 
vert to  that  appropriation  out  of  which  they  were  originally  expended ;" 
that  is  to  say,  according  to  the  act  of  March  3, 1847  (9  Stats.,  171,  sec. 
1),  from  which  the  provision  is  partly  taken,  "to  that  appropriation  from 
which  such  [property]  stores  and  other  articles  were  originally  pur- 
chased.^ On  this  language,  and  in  view  of  the  two  years'  limitation  pre- 
scribed in  section  5  of  the  act  of  June  20, 1874  (18  Stats.,  110),  in  respect 
of  expenditure  of  appropriation,  a  question  may  arise  as  to  whether  the 
reverted  proceeds  of  the  excepted  classes  of  sales  can  be  expeuded  with- 
out subsequent  approi)riation  when  the  original  appropriation  has  ^^  re- 
mained upon  the  books  of  the  Treasury  for  two  fiscal  years.'' 


*It  has  already  been  sbown  that  the  gross  proceeds  of  salea of  "military  stores  or 
snpplies  regularly  coDdemnod/'  must  now  be  deposited  as  proceeds  of  goverument 
property,  without  any  deduction  therefrom  on  account  of  "expenses  of  sales,"  (Antey 
45) 
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As  to  the  j)roe«e*l8  of  sales  of  revenue  eatters,  which  are  generally 
bnilt  from  "periniiiient  epedfle  appropriationB,"  tlie  proceeds  may  be 
ex{>enile(l  without  limitation  as  to  time,  because  such  appropriations 
are  not  intended  to  be  covered  into  the  Treasury  under  the  act  of.Tune  20, 
1874,  (IS  8tiitH.,  110,  seo.  5.)  But  as  to  proceeds  of  sales  of  articles 
whirh  were  originally  i>Hrchased  from  any  auiniul  appropriation,  and 
which  ikMjrue  after  Mivh  appropriation  hats  remaiued  upon  the  liooks  of 
the  Treasury  for  two  fixcal  years,  they  are  not  available  for  cnri-ent  nae. 

The  geueral  words  of  sections  3617  and  3(>I8  of  the  Reviiwd  Statutes 
do  not  ftiiply  to  proceeds  of  Sitle  of  unserviceable  supplies  or  other  prop- 
erty oriinnally  purchased  from  thn  marine-hospital  fuu<l.  or  to  proceeds 
of  «alo  of  suqilus  live  stock,  vejretables,  or  forage  raised  by  employes 
on  tht>  hospital  grounds. 

The  last  clause  of  section  JiUSo  of  the  Revised  Stutntes  provider  that 
"in  no  case  shall  any  special  appropriation  be  available  for  more  than 
two  yeara  without  further  provision  of  law,"  Therefore,  unless  such 
appnijiriatiou  belongs  to  one  or  other  of  the  classes  nientioued  in  the 
first  proviso  of  section  5  of  the  act  of  Jnne  20, 1874  (18  Stats.,  110;  1 
Lawrence,  Compt.  Dei'.,  Appendix,  p.  578),  or  is  otherwise  exet^pted  by 
law  from  the  operation  of  section  3685,  the  proceeds  of  sales  of  articles 
originally  purchased  from  suf^h  an  appropriation  cannot,  without  reap- 
propriation,  be  expended  when  such  appropriation  has  remained  on  the 
books  of  the  Treasury  two  fiscal  years. 

The  statute  authorizes  the  President  "  to  receive  donations  of  real  or 
personal  proi>erty,  in  the  name  of  the  United  States,  for  the  erection  or 
support  of  hospitals  for  sick  and  disabled  seamen."  (Rev.  Stat«.,  4801.) 
The8U|>ervi8ionof  "n//m«/?er«eonnfcted  with  the  Marine  Hospital  Serv- 
ice" is  "  under  the  direction  of  the  Secretary  of  the  Treasury,"  ( lb,,  4802.) 
Tlie  several  collectors  o[  customs,  respectively,  are  re<4Uired  to  "deposit, 
vithont  abatement  or  rednction,  the  sums  collected  by  them  under  the 
provisions  of  law  imposing  a  tax  upon  seamen  for  hospital  purposes, 
and  with  the  nearest  depositary  of  public  moneys."  The  taxes  so  collect- 
ed are  to  be  placed  to  the  credit  of  "  the  fund  for  thp  relief  of  sick  and 
disabled  seamen  employed  in  registered,  enrolled,  and  licensed  vessels  of 
tbe  United  States."  (/ft.,  4803.)  Theproperty  donated  by  private  indi- 
vidoals  for  the  erection  and  support  of  Marine  Hospitals,  when  accepted 
by  the  President,  becomes  the  public  property  of  the  United  States. 
Congress,  by  the  act  of  April  20,  I8GU  (14  Stats.,  40),  which  authorizes 
,  the  Secretary  of  the  Treasury  to  sell  or  lease  such  marine -hospital  build- 
ings and  lands  appertaining  thereto  as  he  may  deem  advisable,  has  rec- 
ognized the  title  of  the  Unite<l  States  in  such  realty  as  proitrietary  not 
only  in  name  but  for  alt  purposes  of  grant  and  conveyance.  In  respect 
ofMUch  property  the  United  States  can,  in  proper  cases,  maintain  actions 
of  ejectmeut,  replevin,  or  trover,  and  in  respect  of  movable  pi'oi>erty  of 
the  hospitals  it  may  maintain  an  action  in  detinue.  But  when  any  ma- 
H.  Ex,  219 4 
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rine-hospital  property  is  sold,  the  same  act  shows  an  unmistakable  inten- 
tion on  the  part  of  Congress  to  appropriate  the  whole  proceeds  of  the  sale 
to  the  benevolent  object  for  which  the  property  had  been  donated  or  orig- 
inally  purchased;  *^  the  proceeds  of  said  leases  and  sales  are  hereby  ap- 
propriated for  the  niarine-hosi)ital  establishment."  This  act  is  suffi- 
ciently incorporated  into  sections  3618  and  3692  of  the  llevised  Statutes 
to  show  that  such  property  may  be  sold,  and  tliat  no  appropriation  of 
the  proceeds  for  any  object  other  than  that  stated  was  intemied  by  Con- 
gress. Similarly  the  moneys  "  collected  under  the  provisions  of  law  im- 
posing a  tax  upon  seamen  for  hospital  pur))oses"  are  public  moneys  of 
the  United  States,  as  much  so  as  if  they  were  collected  from  customs 
duties  or  internal-revenue  taxes.  In  respect  of  the  moneys  so  collected, 
the  intention  of  Congress  is  as  unmistakable  as  it  is  in  respect  of  the  pro- 
ceeds of  sales  or  leases  of  marine-hospital  realty.  "  All  such  money  shall 
be  placed  to  the  credit  of  the  fund  for  the  relief  of  sick  and  disabled  sea- 
men.'' (Rev.  Stat.,  4803.)  These  words  indicate  an  intention  on  the 
part  of  Congress  that  the  sick  and  disabled  seamen  referred  to  shall 
have  all  the  benefit  of  all  the  hospital-tax  collected.  Could  such  intent 
be  carried  out  if  any  portion  of  the  moneys  were  to  be  covered  into  the 
Treasury  and  become  a  part  of  the  "  moneys  not  otherwise  appropriated,'* 
and  thus  become  liable  to  be  withdrawn  from  the  Treasury  under  appro- 
priations "  from  moneys  not  otherwise  appropriated,"  and  be  expended  for 
other  than  the  Marine  Hospital  Service  If  Yet  such  would  be  the  effect 
under  any  construction  of  law  which  would  regard  the  marine-hospital 
'  tax  as  other  than  a  ^jpecial  fund  created  for  one  special  object  and  in- 
tended to  be  always  available  for  this  object.  But  the  intention  of  Con- 
gi'css  is  clear  on  this  point;  the  fund  "is  api)ropriated  for  the  expenses 
of  the  Marine  Hospital  Service";  it  is  "to  be  employed,  under  the  direc- 
tion of  the  Secretary  of  the  Treasury,  for  tlie  care  and  relief  of  sick  and 
disabled  seamen."  (lb.,  4803.)  The  intention  plainly  is  that  this  fund 
shall  be  used  solely  for  the  benefit  of  sick  and  disable*!  seamen.  Xo  lan- 
guage could  be  stronger  or  more  exact  than  tliat  used  by  Congress  in 
showing  this  intention.  The  legislation  is  on  a  8i)ecial  subject ;  it  has 
been  incorporated  into  the  Revised  Statutes  as  permanent  law.  If  there 
is  anything  in  this  legislation  which  would  conflict  with  the  general 
law  relating  to  public  money  or  pubiic  property,  such  thing  is  by  the 
rules  of  construction  to  be  regarded  as  an  exception  to  the  ;;enerallaw. 
If  the  proceeds  of  the  hospital  tax  are  so  firmly  secured  to  the  marine- 
hospital  fund  that  no  part  of  them  can  be  used  for  or  devoted  to  any 
other  object  or  purpose,  it  necessarily  follows  that  the  proceeds  of  sales 
of  proi)erty  purchased  from  this  fund  cannot  be  used  for  any  purpose 
other  than  that  for  which  the  fund  itself  was  created.  The  transmuta- 
tion of  the  money  of  the  fund  into  articles  for  the  use  of  the  hospital 
service  and  the  retransmutation  of  such  articles  into  money  cannot  be  al- 
lowed to  defeat  the  intention  of  Congress,  which  is  that  the  "sick  and 
disabled  seamen"  shall  have  the  whole  beneficial  interest  in  the  fund. 


Sale  of  Old  .}ftilcrial,  d^c.—Pructetln  <>/  Nalt-if  Cane. 

I  It  was  not  intended  tliat  tbe  tJnited  States  Treasury  sbonld  derive  any 
benefit  frwin  tlie  hospital  tax.     Hut  if  any  piirt  of  tbe  proe-eeds  of  sules 

'  of  coiidfiimed  or  iiiinecesHai-y  Iiospitiil  supplies  weie  to  be  covered  into 
tbe  Treasury,  so  as  t*t  be  unavailable  for  bospital  purposes,  tlie  Treasury 

I    would  l>e  beueflted  and  siuk  and  disulded  seamen  would  be  injured  to 

'  tl|e  extent  of  tbe  amount  so  covered  in.  Tbat  wbich  cannot  be  done  di- 
rectly cannot  be  done  indirectly. 

2.  Section  3017  relates  to  moneys  received  from  wbatever  source  "for 
'  the  use  of  tbe  United  States.*'  The  marine-hospital  fund  and  property 
'  Are  in  one  sense  for  tbe  use  of  the  United  States,  but  t  bey  are  by  express 
\    law  appropriated  to  the  special  use  of  tbe  Marine  Hospital  Service,  which 

iu  part  is  founded  on  private  charity,  and  mainly,  if  not  altogether, 
sapiwrted  by  u  tax  on  tbe  earnings  of  seamen.  Tbe  tnarine  hospital  and 
ftind  are  public  pmperty,  but  as  they  are  devoted  to  a  8|>ectal  purpose, 
the  application  of  them  to  any  other  purpose  would  require  a  change  in 
the  statute  and  involve  a  breach  of  good  faith.  Section  3013  relates  to 
the  sale  of  "old  material,  condemned  stores,  supjdies,  or  other  public, 
property  of  any  kind."  The  s|ieciftlly  described  proi>erty  pertains  to  the 
general  pnblic  service.  Tbe  words  "other  public  property"  are  by  their 
context  restrained  to  )in»perty  of  tbe  same  class,  the  procewls  of  whicb 
are  to  be  covered  into  the  Treasury,  and  may,  without  any  breach  of 
Ciuth,  be  devoted  by  Congress  to  any  purpose  whatever,  at  its  discretion. 
Tbe  maxim,  yoscitur  h  sociU,  applies. 

3.  The  authority  to  sell  or  lease  marine  hospitals  is  ©xi)ressly  given 
by  section  -ISIHI  of  the  Revised  Statutes;  but  without  this  it  might  be 
raised  by  implication  from  section  3618.  This  section  refers  to  the  "sale 
or  leasing  of  marine  hospitals,"  and  it  is  provided  iu  section  ;t692  that 
the  proceeds  of  the  sales  and  leases  shall  "  revert  to  that  appropriation 
ont  of  whicb  they  were  originally  expended."  The  power  to  sell  un- 
Berrioeabie  marine-hospital  chattel  property  is  not  expressly  given  by 
statute,  bnt  it  nevertheless  arises  from  the  authority  given  to  tlie 
BeoretAry  of  the  Treasury  and  the  supervising  surgeon  to  supervise  all 
matters  couoectetl  with  the  Marine  Hospital  Service  (Eev.  Stat.,  4SfKi), 
or,  even  without  this,  as  an  incident  of  the  duty  to  conduct  the  hospital 
service  in  a  proper  manner.     (United  States  v.  Mactlauiel,  7  Pet.,  14.) 

Tbe  statute  declares  that  the  whole  hospital  fund  "  shall  be  employed 
nnder  tbe  direction  of  the  Secretary  of  the  Treasury,"  and  by  a' "  per- 
maneat  specifte  appropriation"  all  moneys  accruing  to  the  fund  are 
"appropriated  for  the  expenses  of  the  Marine  Hospital  Service,"  (Kev. 
Stat.,  308!),  4Sti;t.)  Here,  then,  is  a  specific  power  over  a  specific  sub- 
ject, and  a  special  statutory  direction  iu  i-eupect  of  this  snbject.  Such 
direction  must  therefore  be  (wnstrueil  as  constituting  an  exception  to 
tbe  geuei-al  words  in  sections  3617  and  3618  of  the  Bevised  StAt- 
nten.  It  is  a  recognized  principle  of  coustntctiou  that  "where,"  as  iu 
thia  ease,  "two  statutes  relate  to  the  same  thing,"  e.  g,,  public  moneys, 
"and  one  is  more  comprehensive  than  the  other,  there  will  bo  an  ellort 
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to  give  to  cue  some  operation  not  embraeeil  in  the  other,  so  that  each 
may,  if  possible,  liave  some  eft'ect,  that  the  legislation  may  not  appear 
to  have  been  vain  and  useless/'  (vSedgwick,  Stat,  and  Const.  Law,  211; 
N.  L.  &  B.  Inst.  V.  Oom.,  U  B.  Monroe,  2«l>;  14  Op.  Att.  Gren.,  577; 
Dodge  V.  Gridley,  10  Ohio,  17(i;  1  (ireenl.  Ev.,  ;50l;  Doe  v.  Galloway,  o 
li.  &  Ad.,  43,  51;  Dist.  Land  Ottice  case,  2  Lawrence,  Compt.  Dec.,  415.) 

Similarly,  when  there  is  a  general  authority,  and  a  separate  particular 
authority,  the  latter  is  excepted  from,  and  is  not  controlled  by,  the 
former.  (1  Greenl.  lilv.,  301;  Doe  (L  Smith  v.  Galloway,  5  B.  &  Ad.,  51.) 
•'A  thing  given  in  particular  shall  not  be  taken  away  by  general  wonls.'' 
(Dwarris,  Stats.,  2d  ed.,  513,  008;  Stauder  r.  University,  W.  Jones,  26; 
McFarland  v.  State  Bank,  4  Pike,  410;  Felt  v.  Feelr,  19  Wise.,  193; 
State  r.  Stoll,  17  Wall.,  425;  Movius  r.  Arthur,  95  C.  S.,  144;  Arthurr. 
Lahey,  90  U.  S.,  113;  Sedgwick,  Stat,  and  Const.  L.,  2d  ed.,  300;  Pretty 
V,  Solly,  20  Beav.,  003;  Zachary  v.  Chambers,  1  Oregon,  321;  Fowler's 
case,  3  Court  Claims,  43;  Homer  r.  The  Collector,  1  Wall.,  480;  lieicher.  / 
Smythe,  13  Wall.,  102;  Smythe  r.  Fiske,  23  Wall.,  374;  Bishop's  Stat 
Crimes,  120;  Brown  v.  Com.,  9  Harris,  Pa.,  43;  Haywood  r.  May,  12  Ga., 
404;  Cowley  x\  Calhoun,  2  W.  Va.,  410;  Beridon  v.  Barvin,  13  La.  An., 
458;  M.  &  Ohio  R.  K.  r.  State,  29  Ala.,  573;  Ellis  ».  Batts,  20  Texas,  703; 
State  V.  Macon,  41  Mo.,  453;  Lake  v.  State,  5  Fla.,  194;  Ottawa  r.  La 
Salle,  12  Ills.,  339;  Pearce  v.  Bank,  («  Alabama,  073;  State  v.  Bilansky, 
3  Minn.,  240.)  Hence,  it  has,  on  the  same  principle,  been  held  by  Mr. 
Justice  Fi(»ld,  sitting  in  the  ninth  judicial  circuit,  in  a  case  where  a 
y)arty  was  imiicted  for  acts  whicjh  constituted  treason  as  defined  in  the 
Constitution  and  by  section  1  of  the  act  of  April  30, 1790  (1  Stata.,  112), 
that  as  such  acts  came  within  the  special  statutory  definition  of  the  crime 
of  rebellion  (act  of  July  17,  1802,  se(5.  2),  the  party  could  be  convicted 
of  the  latter  crime  only. 

The  power  of  sale  is  ample,  upon  the  principle  that  a  general  author- 
ity given  is  ^'always  construed  to  include  all  the  necessary  and  usual 
means  of  executing  it  with  eft'ect."  (Story,  Agency,  sec.  58.)  Congress 
evidently  intended  the  marine  hos])itals  to  be  managed  a<jcording  to  the 
necessities  of  the  service  and  on  business  principles.  Sales  of  the 
unserviceable  or  surplus  hospital  property  are  obviously  necessary  to 
an  economical  administration  of  the  hospital  funds;  they  are,  therefore, to 
be  made  in  such  manner  as  the  Secretary  of  the  Treasury  may  direct 
As  the  whole  fund  is  specifically  appropriated  for  the  hospital  service, 
and  as  sales  of  unnecessary  or  luiserviceable  marine-hospital  property 
or  supplies  are  necessarily  incident  to  the  proper  performance  of  the 
hospital  ser\ice,  the  expenses  of  such  sales  can  be  paid  from  the  proceeds 
thereof  or  from  any  part  of  the  hospital  fund,  because  the  whole  ex- 
pense of  the  hospital  service  is  to  be  paid  from  this  fund.  The  fact 
that  the  realty  of  marine  hospitals  is  mentioned  in  section  3618  of  the 
Revised  Statutes,  which  requires  all  proceeds  of  sales  to  be  covered  into 
the  Treasur}^,  does  not,  in  respect  of  sales  of  such  property,  aftect  the 
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qaoKtiou  uf  |nijinent  nf  exiieuses  of  sale  from  tlic  ))rocee<l.*.  l''or  the 
Secretary  of  tlie  Treasury  has  coiiiplete  i)Owev  in  tU«  uiiitter,  aiul  it  is 
imumteriul  whether  the  ip'oss  or  uet  pi-oueeds  are  pniil  into  tlie  Tremory, 
for  iu  case  the  gross  proceeds  are  so  paid,  the  uxpeiiaea  of  snie  having 
been  iDcnrretl  for  the  beiiellt  uf  the  hospital  fiiod,  they  are  payable  from 
that  fUtid. 

The  ex|>eiiditiii-eH  made  for  the  whole  liospital  ai-rvioe  are  to  undergo 
the  ordeiil  of  the  auditintr  'HhI  accoimtiny  system  of  the  Tivasury  Ue- 
partuient.  (llev.  Stat.,  23B,  317;  1ft  Slat,  24»;  act  Fehniary til,  1877.) 
The  general  accouDtu  of  this  service  bare  always  been  thns  undited  and 
aettletl.  Tliei^^  is  nothing  iu  the  law  or  in  pnblic  policy  to  except  from 
sacit  settlement  any  n-asonable  or  necessary  expensei^  connected  witli 
the  lulministnttiun  of  the  marine-hospital  fnnd. 

The  tniiinteuance  of  a  hospital  carries  with  it  the  authority  to  employ 
its  grtmudK  for  nsefnl  purposes,  and  to  dispose  of  surplus  producta; 
therefore,  surplus  live  stock,  \egetablea,  and  forage  raiseif  by  employ^a 
on  thi>  hospital  grounds  are  to  be  dis)>osed  of  and  iuitxjunted  for  in  tke 
same  manner  as  the  unserviceable  pniperty  already  mentioned.  The 
broad  powers  given  to  the  Secretary  extend  to  all  government  prop- 
erty iu  or  pertaining  to  the  marine- hosjtital  establishment.  The  pro- 
dnee  of  the  realty  is  init  Jin  incident  of  the  principal  property  from 
wlicb  it  is  derived,  and  it  ninst,  therefore,  ita  devoted  to  hospital  pur- 
poses, Ren  ocfeKsoria  nvqnitur  rem  priae.ipalem.  The  whole  pur|>08e 
of  the  niaiine-hospital  system,  since  its  establishment  by  the  act  of 
Jnly  Its.  1708,  has  been  to  nmintaiii  a  fund  for  the  benefit  of  sick  and 
dixttbled  American  seamen.  It  would  require  clear  Innguiige  in  astat-. 
ate  to  take  any  part  of  the  proiierty  so  long  devoted  to  thia  hnmane 
and  patriotic  purpose  and  make  it  a  sourt^e  of  revenue  to  be  covered  into 
the  national  Treasury  for  general  purposes.  No  statute  requires  this. 
All  descriptions  of  marine-hospital  pro|>erty  come  from  a  common 
source,  all  are  alike  devoted  by  law  to  a  special  and  most  worthy  pur- 
pose, mid  no  statute  eihows  any  intention  to  defetit  this  purpose. 

Formeropinions  upon  thequestiunii  submitted  have  not  been  overlooked. 
Ou  December  (i,  187S,  First  Comptroller  Porter  ad rised  the  Secretary  of 
tlip  Treasury  that  old  furniture,  ambulances,  animals,  and  building  ma- 
ti^riaUconiiecteilwiihthe  Marine  Hospital  Service  could  not  be  exchanged 

1  procuring  new  articles.  He  relied  for  this  ruling  ou  sections  .'ililS  and 
367:;  of  the  Revised  Sratutes,  iind  on  an  n|iinion  by  Attorney-General 
Deveiui  that  old  printing-presses  in  the  Bureau  of  Engraving  and  Print- 
ing could  not  be  exchanged  for  new,  but  should  be  sold  and  the  pro- 
oeedti  covered  into  the  Treasury(1o  Op.,  ;{22],  and  also  on  the  opinion  of 
May  13,  187;i,  by  Comptroller  Ttiyler,  {ante,  p.  4(i,  47.)  But  it  liivs  been 
shown  that  the  geuenil  wonls  of  sections  3(il7  and  •tfilif  of  the  Revised 
Statuteii  do  not  apply  to  marine- hospital  property,  Attorney'tienera] 
Dovens  dul  not  express  any  opinion  iu  rest>«ct  of  this  class  of  public 
pro|icrty.  And  as  the  "  instructions ''  of  Secretary  Boutwell  {unte,  47), 
in  which  he  promnlgiileil  the  ojiiuiou  of  Comptroller  Tuyler,  siK-cially 
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excepted  the  proceeds  of  sales  of  such  property  "  as  pertain  to  marine 
hospitals,"  it  may  be  implied  that  Comptroller  Tayier  concurred  with  the 
Secretary  in  making  the  exception. 

In  respect  to  the  question  as  toexchangeof  unnecessary  or  unservice- 
able ])ablic  property  for  other  necessary  supplies,  it  may  be  assumed 
that,  as  tlie  statut^^s  contemplated  that  such  proi)erty  shall  be  sold,  and 
as  they  make  express  provisions  for  the  payment  of  the  proceeds  into 
the  Treasury,  there  is  no  express  authority'  to  make  such  exchange  in 
any  case  except  that  given  in  section  ^Q  of  the  Revised  Statutes  to  ex- 
change books  for  the  Library  of  Congress.  The  authority  given  to  the 
Secretary  of  the  Treasury  in  respect  of  the  management  of  the  mariuc- 
hospital  fund  is  discretionary.  He  has  full  power  to  dispose  of  any  of 
the  property  pertaining  to  marine  hospitals  to  the  best  advantage  of 
the  hospital  service,  and  he  may  therefore  prescribe  regulations  under 
which  exchanges  of  unserviceable  or  surplus  supplies  may  be  made. 

With  the  exceptions  stated,  it  does  not  seem  to  be  lawful  to  make  any 
disposition  of  government  property,  when  it  is  no  longer  needed  or  fit 
for  the  public  service,  other  than  by  sale  and  payment  of  proceeds  into 
the  Treasury. 

The  act  entitled  ''  An  act  to  regulate  the  award  of,  and  compensation 
for,  public  advertising  in  the  District  of  Columbia,"  approved  January 
21,  1881  (21  Stats.,  317),  has  no  application  to  the  sales  of  any  property 
of  marine  hospitals,  or  of  other  property  sold  by  order  of  heads  of  De- 
partments, except  in  the  case  of  a  sale  of  a  marine  hospital.  (Rev.  Stat, 
480G.)  No  statute  requires  an  advertisement  in  the  public  newspapers  of 
such  sales  as  have  herein  been  mentioned.  The  mode  of  sale  is  left  to 
the  discretion  of  the  heads  of  departments,  respectively.  (15  Op.  Att 
Gen.,  323.) 

The  result  is : 

1.  As  a  general  rule  the  gross  ])roceeds  of  sales  of  old  material,  con- 
demned stores,  supplies,  and  other  unserviceable  or  unnecessary  public 
property  must  be  "deposited  and  covered  into  the  Treasury  as  miscel- 
laneous receipts,  on  account  of  'proceeds  of  government  property,^"  and 
"not  be  withdrawn  or  applied,  except  in  consequence  of  a  subsequent 
appropriation  made  by  law."    (Rev.  Stats.,  3618.) 

2.  In  respect  of  X\\%fund  to  which  such  proceeds  are  to  be  covered 
into  the  Treasury,  and  to  the  prohibition  against  expenditure  without 
subsequent  appropriation,  there  are  l)ut  six  exceptions,  and  these  are 
specifically  mmle  by  section  3018  of  the  Revised  Statutes.  These  six 
classes  of  proc<»eds  are,  pursuant  to  section  3692,  to  be  covered  into  the 
Treasury  and  carried  to  the  credit  of  the  appropriation  out  of  which 
the  articles  sold  were  originally  purchased.  Such  proceeds,  except  in 
the  cases  hereinafter  stated,  may,  without  subsequent  appropriation,  be 
expended  for  the  objects  for  which  the  original  appropriations  were  re- 
spectively made. 

3.  The  gross  i>roceeds  of  all  sales  of  government  property,  except 
of  marine-hospital  property  and  of  certain  ordnance  stores  sold  under 
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the  act  of  June  22,  1874  (18  Stats.,  200),  must  be  covered  into  the  Treas- 
ury ;  hence  no  dedaction  can  he  made  therelVoni  on  account  of  expenses 
of  sates.  Simh  exjwnaes  are  pi'0|R>r  charges  upon  the  ajjproprtatioii  for 
the  service  tn  which  the  property  siild  apptTtained ;  and  if  tliere  he 
none,  then  they  may  bt*  pnid  IVnin  the  contiiif^iit  fund  appropriated 
for  such  service. 

4.  The  provision  in  section  3092  of  the  Revised  Statutes,  which  au- 
thorizes the  proceeds  (1)  of  sales  of  n^'onue  cutters ;  (2)  of  sales  of  com- 
missary stores  t«  the  officers  and  enlisted  men  of  the  Army ;  (3)  of  sales 
of  other  materials,  stores,  or  supphes  to  officers  and  soldiers  of  the 
Army;  (4)  of  sales  of  coniiemne<l  clothiiij;  of  the  Navy;  and  (5)  of  ma- 
terials, store.'*,  or  supplies  t^  any  exploring  or  surveying  expedition 
authorized  by  law,  to  he  carried  to  the  appropriation  out  of  which  the 
articles  sold  were  ori^tinally  purchased,  and  to  be  applied  to  the  pur- 
pose for  which  that  appi-opriatinn  was  nia<le,  is  modified  by  section  5  of 
the  act  of  Jnne20, 1874  (IH  Slats.,  110),  to  the  extent  that  if  the  property 
sold  was  not  originally  purchased  from  a  "{lermaneut  specific  appro- 
priation" or  other  appropriutiou  named  in  the  pro\'ision  of  the  latter 
section,  and  if  at  the  time  of  the  sale  the  appropriation  from  which  it 
was  purchased  has  "remained  on  the  books  of  the  Treasury  for  two 
fiscal  years,"  then  the  proceeds  are  not  to  be  caiTied  to  the  credit  of 
BQch  apnropriation ;  Imt,  on  the  contrary,  they  are  ■'  to  be  carried  to 
the  surplus  fund,"  and  arc^  not  to  be  expended  without  subsequent  ap- 
propriation by  law. 

5.  The  e:{penseH  of  sales  of  marine-hospital  real  property  or  of  eon- 
demnoil  stores,  supplies,  or  other  unnecessary  or  uuservicenble  property 
pertaining  to  the  marine-hospital  service,  and  other  proper  expenses 
incident  thereto,  may  be  paid  from  the  proceeds  of  sale.  lu  such  case 
the  net  proeee<l8  only  are  required  to  be  covered  into  the  Treasury. 

6.  The  proceeds  of  sales  of  surplus  live  stock,  vegetables,  forage,  and 
other  agricultural  products  raised  on  the  ground  of  murine  hospitals 
accrue  to  the  hospital  fund,  and  they  are  to  be  disposed  of  in  the  same 
manner  as  the  proceeds  of  sales  of  other  hospital  property. 

7.  The  proceeds  of  sales  of  marine-hospital  property  of  alt  descrip- 
tions and  of  leases  of  marine-hospital  realty,  when  covered  into  the 
Treasury  are  to  be  carried  to  the  credit  of  the  mariue-bospitat  tund ; 
and  they  may  in  all  cases  be  expended  for  the  hospital  service  without 
subsequent  appropriatiou  or  regard  to  limitation  of  time. 

8.  Proceeds  of  sales  of  "military  stores  and  other  Army  supplies 
regularly  coudemned"  fall  under  the  general  rule;  hence  so  much  of 
pamgraph  1625  of  the  Army  Itegulations  of  1881  as  directs  the  payment 
of  expenses  of  such  sales  from  the  proceeds  is  in  condict  with  law,  and 
void. 

9.  There  is  butoue  class  of  such  sales  to  wbich  the  directiou  contained 
in  said  paragraph  102/!>cau  apply  in  n'spect  of  paying  expenses  from  the 
proceeds,  namely:  When  any  sale  is  made  of  "obsolete  and  uiiservice- 
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able  aminunitioii  and  leaden  balls,''  &c.,  which  were  stored  in  the  various 
arsenals  of  the  United  States  on  July  22.  1874;  "the  net  proceeds o/ 
such  sale,  after  payin^j:  all  costs  and  expenses  of  breaking  np  and  pre- 
paring said  ammunition  for  sale,  and  all  the  necessary  expenses  of 
suck  salcy  including  the  cost  of  transportation  to  the  place  of  sale,"  are 
"  to  be  covered  into  the  Treasury  of  the  United  States,"  as  "  miscellaneoas 
receipts,  on  account  of  'proceeds  of  government  property.'''  (Act  of 
July  22,  1874,  18  Stats.,  200;  Rev.  Stats.,  3617;  Array  JElegulations, 
1881,  par.  1623.)  An  irajdied  exception  in  respect  of  payiog  the  expenses 
of  such  sales  from  proceeds  is  contained  in  the  act  of  March  3,  1875  (18 
Stats.,  388).  The  directions  in  ])aragraph  1623  of  said  Army  Regula- 
tions are  a])plicable  in  respect  of  such  sales,  and  are  valid,  since  they 
accord  with  the  statutory  provisions. 

10.  In  all  cases  the  accounts  of  the  expenses  of  sale  are  to  be  audited 
and  settled  by  the  proper  accounting  officers  of  the  Treasury. 

11.  The  practice  in  the  Department  of  the  Interior  of  deducting  from 
the  proceeds  of  annual  sales  of  "old  material  and  condemned  ofSce  pro- 
perty," auctioneers'  commissions  an<l  other  expenses  of  sale,  is  in  con- 
flict with  the  provisions  of  sections  3617  and  3618  of  the  Revised  Stat- 
utes, which  require  the  gross  proceeds  of  sales  of  such  property  to  be 
"deposited  and  covered  into  the  Treasury  as  miscellaneous  receipts,  on 
account  of  ^proceeds  of  government  property.'" 

12.  The  act  of  January  21,  1881  (21  Stats.,  317),  regulating  public 
advertising  in  the  District  of  Columbia,  has  no  application  to  sales  of 
any  of  the  chisses  of  property  herein  mentioned.  The  advertising  of 
such  sales  is  a  matter  within  the  discretion  of  the  head  of  the  depart- 
ment to  which  the  property  i)ertains,  except  in  the  case  of  a  sale  of  a 
marine  hospital.  In  the  latter  ciuso  there  must  be  "due  notice  in  the 
])ublic  newspapers."     (Rev.  Stats.,  4806;  15  Op.  Att.  Gen.,  322.) 

13.  Unless  an  officer  or  ageut  of  the  government  be  authorized  by 
statute  to  retain  for  his  own  use  or  for  some  other  publixj  use,  a  part  of 
any  moneys  received  by  him  "for  the  use  of  the  CJnited  States"  or  by 
virtue  of  his  authority  as  an  officer  or  agent  of  the  United  States,  the 
gross  amount  of  such  moneys  must,  under  the  provisions  of  sections 
3617  and  3618  of  the  Revised  Statutes,  be  paid  into  the  Treasury  with- 
out any  abatement  or  reduction  whatever.  For  example,  section  4381 
of  the  Uevised  Stiitutes,  as  amended  by  the  act  of  February  27,  1877  (19 
Stats.,  251),  provides  that  certain  fees  collected  by  officers  of  the  customs 
shall  be  "equally  divided  monthly"  between  them;  and  the  joint  reso- 
lution of  July  20,  1868,  No.  61,  authorized  exjienses  of  sales  of  damaged 
ordnance  stores  to  be  deducted  from  the  proceeds  of  the  sales,  and 
required  the  net  proceeds  only  to  be  deposited  in  the  Treasury.  See 
above  act  of  June  22,  1874.     (18  Stats.,  2(M);  15  Op  Att.  Gen.,  44.) 

Treasury  Depart3ient, 

First  Comptroller's  Office, 

January  20,  1882. 
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IX  THE  MA1TEK  OV  THE  EXCHANGE  OK  SALE  OF  PHOPKRTV  HY  THE 
SUPERINTENDENT  OF  THE  GOVEKNMENT  IIOSPITAI.  FOR  THE  INSANE.— 
8T.  ELIZABETH'S  HOSPITAL  CASE. 
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March  29,  1881,  the  Su peri nteu dent  of  the  (lovemuieiit  Hospital  for 
the  lusaiie  iidiirefiseil  ii  )ett«r  to  the  First  Coniptniller,  in  which  he 
nays: 

"In  making  tip  the  account  of  this  hospital  it  has  been  the  uniform 
cnstom  of  tlie  (iishiirsiiig  officers  to  allow  certain  credits  on  vonchem 
for  supplies,  as  for  example: 

"1.  On  the  bill  for  meals  the  United  .States  has  been  debited  by  the 
vendor  with  the  meat  at  so  much  per  i>onnd,  including  the  tallow,  and 
cre<lited  by  said  vendor  with  the  tallow  returned. 

"'2.  In  the  purchase  of  coflFee  the  extra,  bag  for  shipping  is  usually  re- 
tamed  and  credited. 

"3,  In  the  pnrchase  ofsoap  the  amount  paid  is  reduced  by  a  credit  of 
grease  and  drippings. 

"4.  The  price  of  new  gas  retorts  is  reduced  by  theeredit  of  so  much 
old  iron  from  those  burned  out,  &«. 

"These  credits  Himjily  reduce  the  amount  of  the  vouchers  paid,  and  do 
not  represent  any  receiptof  cash  by  the  hospital." 

And  he  reiiuests  the  decision  of  the  Conipl roller  on  the  question 
wbetUcr  this  can  be  considered  as  legal. 


Opinion  uy  William  Lawbeiscb,  First  ComplroUer: 

The  practice  adopted  iu  the  purchase  of  meats  and  coffee  is  author- 
ized. It  is  merely  a  mode  of  buying  and  paying  in  the  one  case  for  the 
meat  purchased  without  the  tallow,  and  in  the  other  of  buying  and  pay- 
ing for  the  cofiee  witliout  the  bag  for  shipping.  There  is  in  no  proper 
sense  within  the  meaning  of  section  3G18  of  the  Revised  StJitutcs  a 
"sale"  by  the  hospital  authorities  of  the  tallow  or  the  bag.  It  may  fre- 
quently happen  that  it  will  Ijc  necessary  to  buy  provisions  in  oasks  and 
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sacks,  and  to  contract  for  tlie  nse  of  such  casks  and  sacks  for  convenience 
in  delivery,  or  during  tbe  time  the  provisions  are  being  consumecL  In  the 
management  of  the  hospital  it  would  be  clearly  proper  to  hire,  for  an 
agreed  price  or  upon  a  quantum  meruit,  the  use  of  casks  and  sacks  for 
such  purposes  from  any  ])erson  owning  them,  and  for  the  requisite 
time.  This  may  be  done  as  well  fjrorn  the  vendor  of  provisions  in  snch 
casks  as  from  other  parties.  In  such  case  the  government  becomes  a 
bailee  of  the  articles  so  hired.  This  is  8imi)ly  a  case  of  locatio  rei  in  the 
law  of  bailment.  (2  Pars.  Gont.,  121.)  If,  when  a  sale  of  provisions  in 
casks  is  made,  the  agreed  price  includes  the  nse  of  the  cask,  and  it 
be  a  part  of  the  arrangement  that  the  purchaser  shall  return  the  cask 
and  have  credit  for  it  at  an  agreed  price  or  upon  a  valuation  to  be  as- 
certained, this  would  still  seem  to  be  a  locatio  rei^  although  the  trans- 
action be  called  a  sale.  It  is  to  be  judged  by  its  legal  effect  and  not 
by  what  it  is  called.  But  if  the  transaction  be  made  in  effect  a  sale, 
with  an  agreement  for  a  resale  to  the  original  vendor,  or  if,  as  in  the 
case  of  beef  with  the  intermixed  tallow,  actually  sold  with  a  right  at 
the  option  of  the  purchaser  depending  on  future  contingencies  in  his 
election  to  sell  all  or  a  part  of  the  tallow  back  to  the  original  vendor 
upon  a  consideration  to  be  ci*edited  in  each  case  on  the  original  contract 
price  of  the  gross  articles  sold,  there  is  in  neither  case  a  "sale^  within 
section  3018  of  the  Revised  Statutes.  (See  Act  February  27,  1877, 19 
Stat.,  249;  Rev.  Stat.,  3672.)  The  question  is  important,  because  if  it  be 
a  sale  within  that  section,  the  gross  proceeds  must  be  "covered  into 
the  Treasury,"  and  cannot  be  used  by  the  hospital,  and  the  appropria- 
tion for  the  hospital  will  be  chargeable  with  the  amount  as  an  expendi- 
ture; otherwise  not.  That  it  is  not  a  sale  within  section  3618  is  clear. 
The  title  may,  possibly,  in  the  cases  stated  have  so  far  passed  to  the 
government  as  that  a  loss  or  destruction  of  the  property,  even  without 
fault  of  the  hospital,  would  fall  upon  the  United  States,  especially  in 
the  case  where  the  right  of  resale  is  optional  with  the  purchasing  officer. 
But  in  the  cases  stated  the  right  of  resale  constitutes  a  part  of  the 
original  contract  of  purchase.  The  effect  is  to  impose  an  ultimate  lia- 
bility on  the  hospital  appropriation  of  only  so  much  as  it  used.  This 
defeats  no  purpose  of  the  appropriation,  but  really  executes  its  puq)0se, 
and  does  justice  to  the  government.  By  every  reasonable  intendment 
section  3618  was  not  designed  to  defeat  such  arrangement.  The  pur- 
pose of  the  section  is  to  provide  for  the  sale  of  property  purchased  for 
the  use  of  the  United  States  which  has  become  unserviceable  or  is  no 
longer  needed,  the  title  to  which  had  absolutely  passed  to  the  United 
States,  either  with  no  contingent  conditions  by  which  it.might  be  rein- 
vested in  the  original  vendor,  or  after  they  had  ceased.  When  the  orig- 
inal contract'of  sale  reserv^es  a  right  in  the  vendee  to  resell  to  the  vendor, 
the  exercise  of  this  right  simply  restores  the  title  as  it  was.  When  the 
right  to  exercise  the  option  originates  at  the  time  and  as  part  of  the 
original  purchase,  and  so  continues  and  is  finally  exercisetl,  it  would 
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seem  to  relate  back  to  tUe  origin  of  tlio  transaction.  So  long  as  the 
option  I'xiHts  to  retnrn  to  tlie  original  vendor  the  articles  sold  if  it  be 
found  they  are  not  needed,  the  ultimate  title  is  contingent.  (3  Pars. 
Gont.,  Its,  3I>.)  At  all  events,  tteclion  3til8  in  iiiitiiorizing  "sates"  uses 
tbe  wool  in  the  sense  of  making  an  abttolute  title  to  projierty  owned  by 
the  go\-ernnient,  and  not  subject  to  contingent  conditions  legally  made 
in  the  interest  of  the  jinblic  and  in  tbe  pi-oper  exercise  of  dincretionary 
powers. 

The  application  of  "grease  and  drippings"  ami  of  "old  iron  from  those 
gH6  retorts  burned  out"  is  not  authorized.  ( lo  Op.,  32J.)  They  are  cov- 
ered by  tiiutclaaseof  section  3618  of  the  BevisedCitatutes  which  requires 
"uU  proceetis  of  sales  of  old  material,  condemned  stores,  supplies,  or 
other  public  property  of  any  kind"  to  "Ihj  deposited  and  covered  into 
the  Treasury  as  miscellaneous  receipts."  The  authority  to  ninke  sale 
of  such  material  arises  from  this  statute  in  connection  with  the  power 
to  carry  on  tbe  "general  operations"  of  the  hospital.  (Bev.  Stat.,  4841.) 
The  articles  mentioned  cannot  be  exempted  from  liabilily  to  sale  by  the 
small  amount  iu  value  thereof,  or  tlie  inconvenience  which  may  be  sup- 
posed to  ri-ijult.  A  construction  which  would  sauution  the  use  which 
has  been  made  of  the  old  iron  of  the  jgiLS  retorts  would  sauction  a  sim- 
ilar use  of  all  old  materials.  It  makes  no  difference  that  the  proceeds 
go  into  new  retorts.  The  objection  to  it  is  that  it  is  a  use  of  public  prop- 
erty not  authorized  by  law.  If  such  use  can  be  made,  old  horses,  cat- 
tle, materials  and  supplies  of  all  kinds  ami  of  large  value  can  be  so  used. 
The  argument  ah  inconvenienti  sometimes  is  entitled  to  weight,  but  it 
cannot  repeal  a  statute  or  supply  the  place  of  one.  Anil  it  is  not  per- 
ceived thattheinconveniencecan  really  exist.  The  management  of  the 
hospital  requires  the  punthase,  care,  and  sometimes  sale  of  many  small 
obijects,  which  can  be  attended  to  by  competent  iiinl  proper  agencies. 

There  is  nothing  in  the  statute  applicable  to  the  hospital  which  can 
possibly  be  construed  to  except  the  articles  mentioned  from  the  opera- 
tJon  of  section  3G18  of  the  Revised  Statutes.  Tne  superintendent  1°  the 
"chief  executive  oBicer,"  but  tbe  proceeds  of  sales  of  old  or  useless  prop- 
erty arc  not  by  law  dedicated  to  the  uses  of  the  hospital,  and  thus,  or 
in  any  manner,  excepted  from  the  general  liability  to  go  into  the  Treas- 
ury anbject  to  general  ajipropriations. 

The  superintendent  will  be  advised  acconliogly. 

Tbbasurt  Department, 

Firat  Comptroller'^  Office,  January  21,  1882. 
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IN  TEIE  MATTER  OF  THE  POWER  OF  DISBURSING  OFFICERS  AND  AGENTS 
TO  DELEGATE  AUTHORITY  TO  SIGN  DRAITS  AND  CHECKS.— AGENCY- 
DELEGATION  CASE. 


I 


I.  It  is  a  general  rule  that,  whatever  a  party,  sui  juris,  may  do  <»f  himself,  he  may  do 
by  anotlier.  Qui  fucit  per  aliumy  per  aeipsum  facere  videtur,  Bot  many  offioers 
and  persons  acting  under  public  autliority  are,  in  contemplation  of  law,  ap- 
pointed with  a  view  to  tlie  exerclHe  of  individual  personal  judgment  and  skill; 
and  as  to  them  the  maxim,  (hlegatus  non  potest  deJegnre,  applies. 

^.  When  a  statute  delegates  an  authority  to  a  particular  person  or  to  a  partienlar 
class  of  persons,  and  it  is  evident  that  a  personal  trust  or  confidence  is  reposed 
in  such  person  or  persons,  and  especially  when  the  exercise  and  application  of 
the  power  is  made  subject  to  bis  or  their  discretion  or  judgment,  the  anthorit^ 
is  purely  ])ersonal,  and  cannot  be  delegated  to  another,  unless  there  be  a  special 
power  of  substitution. 

H.  The  general  rule  is,  that  where  a  statute  gives  authority  to  one  person  expressly, 
all  others  are  excluded.  This  rule  is  founded  on  the  maxim,  ej^ressio  unitu  est 
ejrelusio  alterius,  and  on  the  principle  that  a  grant  of  a  special  power  is  to  be 
construe<l  strictly. 

4.  The  statutes  frequently  impose  duties  upon  the  heads  of  executive  departments 
and  other  officers  which,  from  their  nature,  require  the  employment  of  agents 
for  their  performance.  In  such  cases,  although  there  may  be  no  express  anthw- 
ity  for  such  employment,  the  head  of  the  proper  department  is,  by  neceasaiy 
implication,  clothed  with  power  to  employ  the  requisite  agents,  and  the  appro- 
priate means  to  carry  into  effect  the  requiretl  end. 

Ti,  In  view  of  the  many  statutory  provisions  which  prescribe  the  duties  of  officers  in- 
trusted with  the  collection,  safe-keeping,  and  disbursement  of  the  public  rev- 
enues, ;t  is  obvious  that  it  would  be  unlawful  to  intrust  public  moneys  to  any 
officers  or  agents  other  than  those  who  are  by  law,  or  pursuant  to  law,  specially 
charged  with  duties  as  ^'Jisaal  atfcnfJi  of  the  governments^ ;  and  it  is  also  obvious 
that  such  duties  involve  the  performance  of  a  trust. 

6.  In  respect  of  that  class  of  iiscal  agents  whose  duty  it  is  to  disburse  public  moneys, 

section  3648  of  the  Revised  Statutes  is  explicit  that  to  them  only,  "  under  the 
special  direction  of  tho  President,"  shall  any  advances  of  public  money  be  made 
from  the  Treasury.  In  such  case  the  amounts  to  be  advanced  are  limited  to 
such  sums  *'as  may  be  necessary  to  the  faithful  and  prompt  discharge  of  their 

•  (.the  disbursing  oHicers']  resjieetive  duties,  and  to  the  fultlllment  of  the  public 
engagements." 

7.  No  words  could  more  clearly  indicate  a  special  trust  than  those  used  in  this  sec- 

tion. This  special  trust  involves  two  duties — (1)  the  payment  of  such  debts  of 
the  government  as  the  fiscal  agent  is  especially  authorized  to  pay  from  the 
moneys  advanced  to  him  from  thr  Trejisury  under  the  special  direction  of  the 
President :  and  (2)  the  rendering  of  true  and  distinct  account-s  of  such  pay- 
ments, an<l  the  payment  into  tho- Treasury  of  the  balances  which  may  be  found 
dut«  to  the  United  States  on  such  aecjounts. 

H.  To  limit  as  far  as  possible  the  trust  rejiosed  in  disbursing  officers,  section  36^  of 
the  Revised  Statutes  forbids  iiscal  agents  of  the  government,  when  they  are  not 
]>ublic  depositaries,  to  keep  in  th<*ir  own  possession  or  custotly  moneys  ad- 
vanced to  them  for  disbursement. 

y.  Each  disbursing  officer  or  agent  must,  by  that  section,  deposit  the  "public 
money  intrusted  to  him  for  disbursement"  with  the  Treasurer,  or  one  of  the 
assistant  treasur^-rs,  of  the  United  States,  or,  in  places  where  there  is  no  treas- 

•  urer  or  assistant  treasurer,  with  such  other  public  depositary  or  in  such  man- 
ner as  the  Secretary  of  the  Treasury  may  designate  in  writing. 
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10.  Section  3620  prohibitH  the  disbursing  officers  or  agents  wbo  are  not  depositaries 

from  paying  out  any  public  moneys  themselves.  The  moneys  advanced  to  them 
and  deposited  with  the  depositaries  arc  to  be  paid  out  by  the  depositaries,  on 
drafts  or  checks  drawn  by  the  disbursing  officer  or  agent ;  and  tlie  drafts  or 
checks  are  to  be  drawn  **on]y  in  favor  of  the  jierson  to  whom  paymeut  is  [to 
be]  made." 

11.  Although  in  practice  it  has  been  found  impossible  in  a  great  variety  of  cases  to 

com)>ly  with  that  part  of  the  law  which  iTquirer*  payment  by  checks  drawn  on 
depositaries  in  the  form  prescribed,  and  although  the  attention  of  Congress  has 
been  repeatedly  called  to  this  impossibility,  no  change  has  been  made  in  the 
law  in  respect  of  this  requirement.  Therefore,  so  far  as  the  question  subiuitted 
is  concerned,  this  provision  of  law  must  be  considered  as  in  force. 

12.  The  question  discusseil — To  what  extent  may  the  Secretary  of  the  Treasury,  or 

the  First  Comptroller,  delegate  the  power  of  siguiug,  or  countersigning,  war- 
rants drawn  on  the  Treasurer  for  the  advauce  or  payment  of  public  moneys? 
Held:  That,  in  the  absence  of  statutory  authority,  this  power  cannot  be  dele- 
gated. Section  246  of  the  Revised  Statutes  authorizes  the  Secretary,  in  making 
appointments  under  his  hand  and  official  seal,  to  '*  delegate  to  one  of  the  Assist- 
ant Secretaries  of  the  Treasury  authority  to  sign  in  his  steaul"  two  classes  of 
Treasury  warrants  therein  named ;  but  no  statute  authorizes  the  Comptroller 
to  delegate  his  power  of  countersigning  Treasury  warrants. 

13.  Aa  the  Secretary  and  Comptroller  cannot,  without  statutory  authority,  delegate 

their  power  to  sign  instruments  directing  advances  or  payments  of  public  mon- 
eys to  be  made,  it  would  appear  to  follow  by  analogy  that  no  other  fiscal  officer 
of  the  government  can,  in  the  absence  of  statutory  authority,  delegate  the  special 
trust  repose<l  in  him  of  signing  drafts  or  checks  drawn  in  favor  of  public  creditors. 

14.  The  office  of  Deputy  First  Comptroller  was  created  by  section  2  of  the  act  entitled 

**An  act  making  appropriations  for  sundry  civil  expenses  of  the  government 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  seventy-six,  and 
for  other  purposes,^'  approved  March  3,  1875.     (18  Stats.,  371,  396.) 

15.  This  act  is  construed  as  having  abolished  the  otlice  of  chief  clerk  in  the  account- 

ing and  other  specially  named  bureaus  of  the  Treasury  Department.  (IS  Op. 
Att.  Gen.,  8.)  It  devolved  upon  the  deputies  therein  provided  for  the  duties 
which  were  previously  performed  by  chief  clerks,  and  imposed  upon  them  no 
other  official  duties. 

16.  The  chief  clerk  in  the  office  of  the  First  Comptroller  had  not,  in  the  proper  sense 

of  the  term,  any  administrative  powers;  he  was  not  an  officer  who  was  intrusted 
with  the  duty  of  construing  or  executing  laws  affecting  public  affairs;  he  had 
not  the  management,  conduct,  direction,  regulation,  or  execution  of  any  mat- 
ters coming  before  the  office,  as  an  accounting  office. 

17.  He  was  not  the  deputy  of  the  Comptroller,  for  he  could  perform  no  administrative 

function  upon  claims  or  accounts  or  other  official  matters  coming  before  the 
bureau,  which  the  subordinate  clerks,  to  whom  such  matters  are  usually  re- 
ferred for  examination,  could  not  have  sis  fully  performed. 

18.  Congress  must  be  presumed  to  liave  meant  something  by  the  use  of  the  word 

i*  deputy"  in  the  act  which  reorganized  the  Treasury  Department  and  abolished 
the  office  of  chief  clerk  in  the  several  bureaus  therein  named.  The  most  rea- 
sonable construction  that  can  be  given  to  the  word  is, — that  Congress  intended 
by  its  use  to  provide  deputies  to  act  for  the  First  Comptroller  and  the  other 
accounting  officers  named  in  the  act  of  March  3,  18/5,  in  such  ministerial  duties 
as  might  properly  be  delegated  to  a  deputy  for  performance. 

19.  The  question  as  to  the  extent  or  limitation  of  the  powers  of  delegation  possessed 

by  a  public  officer  at  common  law  examined,  in  order  to  ascertain  the  extent 
to  which  the  accounting  officers  of  the  Treasury  Department  may  delegate  to 
the  deputies  provided  for  them  by  statute  the  power  of  signing  and  certifying 
warrants,  accounts,  and  other  public  documents.  Held:  That  this  power  can- 
not be  delegated,  except  in  certain  cases  expressly  authorized  "b'j  ft\,«i\.w\>^. 
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20.  The  accounting  officers  of  the  Treasury  act  as  judges  of  law  and  fact  on  olaimt 

and  accounts,  and  other  matters  coming  before  them.  They  are  to  that  extent 
judicial  officers  and  fall  under  the  ordinary  rule,  that  **an  individoal  clothed 
with  judicial  functions  cannot  delegate  the  discharge  of  these  functions  to  an- 
other, unless  he  be  expressly  empowered  to  do  so  under  specified  circnm- 
stances/'  (Broom's  Leg.  Max.,  840.)  Similarly,  when  the  duties  of  an  office 
imply  special  learning,  or  skill  and  integrity,  on  the  part  of  the  incumbent  aa 
considerations  for  the  grant  of  the  office,  the  duties  thereof  cannot,  without 
consent  of  the  grantor,  be  delegated.  Hence,  although  a  public  officer  may 
generally  delegate  a  ministerial  duty  to  a  deputy,  such  officer  cannot  delegate 
to  a  deputy  or  other  person  the  performance  of  a  quasi -judicial  duty,  or  snch  a 
ministerial  duty  as  the  incumbent  should,  in  contemplation  of  the  personal 
trust  reposed  in  him,  perform  himself. 

21.  The  signing  and  countersigning  of  a  Treasury  warrant  are  acts  performed  in  the 

discretionary  execution  of  a  high  public  trust ;  and  white  the  recording  of  the 
warrant  may  be  regarded  as  a  merely  ministerial  function,  nevertheless  that  dnty 
cannot  be  delegated  by  the  Register  of  the  Treasury  to  his  assistant,  who  is  by 
law  empowered  to  perform  **8uch  duties  as  may  be  devolved  on  him  by  the 
Register"  (Rev.  Stats.,  315),  because  the  law  requires  the  Register  himself  to 
certify  all  warrants,  bonds,  and  drafts  which  are  to  be  recorded.  (lb,  305,  2i07, 
315.) 

22.  If  relief  for  the  accounting  officers,  beyond  that  for  routine  ministerial  aet»y  was 

contemplated  in  framing  the  act  providing  for  deputies  in  their  respective 
offices,  Congress  has,  from  insufficiency  of  words,  failed  to  grant  it;  for,  in 
respect  of  any  other  official  acts,  the  accounting  deputies  are  not,  either  in  fact 
or  in  the  legal  sense  of  the  word,  deputies  at  all. 

23.  This  is  certainly  true  as  to  the  deputy  in  the  office  of  the  First  Comptroller,  for 

the  Comptroller's  office  is  of  snch  a  decidedly  quasi  judicial  character  that  if 
there  be  any  ministerial  functions  to  be  ]»erf()rmed  in  it  they  are  so  intimately 
connected  with  judicial  or  discretionary  ones  that  they  canm)t  well  be  severed. 

24.  Upon  the  principles  stated,  and  from  the  provisions  of  law  cited,  it  may  be  con- 

fidently asserted  that  public  policy — so  far  as  it  can  be  discerned  in  precedents, 
practice,  and  the  statutes — forbids  any  public  officer  having  fiscal  duties  to  per- 
fonn  to  delegate  any  part  of  those  duties  to  another  person  who  is  not  by  law 
authorized  to  ])erform  them. 

25.  Hence  it  must  be  held  that  where  a  ]>ul)lic  officer  or  agent  is  by  law  or  regnlation 

empowcre<l  to  draw  a  draft  or  issue  a  check  for  the  payment  of  public  money, 
such  draft  or  chet^k  must  always  be  signed  by  the  agent  or  officer  himself.  It 
has  never,  in  the  busiucHS  of  banking,  been  considered  that  the  cashier  of  a  bank 
could  delegate  to  any  officer  of  the  bank,  or  clerk,  or  other  ]»erson,  his  power 
to  draw  a  draft  or  sign  a  check.  Tlie  act  of  signing  such  ])aper  is  the  execution 
of  a  trust,  and  it  cannot  be  delegated. 

26.  The  act  of  signing  a  disbursing  officer's  check  is  likewise  an  execution  of  a  tmst — 

a  public  trust;  and  hence  the  answer  to  the  question  submittetl  is, — that  a  dis- 
bursing officer  or  disbursing  agent  cannot  confer  lawful  authority  on  his  clerk, 
or  on  any  other  ])ers(»n,  to  sign  checks  or  drafts  in  his  own  name  or  in  th«  name 
of  such  officer  or  agent,  upon  any  public  funds  deposited  to  his  cnnlit  with  the 
Treasurer  of  the  United  States  or  with  an  assistant  treasurer  or  designated 
depositary  of  public  moneys. 

The  question  is  submitted  to  the  First  Comptroller  for  his  opinion : 
Can  ordinary  disbursing  officers  [Rev.  Stats.,  50-58,  62,  176,  255,  496, 
1153,  1382, 1550,  1503, 1765, 1951,  3144,  3646,3648,  3658,  3677,  4839,  &c.] 
and  agents  [Uev.  Stats.,  3614,  3658,  1550;  Eveletb's  Case,  2  Lawrence, 
Comptroller's  Decisions,  20]  execute  a  valid  power  of  attorney  author- 
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Izing  a  clerk  or  other  person  "to  sigu  checks  [Rev.  Stats.,  3(Ki,  307, 
308,  Sa-Mi,  ;W45,  470rj,  5413;  act  February  ^iT,  1877,  19  Stata.,  249]  or 
(Inifts  ill  his  owu  tiHine,  or  tliut  of  such  ofliGer  or  ageitt,  upon  any  fiiiiila 
dfpositvd,  or  which  shall  h<«reafter  be  <Ie|M)sitetl  with  the  Treasurer  of 
the  Uiiit«(l  States  to"  [Rev.  Stats.,  3620,  3tJ21,  3«48,  3058;  act  June  23, 
1874;  IS  Stats.,  21(i)  the  credit  of  smh  nftieer  or  agent! 


Opinion  hv  William  Lawrence,  First  Comptroller: 

It  is  a  general  rule  that  wliutever  a  party,  »ui  juris,  may  tlo  of  him- 
self,  he  may  do  by  another.  Qui /acit  per aliitm,  per  neipsum  faeere  ride- 
tur.  (Story,  Agf-ncy,  sec.  2.)  But  many  offieers  and  persons  acting 
nnder  public  authority  are,  in  contemplation  of  law,  appointed  with  a 
view  to  tlie  exercise  of  individual  personal  judgment  and  skill;  and  as 
to  them  tlie  maxim,  delegatua  non  potest  ttelegare,  applies.  (Broom,  I^g. 
Max.,  839,  84(1;  Miles  v.  Bongh,  3  Q.  B.,  845  (43  E.  C.  L.  K) ;  The  Cali- 
fornia, 1  Sawyer,  Sliti ;  7  Op.  Att.  Gen.,  594 ;  Bnrroughs'  Case,  4  Court 
CI.,  555.) 

When  a  statu tcdelegateaan  authority  toa  particular  person  or  to  a  par- 
ticalarclass  of  persons,  and  it  is  evident  that  a  persoualtrnstoroootldeiice 
ia  reposed  in  soch  person  or  persons,  and  esi>eci.'illy  when  the  exercise 
and  application  of  the  power  is  mjule  subject  to  his  or  their  disi^retion 
or  Judgment,  the  authority  is  pnrely  personal,  and  eauuot  be  delegated 
to  another,  unless  there  be  a  ajiecial  |wwer  of  substitution.  Such  is  thi 
role  in  relation  to  powei-s  created  by  deed  or  will ;  a  fortiori  it  is  so  whei 
the  anthority  id  conferred  by  an  actof  the  legislature.  (Smith,  Stat,  and 
OoDBt.  L.,  see  581 ;  Ljon  «,  Jerome,  26  Wend.,  485 ;  Shitnklaud  r.  Cor- 
pomtion  of  Washington,  5  Pet.,  3'.«).)  The  general  rule  is,  that  where 
natiitute  gives nnthority  tooneiiersou  expressly,  all  others  are  excluded. 
[Smith,  Stat,  and  Const.  L.,  sec.  581.)  This  rule  is  founded  on  the  max 
txpre^nio  uaiiiH  ent  erclimo  atteriuM,  and  on  thi>  principle  that  a  grant  of 
a  B])ecial  power  is  to  be  construed  strictly. 

The  principles  statM  are  not,  however,  of  universal  agiplication.  Stat- 
utes fivi]uently  impose  duties  upon  the  heads  of  executivedeitartments 
and  oilier  otbcers  which,  from  their  nature,  require  the  employment  of 
agenta  fur  their  performance.  In  such  cases,  although  there  may  l>e  r 
express  authority  for  such  einjiloyment,  the  head  of  the  proper  depart- 
ment is,  by  aecossaryimiilication,clothed  with  power  to  employ  the  regni- 
gjleagentj^,  and  the  appropriate  means  to  carry  in  toefi'ect  the  required  eud. 
(Grstiot  r.  Uiiite<l  Statej*,  15  I'et.,  .'WO;  United  States  r.  Macdaniel, ' 
Pet.,  I;  United  States  r.  Kipley,  7  Pet.,  18;  United  States  r.  FUle- 
browo,  7  Pet.,  28;  Williams  v.  United  States,  1  How.,  290.)  This  im- 
pIltMl  power  is  recognized,  and  in  some  cases  limited,  by  the  act  of  August 
5,  I8»2  (22  Stats.,  255,  sec.  4). 

By  the  act  of  March  3, 1857  (11  Stats.,  249),  amendatory  of  "An  act  to 
prox"idc  for  the  better  organization  of  the  Treasury,  and  for  the  collec- 
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tion,  safe-keeping,  transfer,  and  disbursement  of  the  public  revenue,"  it 
was  provided  "  •  •  •  that  each  and  every  disbursing  officer  or  agent 
of  the  United  States,  having  any  money  of  the  United  States  intrusted 
to  him  for  disbursement,  shall  be  and  he  is  hereby  required  to  deposit 
the  same  with  the  Treasurer  of  the  United  States,  or  with  some  one  of 
the  assistant  treasurers  or  public  depositaries,  and  draw  for  the  same 
on\\i  in  favor  of  the  persons  to  whom  payment  is  to  be  made  in  pursuance 
of  law  and  instructions ;  except  when  payments  are  to  be  made  in  sums 
under  twenty  dollars,  in  which  cases  sucU  disbursing  agent  may  check 
in  his  own  name,  stating  that  it  is  to  pay  small  claims." 

The  Secretary  of  the  Treasury  in  his  Report  on  the  Stateof  the  Finances 
for  the  year  ended  June  30, 1857,  pages  24  and  25,  said: 

"The  object  of  this  provision  of  law  was  to  protect  the  government 
from  the  improper  use  of  the  public  funds  in  the  hands  of  disbursing 
othcers.  •  •  *  An  enforcement  of  its  provisions  acconliug  to  its 
letter  was  impracticable.  It  would  have  require<l  considerable  increaseof 
the  clerical  force  of  different  offices,  for  which  no  provision  had  been 
made  by  Congress,  and  in  some  of  the  departments  a  compliance  with 
its  requirements  was  impossible.  Payments  by  the  disbursing  officers 
of  the  Army  and  Navy,  as  well  as  payments  by  a  portion  of  such  officers 
in  the  Interior  Department,  could  not  be  made  in  the  mode  pointed  out 
Pursers  in  the  Navy  settling  with  the  oilicers  and  crew  of  a  vessel  in 
foreign  ports ;  paymasters  in  the  Army,  at  remote  points  from  any  pub- 

• 

lie  de]>ositary ;  disbursing  agents  charged  with  the  payment  of  Indian 
annuities,  could  not  discharge  their  duties  if  a  literal  compliance  with 
this  law  hiwl  been  required.  Regarding  the  object  of  the  law  as  wise 
and  proper,  and  feeling  bound  to  enforce  it  to  the  utmost  extent  in  my 
power,  1  caused  circulars  Nos.  2  and  .i,  appended  to  this  report,  to  be 
issued  to  the  various  i)ublic  depositaries  and  disbursing  agents  of  this 
department,  by  which  it  will  be  seen  that  the  object  of  the  law  has  been 
carried  out,  and  in  the  mode  prestuibexl,  as  far  as  it  was  |>ossibIe  to  do 
so.  It  is  believed  that  the  regulations  thus  adopted  will  eiiectually  se- 
cure the  object  which  Congress  had  in  view  in  the  passage  of  the  act  of 
March  3,  1857,  and  I  would  recommen<3  that  the  law  be  so  amended  as 
to  conform  to  these  regulations."* 

The  same  Secretary  again  called  the  attention  of  Congress  to  "the 
impossibility  of  executing  the  law  as  it  now  stands  on  the  statute  book/ 
(See  Report  on  the  Finances,  1857-58,  p.  17.) 

In  his  Report  on  the  Finances  dated  December  2,  1878,  the  Secretary 
of  the  Treasurv  said : 

*'  The  enforcement  of  this  provision  fof  the  act  of  March  3,  1857J,  ac- 
cording to  its  letter,  was  found  imi)racticable,  and  the  attention  of  Con- 
gress was  called  to  it  in  the  annual  reports  of  the  Secrefeiry  for  1857  and 
1858,  with  a  recommendation  for  its  modification. 

"  No  action  in  the  matter  appears  to  have  been  taken  by  Congress 

*  For  the  roi^nlationH  now  in  force,  sec  Circnlur,  page  86,  jhmI. 
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until  tho  act  of  June  14, 186G,  reproduced  ns  section  3620  Jteviaed  Stat- 
utes, w»s  p.iHHied.  This  appenred  to  supersede  Ilie  act  of  ldo7,iii  I'einov- 
ing  tlie  rejitrietions  hs  t«  the  method  in  whirh  the  money  was  to  be 
drawn ;  but  by  an  aet  approved  February  27,  1877,  sectiou  36^  has ' 
been  amended  by  reqniriug  the  etiecks  to  be  drawn  only  in  favor  of  the 
persons  to  whom  payments  are  to  be  made. 

"The  object  which  the  law  evidently  seeks  to  nocomplish  meets  the 
entire  approval  of  the  department,  but  to  enixy  its  provisions  into  efl'out 
would  n-qnire  paymasters  in  the  Army  to  draw  their  checks  in  frtvor  of 
the  sohliera  to  be  paid,  by  name,  and  paymasters  ou  naval  vessels,  even 
dnring  absences  forycars  from  tlie  United  States,  to  pay  the  officers  and 
men  only  by  drawing  che«ks  in  tljcir  favor,  on  depositaries  in  the  United 
States. 

■'  The  name  embarrassment  extends  to  all  pnblic  disbursements,  and 
the  attention  of  Congress  is  called  to  the  matter,  witli  the  recnmmenda- 
tioD  that  the  sectiou  be  so  amended  that  diribursemeuts  nmy  be  made 
under  rcgnlatious  to  be  prescribed  by  the  Secretary  of  tlie  Treasury." 

The  act  of  June  14,  1866  (14  Stats.,  64,  sec.  1),  doubtless,  iu  part  grew 
out  of  the  fttilitre  of  the  depository  bank  iu  Washington,  aTid  the  loss  on 
the  goveruinent deposits  therein.  (Uobbs's  Case,  17  C.  Cls.,  180;  s.  c, 
2  Lawrence,  Conipt,  Dec.,  553.) 

The  prorisiou  cited  from  the  act  of  1857  was,  iu  snbstanee,  re-enacted 
Jane  23, 1874  (18  Stat^.,  204),  as  to  disbursements  made  for  "charitable, 
indnstrial,  or  other  associations; "  and  it  was  made  general  by  the  act  of 
Febroary  27, 1877  (19  Slats.,  24tl).  Dndor  the  latter  act,  Ji»carried  into 
section  3620  of  the  Revised  Statutes  (2d  ed.,  1878),  disbursing  officers 
can  draw  checks  only  m  Javor  of  the  permn  to  ichom  payment  it  made  in 
purtuaiuie  of  la  v.* 

Tliere  are  no  lawful  transactions  with  the  public  moneys  of  the  United 
States  which  do  not  come  under  one  or  other  of  the  following  general 
heads,  viz ;  collection,  safe-keeping,  transfer,  or  disbursements.  fJnder 
die  provisions  of  the  act  entitled  "An  act  to  provide  for  the  better 
orgaoization  of  the  Treasury,  and  for  the  collection,  safe  kecpiug,  trans. 
fer,  and  disbursement  of  the  pnblic  revenue,"  approved  August  0,  1840 
(9  Stats.,  50),  the  officers  whose  duties  involve  one  or  other  of  these 
tronsactioiis  are  called  "fiscal  agents  of  the  government."  (lb.,  sec.  6; 
Sav.  Stats.,  363U.)  The  fiscal  duties  of  these  officers  are  prescribed  by 
law,  or  by  "regulation  of  the  Treasury  Department  made  in  conformity 
to  law".  Each  one  of  the  officers  named  in  the  sixth  section  of  the  act 
is  required  by  law  to  give  a  bond  for  the  faithful  performance  of  his  of- 
ficial duties  (1  Lawrence,  (Jompt.  Dec.,  Apps.,  ch.  XV.);  and  in  addition 
to  this,  the«o  fiscal  agents  are  under  special  crimiuid  as  well  as  civil 
liabilities  for  failure,  neglect,  or  violation  of  duty.  In  view  of  the  many 
statutory  provisions  which  hedge  the  above-named  transactions  with 

"Aa  to  dittbursemont  for  the  couHtruetion  of  public  buildings,  see  circular  of  Mnrch- 
95,  ltf78,  appended  to  Baidekujier'a  Case,  2  Lawrence,  Complrollor's  Deciaioas,  367. 
H.  Ex.  219 5 
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the  public  revenues,  it  is  obvious  tbat  it  would  be  unlawful  to  in- 
trust public  moneys  to  any  officers  or  agents  otber  than  those  who  are 
by  law,  or  pursuant  to  law  (Rev.  StatSt,  3614),  specially  charged  with 
duties  as  '^fiscal  agents  of  the  government;"  and  it  is  also  obvious  that 
such  duties  involve  the  performance  of  a  trust.  In  respect  of  that  class 
of  fiscal  agents  whose  duty  it  is  to  disburse  public  moneys,  section  3648 
of  the  Revised  Statutes  is  explicit  that  to  them  only,  ^^  under  the  special 
direction  of  the  President,"  shall  any  advances  of  public  money  be  made 
from  the  Treasury-.  Even  in  these  cases  the  amounte  to  be  advanced 
are  limited  to  such  sums  '^  as  may  be  necessary  to  the  faithful  and  prompt 
discharge  of  their  [the  disbursing  ofQcers'J  respective  duties,  and  to  the 
fulfillment  of  the  public  engagements."  No  words  could  more  clearly  in- 
dicate a  special  trust  than  those  used  in  this  section.  This  si)eci]il  trust 
involves  two  duties — (1)  the  payment  of  such  debts  of  the  government  as 
the  fiscal  agent  is  especially  authorized  to  pay  from  the  moneys  advanced 
to  him  from  the  Treasury  under  the  special  direction  of  the  President; 
and  (2)  the  rendering  of  true  and  distinct  accounts  of  such  payments, 
and  the  payment  into  the  Treasury  of  the  balances  which  ma^'  be  found 
due  to  the  United  States  on  such  accounts.  (Bev.  Stats.,  3623,  3624.) 
To  limit  as  far  as  possible  the  trust  reposed  in  disbursing  officers,  sec- 
tion 3020  of  the  Revised  Statutes  forbids  fiscal  agent>s,  when  they  are  not 
public  depositaries,  to  k^ep  moneys  advanced  to  them  for  disbursement 
in  their  own  possession  or  custody.  Each  disbursing  officer  or  agent 
must,  by  that  section,  deposit  the  ^'public  money  intrusted  to  him  for 
disbursement"  with  the  Treasurer,  or  one  of  the  assistant  treasui-ers,  of 
the  United  States,  or,  in  places  where  there  is  no  Treasurer  or  assistant 
treasurer,  with  such  other  public  depositary  or  in  such  manner  as  the  Sec- 
tary of  the  Treasury  may  designate  in  writing.  (See  circular,  post^  86.) 
This  section  prohibits  the  disbursing  officers  or  agents  who  are  not  de- 
positaries from  paying  out  any  public  moneys  themselves.  The  moneys 
advanced  to  them  and  deposited  with  the  depositaries  are  to  be  paid 
out  by  the  depositaries,  on  drafts  or  checks  drawn  by  the  disbursing 
officer  or  agent;  and  the  drafts  or  checks  are  to  be  drawn  ''only  in  &vor 
of  the  person  to  whom  payment  is  [to  be]  made."  Although  in  practice 
it  has  been  found  impossible  in  a  great  variety  of  cases  to  comply  with 
that  part  of  the  law  which  requires  payment  by  checks  draw^n  on  de- 
X>ositaries  in  the  form  prescribed,  and  although  the  attention  of  Congress 
has  been  repeatedly  called  to  this  impossibility,  no  change  has  been 
made  in  the  law  in  respect  of  this  requirement.  Therefore,  so  far  as  the 
question  submitted  is  concerned,  this  provision  of  law  must  be  consid- 
ered as  in  force. 

In  effect,  the  question  submitted  is  this :  Can  a  disbursing  officer  or 
agent  delegate  his  power  to  sign  a  check  drawn  against  public  money, 
in  a  public  depositor}^,  which  has  been  advanced  to  such  fiscal  agent, 
and  been  placed  in  such  depository  under  the  special  direction  of  the 
President,  for  the  special  purpose  of  paying  therefrom  certain  debts 
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due  from  the  United  States  to  certain  creditors  tliereofi  In  otlier 
words,  CRD  the  peiformance  of  a  trust  reposed  by  law  in  a  public  officer 
be  delegated  I 

A  negative  answer  to  tbis  question  is  eo  obviously  the  only  one 
which  can  properly  be  given,  that  it  would  seem  to  be  unuecessury  to 
(liscuBs  it.  But  as  the  signing  of  a  check  may  be  regarded  as  a  mere 
ministerial  ivet,  and  as  trustees  havn,  as  a  general  rule,  the  power  to 
employ  all  proper  and  necessary  weans  for  the  execution  of  their  trusts, 
it  niny  be  proper  to  enter  into  an  examination  of  the  question, — To  what 
extent  may  the  Secretary  of  the  Treasury,  or  the  First  Comptroller,  dele- 
gate the  power  of  signing,  or  connterelgning,  wjirrants  drawn  on  the 
Treasury  for  the  advance  or  payment  of  public  moneys  f  If  these  officers 
cannot  delegate  their  power  to  sign  instruments  directing  advances  or 
payments  of  jmblic  moneys  tt>  be  mu.de,  it  would  appear  to  follow  by 
analogj-  that  no  other  fiscal  officer  of  the  government  cfuj,  in  the  absence 
of  stalntory  authority,  delegate  the  special  trust  reposed  in  him  of  sign- 
ing <lrafts  or  checks  drawn  in  favor  of  public  creditors. 

I.  The  act  of  March  3, 184!),  section  13  (9  Stats.,  396},  which  created  the 
officeof  Assistant  Secretary  of  the  Treasury,  prescribed  the  duties  of  that 
officer.  He  "  shall  examine  all  letters,  contraWs,  and  warrants  prepared 
for  the  signature  of  tlie  Secretary,  and  shall  perform  all  such  other  dutiea 
in  the  office  of  the  Secretary  of  the  Treasury,  now  performed  by  some  o( 
his  clerks,  as  may  be  devolved  on  him  by  the  Secretary  of  the  Treasury,'' 
(Rev.  StatB.,  245.)  The  act  of  March  14,  1804,  section  3  (13  Stats.,  ^li), 
which  provided  for ''an  additional  Assistant  Secretary  of  the  Treasury,'"  ■ 
prescribed  that  this  officer  "shall  perform  all  sncb  duties  in  the  office 
of  the  Secretary  of  the  Treasury,  belonging  to  that  department,  its  shall 
be  prescribed  by  the  Secretary  of  the  Treasury,  or  as  may  be  required 
by  law."  (Bev.  Stats.,  245.)  These  acts,  especially  the  latter,  grant  large 
powers  of  delegation  to  the  Secretary  of  the  Treasury ;  but  they  have 
never  been  construed  as  authorizing  a  delegation  of  the  power  to  sign 
a  Treasury  warrant.  The  act  "  to  establish  the  Treasury  Department" 
(I  Stats,,  65)  made  it  the  duty  of  the  Secretary  to  grant,  nnder  the  lim- 
itations therein  prescribed,  "  all  warrants  for  moneys  to  be  issued  from 
the  Treasury."  The  same  act  made  it  the  duty  of  the  Comptroller  to 
countersign  all  warrants  "draicn  by  the  Secretary  of  the  Treasury,  which 
shall  be  warranted  by  law ;"  and  of  the  Treasurer"  to  receive  and  keep  the 
moneyit  of  the  United  States,  and  to  disburse  the  same  upon  warrants 
dratcn  {ij/ the  Secretary  oftbe  Treasury,  «)«M^er«Mpied  Ay  the  Comptroller, 
recorded  by  the  Kegister,  and  not  othencise.^  (Rev.  Stats.,  248, 269, 305, 
313.)  The  act  of  March  2, 1867  (14  Stats.,  4;t9),  was  passed  for  the  ex- 
press purpose  of  relieving  the  Secretary  of  the  Treasury  from  the  per- 
gonal dnty  of  signing  two  large  classes  of  Treasury  warrants.  It  pro- 
lidetl  that  he  "shall  have  power,  by  an  appointment  under  his  baud 
and  official  seal,  to  iJdegnte  to  one  of  the  Assistant  Secretaries  of  the 
Treasury  anthority  ti>  sign  in  hia  steail  all  warrants  for  the  payment  of 
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moBey  iuto  tbe  public  Treasury-,  aud  all  warrants  for  the  disbarsemeDt 
from  tbe  public  Treasury  of  money  certified  by  the  proper  accounting 
officers  of  the  Treasury  to  Be  due  on  accounts  duly  audited  and  settled 
by  them  " ;  aud  in  order  to  remove  all  doubts  in  respect  of  tbe  validity 
of  warrants  Ko  signed,  the  act  expressly  provided  that  "such  warrants 
so  signed  shall  be  iu  all  cases  of  the  same  validity  as  if  they  had  been 
signed  by  the  Secretary  of  the  Treasury  himself."  (Rev.  Stats.,  246, 
247.)  This  act  affords  strong  legislative  construction  against  any  dele- 
gation of  the  power  to  sign,  countersign,  or  record  a  Treasury  warraut, 
unless  there  be  express  statutory  authority  for  so  doing.  The  sicrniDg 
and  countersigning  of  a  Treasury  warrant  are,  as  has  been  shown  in 
Chapter  XII  of  the  Appendix  to  1  Lawrence,  Comptroller's  Decisions, 
acts  performed  in  the  discretionary  execution  of  a  high  public  trust;  and 
while  the  recording  of  the  warrant  may  be  regarded  as  a  merely  minis- 
terial function,  nevertheless  that  duty  caiuiot  be  delegated  by  the  Regis- 
ter of  the  Treasury  to  his  assistant,  who  is  by  law  empowered  to  perform 
"  such  duties  as  may  be  devolved  on  him  by  the  Register"  (Rev.  Stats., 
315),  because  the  law  requires  the  Register  himself  to  certify  all  warrants, 
bonds,  aud  drafts  which  are  to  be  recorded.    (Ib.y  305, 307, 315.) 

In  the  year  1824  the  President  of  the  United  States  submitted  to 
Attorney-General  VN  irt  the  question, — '*  Whether,  in  cases  in  which  the 
law  requires  that  public  documents  shall  be  signed  by  the  Secretary  of 
the  Treasury,  that  officer,  having  been  rendered  by  sickness  unable  to 
write  his  name  in  the  usual  manner,  may  impress  his  name  by  the  use 
of  a  stamp  or  copi)erplate  instead  of  pen  and  ink;  and  whether  instm* 
ments  so  signed  are  valid  in  law."  In  discussing  this  question  the 
Attorney-General  took  up  the  case  of  a  Treasury  warrant  granted  un- 
der the  act  of  Sei)tember  2, 1789,  to  establish  the  Treasury  Department. 
This  act,  which  is  incor])orated  into  the  Revised  Statutes,  made  it  the 
duty  of  the  Secretary  to  grant  the  warrant,  of  the  Comptroller  to  counter- 
sign it,  of  the  Register  to  record  it  when  so  granted  and  countersigned, 
and  not  otherwise,  and  of  the  Treasurer  to  take  receipts  for  all  moneys 
paid  by  him,  and  to  indorse  receipts  for  moneys  received  by  him  upon 
warrants  signed  by  the  Secretary  of  the  Treasury.  It  also  expressly  pro- 
vided that  without  such  "warrant,  «o  signed j  no  acknowledgment  for 
money  received  into  the  public  Treasury  shall  be  %^lid."  (Rev.  Stats., 
248,  209,  305,  313.)  In  the  opinion  given  (1  Op.,  670)  there  is  an  impli- 
cation that  the  Secretary  might  adopt  as  his  signature  his  name  signed 
for  him  on  the  warrants,  in  his  presence  and  at  his  request,  by  another 
person.  This  view  is  founded  on  the  principles  stated  in  the  opinion :  (1) 
that,  "with  regard  to  the  signing  being  done  proprid  manu  of  the  per- 
son to  be  affected  by  it,  it  has  always  been  decided  that  this  is  unnec- 
essary, not  only  iu  wills,  where  the  law  expressly  tolerates  the  agency 
of  another,  but  in  all  other  instruments  where  the  law  is  silent,  except 
as  it  speaks  in  the  maxim  that  qui  facit,  c£'e.";  and  (2)  that  ^Hhe  word 
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»iffniHg  does  not  •  •  •  necessarily  imply,  rc  vi  termini,  the  nse  of 
peo  and  ink,  held  and  guided  by  tiie  hand  of  the  Secretary  himself." 

"  tTpoii  the  whole,"  says  the  Attorney- General,  "  while  I  admit  the 
force  nf  the  presnmption  that  Confri'ess,  in  reqiiirlTig  these  instruments 
to  be  Higned  by  the  Secretary,  had  in  view  his  autograjih  execnt^d  in 
the  usnal  mode;  and  while  I  admit  that  this  ought  always  to  be  pre- 
fen-txl  when  it  can  be  done;  yet  I  am  not  prepar^  to  say  that  his  sign- 
ing with  a  stamp  or  copperplivtw,  instt-ad  of  a  pen,  is  illegal,  or  that  it 
leaves  the  instniinent  so  signed  invalid.  On  the  contrary,  if  lie  keep 
the  stamp  or  copperi>late  in  his  own  possession,  and  either  apply  it 
himself,  or  cause  it  to  be  applied  by  another  in  his  presence,  and  by  his 
authority,  I  am  of  opinion  that  the  instrument  is  as  valid,  in  strict  law, 
as  if  he  had  written  hia  name  with  a  pen.  It  might  otlierwise  hapi>en 
that  the  public  miglit  lose  the  NCrvices  of  an  able  officer  from  a  mere 
temporary  disability  in  hia  right  hand. 

"This  opinion,  however,  proceeds  upon  the  postulate  that  the  Secre- 
tary has  not  been  so  far  disabled  by  disease  but  that  he  is  capable  of 
seeing  what  is  done,  so  that  one  paper  cannot  be  passed  upon  him  for 
uiiolber.  For  if,  unfortunately,  he  has  so  far  lost  his  sight  that  one 
pai>er  may  be  passed  upon  him  for  another,  then,  however  lamentable  it 
might  be,  I  should  hold  that  the  public  security  required  an  application 
of  the  provisions  of  the  eighth  sect  ion  of  the  act  of  the  8th  May,  1792,  to 
the  case.  Thatsection  is  in  the  following  words:  'That  in  case  of  the 
death,  absence  from  the  seat  of  government,  or  sxcknena  of  the  Secret 
tary  of  St^ite,  Secretary  of  the  Treasury,  or  of  the  Secretivry  of  the  War 
Deparment,  or  any  officer  of  either  of  the  said  departments,  whose  ap- 
pointment is  not  in  the  head  thereof,  whereby  they  vnnnot  perform  the 
duliet  of  their  »aid  reapectife  offices,  it  shall  bo  lawful  for  the  President 
of  the  Unitetl  States,  in  itate  he  uliall  thiuk  it  necetaary.  to  authorize  auy 
person  or  persons,  at  his  discretion,  to  perform  the  duties  of  the  said 
resiwetive  offices  until  a  successor  be  apiwiuted,  or  until  such  aljsencc 
or  inability  by  sickness  shall  eease.^ 

"But  while  the  Secretary  so  far  possesses  his  vision  a«  to  be  able  to 
8H|)eriiitend  the  application  of  the  stamji  or  cop])erplate,  and  prevent 
impositiou  in  its  use — his  mental  faculties  being,  in  the  estimation  of 
the  President,  competent  to  the  discharge  of  the  duties  of  his  office — I 
should  hold  the  use  of  the  stamp  or  copiM?rj>late  signature,  under  such 
snperint«'n deuce,  a  legitimate  exercise  of  his  power  of  signing  the  instru- 
ments which  are  to  flow  from  bis  authority,"  (See  Stevens  and  Wife  v. 
Vaucleve,  4  Wash.  C.  C,  262,  269 ;  Smith  v.  United  States,  5  Pet.,  293, 
295,  ;J00,  302.) 

The  Hon.  Robert  McClellan,  while  Secretary  of  the  Department  of 
the  Interior,  asked  the  opinion  of  Attorney-General  Cushiug  as  to 
whether  the  Commissioner  of  Pensions  might  lawfully  delegate  to 
another  the  duty  of  signing  land  warrants.  The  case  is  not  strictly 
in  jHiint,  for,  in  the  matter  of  signing  land  warrants,  the  Commissioner 
was  himself  acting  by  virtue  of  a  delegated  power  under  the  provisions  of 
the  acts  of  1843  and  1849  (5  Stats,,  877 ;  9  Stats.,  395).  These  act«,  the 
Attorney -General  said,  enabled  the  Secretary  of  the  Interior  "to  del- 
egate to  the  Commissioner  a  power  of  attestation  which  otherwise  must 
Lave  been  exercised  by  himself,  but  not  to  delegate  the  same  to  auy 
person  save  the  Commissioner."    The  opinion  given  is  as  follows: 

*'  In  a  word,  the  point  referred  is  the  whole  question  of  attestation  by 
heads  of  departments  and  chiefs  of  bureaus.    Can  the  &t,t»^t&^\.oii  tA 
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commissions,  Treasury  warrants,  passports,  and  the  like,  be  delegated, 
and  any  clerk  in  the  departments  made  a  certifying  officer  in  these  re- 
spects, without  authority  of  Congress?  I  hesitate lo  say  so.  I  should 
not  be  willing  to  guaranty  indictments  for  forgery  based  on  such  as- 
sumption. I  advise,  therefore,  that  if  the  time  occupied  in  signing  the 
bounty -land  wari*ants  by  the  Commissioner  has  become  a  serious  im- 
pediment to  the  prompt  performance  of  his  merely  intellectual  duties, 
relief  should  be  obtained  from  Congress."    (7  Op.  Att.  Gen.,  597.) 

For  a  further  consideration  of  this  question,  see  pages  82,  83,  and  84, 
post 

If.  The  First  Comptroller  cannot  delegate  to  his  deputy  the  power  to 
countersign  a  Treasury  warrant  any  more  than  the  Secretary  of  the 
Treasury  could,  prior  to  March,  2, 1867,  delegate  to  one  of  bis  assist- 
ants the  power  to  sign  a  Tieasury  warrant. 

The  office  of  deputy  comptroller  was  created  by  section  2  of  "An 
act  making  appropriations  for  sundry  civil  expenses  of  the  government 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  seventy- 
six,  and  for  other  purposes,''  approved  March  3, 1875.  (18  Stats.,  371, 
396.) 

This  act  is  construed  as  having  abolished  the  office  of  chief  clerk  iu 
the  accounting  and  other  specially  named  bureaus  of  the  Treasury  De- 
partment. (15  Op.  Att.  Gen.,  3.)  It  devolved  upon  the  deputies  therein 
provided  for  the  duties  which  were  previously  performed  by  chief  clerks, 
and  names  no  other  official  duties.  The  language  of  the  act  in  respect  of 
the  duties  of  the  deputies  is  as  follows : 

"  That  the  duties  heretofore  prescribed  by  law  and  performed  by  the 
chief  clerk  in  the  several  bureaus  named,  shall  hereafter  devolve  upon, 
and  l>e  performed  by,  the  several  deputy  comptrollers,  deputy  auditors, 
deputy  register,  and  deputy  commissioner  herein  named." 

These  duties  are  prescribed  in  sections  173  and  174  of  the  Revised 
Statutes,  and  are  couiined  to  the  supervision,  under  direction  of  their 
immediate  sui)eriors,  of  the  clerical  work  of  the  respective  bureaus. 
There  is  no  law  that  expressly  authorizes  the  Comptroller's  deputy  to 
perform  any  of  the  duties  pertaining  to  the  office  of  Comptroller,  while 
the  latter  is  present  and  performing  his  duties,  other  than  the  sections 
above  referred  to ;  and  the  duties  therein  prescribed  are,  at  most,  of  a 
ministerial  character.  The  chief  clerk  in  the  office  of  the  First  Comp- 
troller had  not,  iu  the  proper  sense  of  the  term,  any  administrative 
l)owers  ;  he  was  not  an  officer  who  was  intrusted  with  the  duty  of  con- 
struing or  executing  laws  affecting  public  afifairs;  he  had  not  the  man- 
agement, conduct,  direction,  regulation,  or  execution  of  any  matters 
comingbefore  the  office,  as  an  accounting  office.  It  was  never  considered 
that  the  Comptroller  could  delegate  to  him  the  power  to  countersign  a 
warrant,  or  make  a  certificate  of  a  balance  on  an  account.  He  was  sim- 
ply a  clerk,  a  "  chief  clerk,"  charged  with  the  superintendence  of  other 
clerks — he  was  subordinate  in  his  sphere,  and  acted  under  the  direction 
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of  tlie  hond  of  liis  bureaa.  lie  waa  not  the  deputy  of  the  ComptroUer, 
for  he  BOiilil  perform  no  adiiiiniBtrative  function  upon  elainis  or  luiuouiits 
or  other  official  matters  coming  before  the  bureau,  which  the  subordi- 
tiate  cterks,  to  whom  siicJi  matters  are  usually  referred  for  exainiiiation, 
could  not  have  as  fully  perfunned.  A  deputy,  in  the  ordinary  uieauiug 
of  the  word,  is  one  wlio  ia  appointed  by.  aud  as  the  agent  or  substitate 
of,  an  inenmhent  of  an  office,  to  act  therein  for  the  iiieumbent. 

When  the  word  "deputy"  is  aaeil  iii  connection  with  au  executive 
office,  it  denotes  an  assistant  who  is  empowered  to  act  in  the  ptiucipal 
officer's  name,  as,  for  example,  a  deputy  collector,  a  deputy  sherifl',  or  a 
depaty  marshal.  The  word  deputy  is  a  word  of  eonimon  use.  It  com- 
monly means  an  officer  or  aHsisbiut,  who  is  appointed  by  auother  oflioer 
to  act  for,  and  in  the  name  of,  his  principal,  and  who  derives  all  of  his 
authority  from  the  person  or  office  fur  whom,  or  in  which,  lie  acts,  and 
is  subject  to  removal  by  his  principal  officer.  Evidently,  therefore,  the 
word  "deputy,"  when  used  in  connection  with  the  word  •'comptroller," 
cannot  be  construed  according  to  common  usage.  The  First  Comptroller 
cannot  appoint  a  deputy  comptroller.  Ttie  tatter  is  an  "ofUoer  of  the 
United  States,"  and,  under  the  Constitution,  the  power  to  appoint  him 
can  be  rested  only  in  the  President,  or  in  the  head  of  the  Treasury  De- 
IMurtment.  The  word  "deputy"when  applied  to  au  officer  appointed  by 
the  President,  is  a  misnomer  when  combined  iu  the  statute  with  the 
word  "comptroller,"  because  Ihe  office  of  deputy  comptroller  is  a  com- 
plete office  in  itself,  aud  ia  distinct  from  that  of  Comptroller.  The 
deputy  does  not  cease  to  hold  his  office  on  the  resignation,  removal,  or 
death  of  the  Comptroller.  {Ilex  r,  Corjioration  of  Bedford  Level,  6 
Bast,  356.)  The  depnty'a  office  is  created  by  statute;  hia  salary  and 
dottes  are  prescribed  by  law;  he  is  required  to  qualify  as  an  .officer 
before  entering  ov  the  duties  of  his  office,  lie  acts  by  virtue  of  his 
office,  and  not  in  the  character  of  a  deputy  within  the  common  law 
or  general  meaning  of  the  word.  At  common  law,  a  deputy  acta  in' 
tbe  name  of  his  principal  officer;  but,  under  the  Virginia  act  of  1867, 
sec.  7  (Se.ss.  Act«,  319),  providing  for  the  appointment  of  an  assistiiut 
oonunissioner  of  the  revenue  in  certain  case.'*,  and  authorizing  him  to 
discharge  "  any  of  the  duties  of  commissioner,"  it  was  held, — that  the 
aasistant  need  not  act  iu  the  name  of  hia  principal  in  performing  any 
of  the  duties  of  his  office.     (Commonwealth  r.  Byrne,  20  Gratt.,  165.) 

Since  words  used  in  a  statute  are  to  be  interpreted  according  to  their 
common  meaning,  in  a  proper  or  figurative  sense,  or  techuicidly,  accord- 
ing to  the  intention  of  the  legislature ;  nnd  since  they  must  have  effect, 
when  effect  can  be  given  to  them.  Congress  must  be  presumed  to  have 
meant  something  by  the  use  of  the  word  "deputy"  in  the  act  which  re- 
organized the  Treasury  Department  and  abolished  theofflce  of  chief  clerk 
in  the  several  bureaus  therein  named.  It  would  be  frivolous  to  assume 
that,  by  the  use  of  the  word  "deputy," Congress  merely  intended  to  con- 
fer an  honorary  title  upon  an  officer  when  a  more  important  object  can 
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be  assigned  to  the  word.  The  most  reasonable  construction  that  can  be 
given  to  the  word  is, — that  Congress  intended  by  its  use  to  provide  a 
deputy  to  act  for  the  First  Comptroller  in  such  ministerial  duties  as  might 
properly  be  delegated  to  ade])uty  for  performance.  As  the  Ooinptroller 
could  not.  under  the  Constitution  and  laws,  appoint  a  deputy  himself, 
nor  enlarge  the  powers  of  any  officer  in  his  bureau  beyond  the  sphere 
of  clerical  duty,  so  as  to  constitute  him  his  deputy,  it  may  be  inferred 
that  Congress  created  the  office  of  dej)uty  in  order  to  relieve  the  Comp- 
troller and  other  accounting  officers  of  such  official  work  iis  might  be 
performed  by  a  deputy.  Hence,  to  give  any  reasouable  effect  to  the 
word  "deputy"  in  the  statute  referred  to,  it  must  be  construed  as  estab- 
lishing for  admiuistrative  purposes  the  relation  of  principal  aud  deputy 
between  two  classes  of  officers  in  each  of  the  accounting  bureaus  of  the 
Treasury  Department,  to  wit:  the  Comptrollers  aud  deputy  comptrollers; 
the  Auditors  and  deputy  auditors;  the  Commissioner  and  deputy  com- 
missioner ;  and  that  the  relation  so  established  does  not  extend  beyond 
the  transaction  of  ministerial  business.  The  statutes  ai*e  full  of  provis- 
ions in  relation  to  deputy  officers,  which  recognize  the  ordinary  relation 
of  deputy  and  principal;  e.  (jr.,  the  Judiciary  act  (1  Stats.,  87),  the  Beve- 
nue  act  (1  St^ts.,  37),  and  the  act  establishing  the  '*  Post-Office  "  (1  Stats., 
232).  The  latter  act  constituted  the  '*  deputy  postmasters"  deputies  of 
the  Postmaster-General.  He  was  the  principal  and  they  were  his  agents. 
The  act  of  August  7,  1789  (1  Stats.,  49),  establishing  the  Department  of 
War,  constituted  the  head  of  that  department  the  President's  secretary 
or  deputy  for  the  purposes  therein  named,  fie  was  to  perform  and 
execute  such  duties  as  '^  might  from  time  to  time  be  enjoined  on  or  in- 
trusted to  him  by  the  President  of  the  United  States,  agreeably  to  the 
Constitution,  relative  to  military  commissions,  or  to  the  land  or  naval 
forces,  ships,  or  warlike  stores  of  the  United  StateSyOr  to  such  other 
matters  respecting  military  affairs,  as  the  President  of  the  United  States 
•  shall  [might]  assign  to  the  said  department,  or  relative  to  the  granting 
of  lands  to  persons  entitled  thereto  ♦  ♦  ♦  or  relative  to  Indian 
affairs."  Evidently  the  President  could  not  assign  strictly  discretion- 
ary duties  to  this  officer ;  but  as  to  such  duties  as  might  be  assigned,  the 
latter  was  the  deputy  of  the  President. 

The  act  of  September  2, 1789  (I  Stats.,  65),  establishing  the  Treasury 
Department,  did  not  make  its  head  a  deputy ;  it  constituted  the  Secre- 
tary and  bureau  officers  therein  named  principal  officers  in  every  respect, 
so  far  as  their  fiscal  duties  were  concerned. 

The  powers  and  duties  of  the  various  classes  of  officers  must  be  sought 
•for  in  the  Statutes.  Some  officers  may  delegate  their  powers  to 
assistants  and  deputies ;  but  most  of  them  cannot.  The  Register  of  the 
Treasury  may  delegate  to  his  assistant  such  duties  as  might  be  {ler- 
formed  by  a  deputy.  {Rev.  Stats.,  315.)  The  Treasurer  may,  in  his 
discretion,  with  the  consent  of  the  Secretary  of  the  Treasury,  authorize 
the  assistant  treasurer  to  act  in  his  place  and  discharge  any  or  all  of 


PI 
uthority  to  xign  Drafts  and  ChecJcs — Agency- Delegation  Case.      73         ^H 

I  the  diuieB  of  the  Treasurer.    (Rev.  Stats.,  304.)    The  Second  Comp-         ^| 
trollcr  iiud  Second  Auditor  may  itach  uonstitntu  a  clerk  in  hU  oflice  ^| 

!a  deputy  t-o  sigu  cerbiin  papers.  (Rev.  Stata.,  275,  279.)  But  it  is  un- 
l^nei^ssary  to  exnmiiiu  in  detail  the  various  statutory  provisions  fur  dele- 
I  gatious  of  offlciul  powers,  as  no  geueral  rule  can  be  iuferred  from  tliem. 
I  ludeed  they  mostly  violate  ancient  cuminoii-Iaw  principles  and  tbe  true 
I  meaning  of  the  word  "deputy."  For  jiist<inc«,  section  323  of  the  Revised 
Statutes  makes  the  deputy  commissioner  of  internal  revenue  a  deputy 
-of  the  Secretary  of  the  Treasury  lalher  than  of  the  Commissioner  of  lii- 
I  teroal  Iteveuue. 

Jt  is  clear,  however,  that  the  intention  of  Congress,  in  creating  tbe 
'Offices  of  *'a8Biatant,"-"depnty,"  and  "clerk,"  in  the  various  executive 
departments  and  boreans,  was  t^>  provide  aids  for  the  heads  of  depart- 
ments and  bureans,  in  order  tlmt  they  might  more  effectually  and 
promptly  perform  their  ofEcial  duties.  These  aids  are  so  many  intelli- 
gent instrnmentalities  in  the  hands  of  the  principal  officers  who  are 
.personally  charged  with  executive  duties  and  trusts.  The  official 
services  of  these  insttumeutalities  are  more  within  the  meaning  of  tbe 
tnaxini,  qui  dat  Jinem  dat  media  ad  finem  neeessaria,  than  within  the 
maiim,  qui  facit  per  aliutn  fadt  per  Ke. 

In  the  transaction  of  official  business  the  latter  maxim  applies  only 
;to  such  acts  of  assistants,  deputies,  or  clerks  iu  the  esecntive  depart- 
lineutaas  might  be  delegated  at  common  law  to  deputies  for  perform- 
jAnce.  While  it  might  be  held,  under  strict  coustructiou,  that  tbe  dep- 
uty comptroller  cannot,  by  virtue  of  his  office,  perform  any  duty  that 
,  wiis  not  incident  to  the  office  of  chief  clerk  of  an  ui-cniinting  bureau  of 
I  Ibc  Treasury  Department,  it  may  neverlhvless  be  iuiplied  that  the  Comp- 
;trolIer  may  delegate  to  u  deputy  who  has  been  jn-ovided  for  him  by 
intatute,  such  i)owers  .is  are  incident  to  the  principal  office,  and  as  may 
ibe  delegated. 

;  In  order,  therefore,  to  ascertain  bow  far  the  Oomptnillcr  can  delegate 
ibis  powers  to  the  deputy  comptroller,  it  is  necessary  to  ascertain  the 
'extent  or  limitation  of  the  powers  of  delegation  possessed  by  an  officer 
:«t  conimou  law. 

I  It  is  a  general  principle  of  law  that  officers  are  required  t^  exercise 
ithe  fumitiona  which  belong  to  their  respective  offices.  (Hill  v.  Paul, 
*8  01.  &  F.,  H.  L.  Cas.,  306.)  The  neglect  to  do  so  would,  in  some  eases 
lat  common  law,  subject  the  offender  to  indictment.  (Work  v.  Hoof- 
ipagle,  1  Yeatcs,  Pa.,  50f>.)  But  such  liability  attaches  only  to  mints- 
*l«rial  offices  in  which  the  incumbent  is  allowed  no  discretion  to  judge 
'of  the  matter  to  be  done,  and  is  required  to  obey  the  mandates  of  a  su- 
perior. (Vose  p.  Deane  et  al.,  7  Mass.,  280;  Savacool  v.  Boughton,  5 
Wend.,  170;  Arnold  v.  Steeres  &  Frost,  10  Id.,  514;  Pierson  v.  Gale 
0t  al.,  8  Vt..  512 ;  Hill  on  Trustees,  Am.  ed.  1841,  pp.  485,  503.)  Judi- 
cial offices  relate  solely  to  the  administration  of  justice  in  deciding  con- 
troversies between  individuals  and  accusations  of  the  public  against 
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persons  charged  with  the  violation  of  law.  These  offices  are  places  of  the 
highest  public  trast,  and  the  law  requires  and  assumes  learning,  skill, 
experience,  and  integrity  in  the  persons  performing  the  duties  which 
appertain  to  them.  Hence  it  is  a  rule  of  law  that  a  judge  cannot  be 
compelled  to  perform  a  discretionary  act.  But  for  a  purely  ministerial 
act  a  mandamus  will  lie.  (Ex  parte  Crane  et  aLj  5  Pet.,  189 ;  Life  and 
Fire  Ins.  Co.  of  ISew  York  v.  The  Heirs  of  Wilson,  8  Pet,  291.) 

It  is  well  settled  that  duties  of  a  judicial  character  cannot  be  delegated 
to,  or  be  performed  by,  a  deputy;  but  it  has  always  been  admitted  that 
duties  of  a  ])urely  ministerial  character  may  be  i>erformed  by  a  deputy. 
When  so  performed  the  lawful  acts  of  the  latter  are  regarded  in  law  as 
the  acts  of  the  principal  officer,  to  whom  respondeat  superior  will  apply. 
When  an  office  partakes  of  a  judicial  as  well  as  ministerial  character, 
as  for  example  that  of  sheriff,  it  is  also  w^U  settled  that  although  a 
deputy  sheriff  may  be  made  for  the  performance  of  a  ministerial  act,  one 
cannot  be  made  for  the  performance  of  a  judicial  act.  An  office  judicial 
in  its  nature  cannot  be  executed  by  a  deputy,  yet  it  may  by  custom  be 
so  granted  expressly  as  to  be  lawfully  peribrmed  by  a  deputy,  as,  e.  ^., 
the  office  of  recorder  of  London.  An  office  ministtirial  in  its  nature  may 
generally  be  executed  by  deputy.  (Dane's  Abr.,  chap.  75,  art.  2,  sec  3; 
Sir  Geo.  Reynel's  Case,  9  Co.,  97;  3  Bac.  Abr.,  739— "Offices".)  It  is  a 
principle  of  law  that  officers  or  persons  acting  in  a  discretionary  capacity 
are  not  liable  to  an  action  where  there  is  an  error  of  judgment.  This  rule 
extends  to  a  jury.  They  cannot  be  fined  for  a  verdict  against  evidence, 
for  the  law  makes  them  judges  of  tihe  facts  and  evidence;  and  hence  it 
protects  them.  (23  Ed.  Ill,  pi.  16;  c.  70.  a.  6,  s.  1;  Aire  vs.  Sedgwick, 
2  Roll.,  147,  199;  Dr.  Greuville  v.  The  College  of  Physicians,  12  Mod., 
388 ;  Mosty u  v.  Fabrigas,  Cowp.,  161, 172 ;  3  Bac.  Abr.,  "  Officer,^  art. 
1,  sec.  6.)  Omnia  prcesumuntur  ritd  et  solenniter  esse  acta  donee  probetur 
in  contrarium.  (Sutton  v.  Johnstone,  1  T.  K.  503;  Lumley  v.  Gye,  3  El. 
&  B.,  114;  Broom's  Leg.  Max.,  945.) 

When  is  an  office  judicial  or  only  ministerial  t  The  sheriff's  office  is 
both  judicial  and  ministerial:  when  he  acts  judicially,  no  action  will  lie 
against  him  for  misconduct  in  office,  where  no  fraud  or  corruption  ap- 
pears. The  law  decrees  him  to  act  as  a  judge  when  his  two  authorities 
(judicial  and  ministerial)  concur,  as,  e.  (/.,  in  taking  bail  in  his  own  court 
(Dane's  Abr.,  chap.  75,  art.  2,  sec.  4;  Metcalfe  v.  Hodgson,  Hut.,  120; 
Pike  r.  Megoun  et  al.y  44  Mo.,  491.)  Where  discretionary  power  to  grant 
or  refuse  licenses  for  keeping  inns  and  ale  houses  was  given  to  the  jus^ 
ices  of  the  peace,  no  action  would  lie  against  them  for  a  refusal  to  grant 
a  license.  (Basset  t?.  Godschall  et  al.j  3  Wils.,  121;  Hamond  v.  How- 
ell, Eecorder  of  London,  2  Mod.,  218;  The  King  v.  The  Bishop  of  Litch- 
field, 7  Mod.,  5;  Ilex  v.  Young  and  Pitts,  1  Burr.,  556.)  When  the  judg- 
ment is  wrong  and  the  intention  pure,  an  officer  exercising  discretion- 
ary power  cannot  be  punished  in  any  manner.  (9  Ed.  IV,  3,  pL  10;  21 
Ed.  IV,  67,  pi.  41;  Rex  v.  Leuthal,  3  Mod.,  150.)    As  to  the  acts  of  dep- 
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□ties  the  general  rule  is  resjiondeat  superior.  The  oEScer  shall  answer 
for  hia  depnt.v  aa  though  he  diil  tbo  act  himself;  but,  criinlnalitei;  the 
deputy  auijwers  for  hia  own  acts.  When  an  offluer  may  take  one,  two,  or 
more  siiretitts  on  a  bond,  or  prescribe  the  penalty  thereof,  according  to 
his  discretion,  as,  for  instance,  a  bail  bond,  the  bond  must  be  hikeu  by 
the  officer  himself.  (Cotton  v.  Wale,  Cro.  Eliz..  862;  Cro.  Jac.,  280; 
Sogergf.  lU-eves,  ID.  &E.,  421.)  Suuli  bond  can  only  be  assigned  under 
the  offlccr'a  own  hand  and  ofiScial  seal.  Wlienever  an  offlcer  is  to  swear 
lie  must  be  present  and  assent.  (Domious  Rex  r.  Ellis,  2  Stra.,  994.) 
The  sheriff  holds  the  office  of  sherifl',  the  deputies  do  not;  they  are  his 
Bervauts ;  hut  sheriff  and  tjorouer,  and  sheriff  and  marshal,  are  different 
offices.  (Watson  v.  Todd,  5  Mass.,  271;  Gardner  v.  Uosmer,  6  Mass., 
325.)  Under  the  laws  of  the  United  States,  the  deputy  marshal  has  the 
like  relation  to  the  marshal  and  to  the  public  as  that  of  deputy  sheriff 
lo  the  sheriff.  (Judiciary  act  of  September  2i,  1789,  sec.  27, 1  Stata., 
87;  and  act  of  February  28,  1795,  sec.  9, 1  Stats.,  425.) 

Where  by  law  the  principal  is  empowered  to  execute  his  office  by  Atm- 
ael/or  deputy,  it  has  ever  been  a  fair  construction  of  the  grant  that  if 
the  principal  deputize  at  all,  he  must  give  his  whole  power  in  the  case 
to  be  auted  on ;  but  he  may  limit  the  deputy  to  a  single  case  or  action. 
(Kortonv.  Simmes,  Hob.,  12;  Miltou  c.  Johnson,  ILd.  Baym.,  161;  Par- 
ker p.  Kett,  12  Mod.,  467 ;  Leak  et  al.  c.  Uowel  et  al.,  Cro.  Eliz.,  533.) 

■'  I  am  of  opinion  that  said  persons,  deriving  an  authority  by  writing 
under  the  hand  of  the  (iiTJut^  steward,  were  sufficiently  empowered  to  re- 
oelre  the  surrender.  And  I  go  upon  this  ground,  thntUsman  Clerke, 
being  deputy  of  the  steward,  is  thereby  invested  with  all  the  puicer,  and 
may  do  all  suck  acts  as  his  principal  could  do ;  for  the  nature  of  deputa- 
tioti  is  to  convey  all  tite  power  of  the  principal,  icithout  any  resereation  or 
restriction;  for,  as  he  cannot  enlarge  his  deputy's  power  by  giving  him 
a  greater  one  than  himself,  so  he  cannot  abridge  it  by  reserving  part 
to  himself."  (Holt,  C.  J.,  in  Parker  r.  Kett,  12  Mod.,  467;  Norton  v. 
Simmes,   Uob.,  12;  Combcs's  Case,  9  Co.,  75). 

It  is  aaid  that  the  registers  of  the  Land  Office  and  the  receivers  of  public 
moneys  "are  exeuutive  and  ministerial  officers.  They  sumetimos  act 
Jndiuially,  as  in  determining  the  right  of  preemption,  ju.st  as  we  say 
some  of  the  acts  of  a  sheriff  are  ministerial,  and  some  judicial.  •  •  * 
When  it  is  said  that  an  act  pertaining  to  a  miuisterial  office  is  judicial 
iu  its  uature,  the  meaning  is,  that  it  cannot  be  performed  by  deputy, 

,and  that  is  the  wse  of  the  diatinolioa  between  ministerial  and  judicial  acts 
in  exeoHtice  offices.^    (Lewis  v.  Lewis,  9  Mo.,  187.) 

"The  grant  of  judicial  power  is  mode  to  an  officer  [clerk  of  district 
court],  recognized  by  the  Constitution,  and  elected  by  the  people;  not  to 

,tlie  deputies  whom  he  appoints-  and  dismisses  at  pleasure."    (Gerald  v. 

;  Gerald,  5  La.  Ann.,  245.)     itlost  political  or  executive  officers  are  such  as 

i  are  not  connected  immediately  with  the  administration  of  justice  or  the 
execution  of  the  mandates  of  a  suxierior  officer,  yet  many  of  their  offices 
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more  or  less  combine  ministerial  duties  with  those  of  a  judicial  character. 
Of  such  are  the  oiOfices  of  heads  of  departments  and  bureaus  in  the  execu- 
tive branch  of  the  government.  These  are  offices  of  great  discretionary 
trusts,  in  which  judgment  and  prudence,  and  frequently  a  knowledge  of 
law,  are  necessary'  for  their  faithful  execution.  The  accounting  officers 
of  the  Treasury  act  as  judges  of  law  and  fact  on  claims  and  accounts, 
and  other  matters  coming  before  them.  They  are  to  that  extent  judicial 
officers  and  fall  under  the  ordinary  rule,  that  "an  individual  clothed 
with  judicial  functions  cannot  delegate  the  discharge  of  these  fauctions 
to  another,  unless  he  be  expressly  empowered  to  do  so  under  specified 
circumstances."  (Broom's  Leg.  Max.,  840.)  Similarly,  when  the  duties 
of  an  office  imply  special  learning,  or  skill  and  integrity  on  the  part  of 
the  incumbent  as  considerations  for  the  grant  of  the  office,  the  duties 
thereof  cannot,  without  consent  of  the  grantor,  be  delegated.  (Cockraii 
V.  Irlam,  2  M.  &  S.,  301,  n.  (a);  Miles  r.  Bough,  3  Q.  B.,  845;  Allan  r. 
Waterhouse,  8  Scott,  N.  R.,  68,  76;  and  see,  generally,  the  words  of 
commissions  of  jiublic  officers.)  Ilenco,  although  a  public  officer  may 
generally  delegate  a  ministerial  duty  to  a  deputy,  such  officer  cannot 
delegate  to  another  officer  or  person  the  performance  of  a  quasi-ja- 
dicial  duty,  or  such  a  ministerial  duty  as  the  incumbent  should  himself 
perform.  (Broom,  Pr.  C.  C;  2d  ed.,  9.)  An  arbitrator  cannot  lawfully 
devolve  his  duty  on  another  unless  he  is  expressly  authorized  so  to  do. 
(Bell,  Diet,  and  Dig.  of  Scotch  Law,  280,  281,  292;  Whitmore  v.  Smith, 
7  H.  &  ]S^.,  509 ;  and  many  other  caseB  referred  to  in  Broom,  Legal  Max- 
ims, 7  Am.  ed,,  840, 841 ;  notes  3, 4, 5.)  A  magistrate,  as  observed  by  Lord 
Camden,  can  have  neither  assistant  nor  deputy  to  execute  any  part  of 
his  employment.  The  right,  he  says,  is  personal  to  the  magistrate,  and 
is  a  truftt  that  he  can  no  more  delegate  to  another  than  a  justice  of  the 
peace  can  transfer  his  commission  to  his  clerk.  (Entick  v.  Oarrington, 
19  nowell,  St.  Trials,  1063;  O'Reilly  v.  Edrington,  96  U.  S.,  724.) 

The  accounting  officers  in  the  Department  of  the  Treasury  are  in- 
trusted by  statute  with  many  important  discretionary  and  quasi-judicial 
powers.  It  is  easy  to  gather  from  the  principles  laid  down  in  the  books, 
and  from  numerous  decisions  of  the  courts,  that  when  it  is  the  duty  of 
such  officers  to  apply  law  to  faets,  and  to  find  facts  from  evidence,  in  the 
execution  of  their  offices,  such  duty  cannot  be  delegated  to  a  deputy. 

It  would  be  much  less  difficult  to  enumerate  the  qua«i-judicial  acts 
required  to  be  performed  by  the  First  Comptroller  than  to  designate 
the  merely  ministerial  functions  which  pertain  to  his  office.  Almost 
ever}'  one  of  his  official  acts  implies  the  exercise  of  discretion,  an  exam- 
ination of  evidence,  or  the  construction  and  application  of  law  to  special 
cases.  Indeed,  when  he  has  the  ability  to  advise  in  respect  to  the  ap- 
plication of  common  or  statute  law  to  fiscal  transaetions  which  must 
culminate  in  the  settlement  of  an  account  in  the  Treasury  Department, 
his  views  are  asked  for  more  frequently  than  those  of  any  other  law  officer 
in  the  executive  departments;  and,  with  regard  to  the  amounts  of  money 


^Hthorifij  to  siffti  Drii/is  and  Checks— Agency-DeUgntion  Case.      77 

Involved,  on  more  important  qnestions  also.  It  is  laid  down  as  a  gen- 
wal  rule  by  Justice  Story,  in  Allen  j'.  Blnut  (3  Stoi^',  C.  C.  R.,  745),  that 
Vwben  a  paiticniar  authority  is  coutided  to  a  public  officer  to  be  exer- 
raaed  b;  him  in  his  discretion  upon  an  exiiuiination  of  facts,  of  wbiob 
be  is  made  the  nppropriiite  judge,  his  decision  uimn  these  facts  is,  in 
tlie  Absence  of  any  uontrolliuf;  pro\-isiuns,  absolutely  uonclusiveafi  to  the 
psisteuw  of  those  facts."  In  Martin  r.  Mott  (13  Wheat.,  19)  it  was 
held  that  the  decision  of  the  President  as  to  the  exigency  of  calling  forth 
nhe  militia  to  suppress  insurrection,  to  repel  invasians,  and  to  execute 
itbe  laws  of  the  United  States,  is  couchisivo  on  all  branches  of  the  gov- 
|ernineul.  It  was  hehl  in  Allen  v.  Blnnt  that  the  decision  of  the  Coro- 
niissiuncr  of  patents  is  conclusive  as  to  the  law  and  facts  arising  under 
au  application  for  a  patent,  unless  it  be  impeached  for  fraud  or  conni- 
Tauce  with  the  patentee,  or  an  excess  of  authority  be  manifest  on  the 
bee  of  tlio  pai>ers.  In  the  Pliiladelphia  and  Trenton  Railroad  Company 
«,  Siujpson  (14  Pet.,  438)  it  was  held  by  the  Supreme  Court  that  wlierp 
(ID  act  is  to  be  done  or  patent  granted  upon  evidence  and  proufci  to  be 
laid  before  a  public  officer,  upon  which  he  is  to  decide,  the  fact  that  be 
has  done  the  act  or  granted  the  patent  is  primil facie  evidence  that  the 
proofs  have  been  regularly  made,  and  were  satisfactory ;  and  that  no 
other  tribunal  is  at  liberty  to  re  examine  or  controvert  the  sufficiency  of 
Bach  proofs,  if  laid  before  him,  when  the  law  has  made  such  officer  the 
pioi>er  .judge  of  their  sufficiency  and  competency.  The  court  said: 
**Tbis  has  been  the  uniform  construction,  as  far  as  we  know,  in  all  our 
jDoarts  of  justice  upon  matters  of  this  sort."  Applying  this  doctrine  to 
de  certification  of  balances  arising  on  accounts  and  the  countersigning 
of  warrants  drawn  by  the  Secretary  oftheTreasury,  it  is  unquestionable 
tiiat  in  the  jierformance  of  these  duties  the  Comptroller  acts  in  a  quasi- 
Judicial  and  not  in  a  ministerial  capacity.  His  action  iu  certifying  bul- 
pDces  involves  the  examination  of  evidence  and  the  application  of  laws 
jto  tbe  facta  found.  His  action  in  countersigning  warrants  granted  for 
^e  payment  of  such  balances  involves  a  further  examiuatiou  of  law  and 
BictBj  law,  as,  for  example,  whether  the  warrant  drawn  by  the  Secretary 
it  "warranted  by  law"  (1  Lawrence,  Compt.  Dec,  Appx.  Ch.  XIl, — 
"Countersigning  of  Warrants");  fact,  as  to  whether  the  appropriation 
lAgninst  n  hich  it  is  drawu  is  available.  The  latter  is  sometimes  a  mixed 
'queHtion  of  law  and  fact.     Indeed,  it  would  be  difficult  to  discover  a 

irely  ministerial  duty  in  the  official  transactions  of  the  Comptroller. 

[Jn  the  i>erformance  of  his  duties  he  does  not  act  by  or  under  tlie  author- 

■Ity  of  a  superior;  hence  his  acts  are  not,  in  the  strict  sense  of  the  word, 

tiisterial;  his  duties  are  judicial  in  character.     (1  Lawrence,  Compt. 

\,  Appx.  tthi  Hupra.)    A  ministerial  office  is  defined  as  one  which  is 

:ecuted  under  the  authority  of  a  superior.     (Bouv.  L.  Diet.)     As  the 

lenff  holds  a  ministerial  office,  he  is  bound  to  obey  the  judicinl  com- 
(oiand  of  the  court.     When  an  officer  acts  in  both  a  ministerial  and  . 

dicial  capacity,  he  may,  perhaps,  be  compelled  to  perform  mere  minis- 
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terial  acts  in  a  particular  way;  bnt  when  he  acts  in  a  jadicial  capacity 
he  can  only  be  required  to  proceed,  and  the  manner  of  doing  bo  is  left 
entirely  to  his  judgment.  (Bac.  Abr.,  ^^  Justices  of  the  Peace"  (E); 
Fox  V.  Hills,  1  Conn.,  295;  Betts  v.  Dimon,  3  Jrf.,  107;  Stratford  r. 
Sanford,  9  Id.,  275,  282;  Crane  v.  Camp,  12  Jrf.,  464.)  In  regard  to  the 
duties  of  the  Comptroller  which  require  the  exercise  of  discretion,  it  is 
difficult  to  point  out  any  one  of  them  tliat  is  distinctively  ministerial, 
and  for  the  performance  of  which  a  mandamus  would  be  granted.  It  is 
well  settled  that  a  mandamus  may  be  issued  against  an  officer  when  he 
refuses  to  perform  a  purely  ministerial  duty,  and  there  is  no  other 
remedy  at  law. 

^'The  objections  to  proceeding  against  State  officers  by^iandamns  or 
injunction  arc:  first,  that  it  is  in  effect  proceeding  against  the  State 
itself;  and,  secondly,  thatitinterferes  with  the  official  discretion  v^ted 
in  the  officers.  It  is  conceded  that  neither  of  these  things  can  be  done. 
A  State,  without  its  consent,  cannot  be  sued  by  an  individual,  and  a 
court  cannot  substitute  its  own  discretion  for  that  of  executive  officers, 
in  matters  belonging  to  the  proper  jurisdiction  of  the  latter.  But  it  has 
been  well  settled  that  when  a  ])lain  official  duty,  requiring  no  exercise 
of  discretion,  is  to  be  performed,  and  performance  is  refused,  any  per- 
son who  will  sustain  personal  injury  by  such  refusal  may  have  a  man- 
damus to  compel  its  performance;  and  when  such  duty  is  threateneil  to 
be  violated  by  poisitive  official  act,  any  person  who  will  sustain  i)ersonal 
injury  thereby,  for  which  adequate  compensation  cannot  be  had  atlaiir, 
may  liave  an  injunction  to  prevent  it."  (Board  of  Liquidation  et  aL  f. 
McComb,  92  U.  S.,  541 ;  Kendall  v.  The  United  States,  12  Pet.,  524;  The 
Borough  of  Uuiontowu  v.  The  Commonwejilth,  34  Penn.  St.,  293;  Ilaber- 
sham  et  ah  v.  Savannah  and  Ogeechee  Cannl  Co.,  26  Ga.,  665;  State  of 
Iowa,  &c.,  V.  County  Judge,  &c.,  7  Iowa,  186;  State,  &c.,  v.  Bailey,  &c, 
Id.y  390.) 

Where  the  necessity  of  acting  at  all  is  a  matter  of  discretion,  manda- 
mus will  not  lie  even  to  compel  action  (Brashear  v.  Mason,  6  How.,  9*2; 
State,  &c.,  V.  County  Judge,  &c.,  5  Iowa,  380),  or  where  any  discretion 
is  to  be  exercised  in  the  matter  (lleeside  r.  Walker,  11  How.,  272 ;  United 
States  V.  Guthrie,  17  Jrf.,  284,  304 ;  Barrows  v.  Mass.  Me<l.  Society,  12 
Cush.,  403;  Auditorial  Board  v,  Hendrick,  20  Texas,  60;  Magee  r.  So- 
pervisois  of  (^alaveras  County,  10  Cal.,  376;  Houston  v.  The  Levy  Court, 
5  Harr.  (Del.),  15, 108;  Green  v.  Purrell,  Comptroller  of  the  Treasury,  12 
Md.,  329;  Tlie  People,  &c.,  v.  The  Inspectors,  &c.,  of  Stat«  Prison,  4 
Mich.,  187;  The  State,  &c.,  v.  The  (Joveruor,  &c.,  5  Ohio  St.,  528;  The 
State,  &c.,  V.  The  Judge,  &c.,  14  La.  Ann.,  (K);  Merced  Mining  Co.  v. 
Fremont,  7  Cal.,  130;  Goheen  v.  Myers,  18  B.  Monr.,  423;  The  Queen  v. 
Law,  7  Ell.  &  B.,  366);  and  it  will  only  lie  to  compel  action  generally 
(San  Francisco  Gas  Co.  v.  Board  of  Sui)ervi8or8,  11  Cal.,  42 ;  Ex  parts 
Mahone,  30  Ala.,  N.  S.,  49;  Castello  v.  Saint  Louis  Circuit  Court,  28  Mo., 
259.)'  The  Court  of  CLiiras  has  jurisdiction  in  a  great  variety  of  cases, 
where  parties  are  refused  favorable  action  by  the  accounting  officers.  It 
therefore  follows  that  when  a  National  court  has  jurisdiction  to  afford 
relief  in  respect  of  the  subject-matter  complained  of  a  mandamus  will  not 
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jlie  agtiiiiBt  the  Comptroller.  In  varionB  otber  causes  the  remedy  is  in  tbe 
State  conrt5,  in  au  actiou  at  law  againat  the  local  officers,  as,  for  iu- 
|stance,  agaiimt  a  revenue  collector,  when  the  C'omptroilwr  refuses  to  cor- 
Itifj  a  balance  due  on  an  account  for  tbe  refund  of  taxes  alleged  to  have 
been  wrongfully  collvcCt^d.  Indeed  it  is  dimhtful  whether  a  innudamus 
t  wonid  lie  against  the  Comptroller  for  any  official  act  whatever,  Tbe  writ 
Itoay  be  reparded  as  a  touchstone  of  purely  ministerial  functions.  Where 
'that  touclistoue  fails  to  afiect  rhe  powers  of  the  Comptroller,  it  is  be- 
icaase  the  fanctious  are  judicial  or  discretionary  in  their  nature. 
i  "A  judicial  officer  cannot  make  a  deputy,  because  he  is  called  to  do 
jjoatice."  { Viner,  Abr.,  "  I  Itticer,"  I.  7. )  "  He  that  has  au  office  of  trust 
]  cannot  make  a  deputy."  [Id.,  4,  note.)  "When  there  is  trust  and  voa- 
(fldenoe  re[iosed  in  an  officer,  he  cannot  make  a  deputy,  nnless  empow- 
tered  byeKpress  words."  {Id.,  4,  note;  11  Ed.  IV,  1.)  Indeed  it  is  only 
i%y  ancient  cnstom,  presuming  a  grant  of  power,  that  a  sheriff  or  cousta- 
|We  might  make  a  deputy.  (Viner,  Abr.,  "Officer,"  1.8.)  When  the 
lOfBce  requires  on  the  part  of  the  incumiient  special  knowledge  and 
Jsbill,  it  cannot  l>e  exerciseil  by  deputy  unless  it  be  granted  j>er  se  velde- 
jffutatum  aKKttt.  (Woodward  e,  A»ton,  Freein.  Be[>,,  i29.)  "Au  office 
f  Vhiob  iKiHcernn  ike  King's  revenue  cannot  be  executed  by  deputy."  (Law 
j,''».  Law,  Cbanc.  Cases,  tevip.  Talbot.  141.)  The  limitations  of  power  (jf 
:  depntatiou  at  common  law  are  clearly  drawn  in  the  case  of  the  King's 
I  grant  of  the  office  of  sheriff  for  life  to  Ilenry,  Eiirl  of  Norfhauipt^m  (Br, 
'Patents,  pi.  45),  •'  to  have,  occupy,  and  execute  that  o£ke,  and  all  other 
UlSces  belonging  to  tbe  sheriff  in  rhe  county  aforesaid,  by  kimsel/or  hin 
[efficient  dcpvitj.'"  It  was  held  in  this  ctiae  that  tbe  sberift'conld  not  mak<^ 
a  deputy, "  for  the  King  cannot  grant  to  a  man  to  make  an  officer  of  reconl 
toservetheKing'scourls,  nortomakea  justice,"  (Viner,  Abr.,  "Officer," 
1. 2,  3.) 

I  "The  nature  of  deputation  is  to  convey  all  the  power  of  the  principal 
li.without  any  reservation  or  restriction,"  per  Holt,  C.  J.,  delivering  the 
fopiuion  of  the  court,  in  Parker  r.  Kett,  12  Mod.,  467. 

It  is  well  known  that,  in  practice,  a  deputy  sheriff  or  deputy  marshal 
;< frequently  appoints  au  agent  or  sub  deputy  (s[>ecial  deputy)  Xm  serve  a 
: writ  of  suhpcena  or  like  process;  but  this  is  a  violation  of  tbe  sound 
i^mmon  law  principle ;  for  unless  the  grant  of  an  office  be  not  only  per 
«tc  vet  deputatum  ituum,  but  also  per  d^iitatum  deputati,  tbe  deputy  can- 
fnot  make  a  deputy.  (Viner,  Abr.,  "Officer,"  L.  3.)  But  it  is  now  held 
Itluit  acts  done  by  a  deputy  de  facto,  thoagh  not  dejnre,  as  by  a  deputy's 
deputy,  are  valid,  as  being  done  in  the  proper  office  and  in  conjunction 
|witb  the  de  jure  officer.  (Leak  ct  al,  v.  llowel  et  a/.,  Cro.  Eliz.,  534.) 
fHence  the  practice  referred  to  rests  on  the  validity  of  the  thing  done 
Ijby  a  person  acting  iu  an  office  de  facto,  and  not  on  a  legitinmte  di^puta- 
ftiou  of  au  office.  The  practice  being  so  general,  however,  Broom  says, 
[without  qunlJQcatiou,  tbat  when  tbe  jiarticuUir  act  to  be  done  is  within 
[«  general  deputy's  scope  of  authority,  be  may  constitute  another  person 
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Ills  servant  or  bailiff  to  do  it.  (Broom,  Leg.  Max.,  7  Am.  ed.,,841.)  It 
is  only  important  to  allude  to  this  practice  as  showing  an  innovation  by 
custom  on  common-law  principles.  The  lawful  deputy  can  always  sign 
his  principaPs  name  in  the  execution  of  delegated  power;  for,  as  already 
shown,  tbe  deputation  convoys  all  the  powers  of  the  principal  which 
may  be  necessary  and  proper  to  perform  the  act.  (Holt,  C.  J.,  supra,) 
All  returns  made  by  a  deputy  must  be  '*  made  in  the  name  of  the  prin- 
cipal officer,  and  not  in  his  own  name  "  (Phelps  v.  Wiuchcomb,  3  Buls., 
78);  because  tbe  act  to  be  done  is  the  act  of  the  principal,  not  of  the 
deputy.  (Lane  v.  Cotton  et  a/.,  1  Salk.,  18, 19;  Godolphiu  v,  Tudor,  6 
Mod.,  235.)  For  the  act  to  be  done  no  power  is  reserved  in  the  principal 
officer.  (Parker  v.  Kett,  12  Mod.,  467.)  The  principal  officer  cannot 
abridge  the  deputation  bj'  reserving  a  part  of  the  power  to  himself.  {Id,) 
From  the  foregoing,  it  may  be  laid  down  as  a  rule  that  adeputy  acting 
within  the  scope  of  his  authority  may  sign  his  principal  officer's  name. 
(See  Milton  v.  Johnson,  1  Ld.  Kaymd.,  161 ;  Hunter's  Ad'rs.  r.  Miller's 
Ex'rs.,  6  B.  Mon.,  621;  Bank  of  Kentucky  v.  Garey,  Ib.j  629;  Triplett 
et  aL  V,  Gill  et  aZ.,  7  J.  J.  M*ar.,  4-10 ;  Commonwealth  r.  Arnold,  3  Littell, 
316 ;  ITope  r.  Sawyer,  14  111.,  254 ;  Beaumont  &  Irwin  v.  Yeatmau  et  ah.j 
8  Humph.,  542 ;  McRaven  r.  McGuire,  9  S.  &  M.,  34.) 
•  Where  a  deed  was  signed  by  a  daughter,  thus:  " Polly  Gwinn  by 
Mary  G.  Gardiner,''  for  and  at  the  request  of  her  mother  and  in  her 
presence,  and  the  deed  was  objected  to  in  a  suit,  on  the  ground  that 
when  a  deed  is  executed  by  an  agent  or  attorney  the  authority  to  do  so 
must  be  derived  from  an  instrument  under  the  grantor's  seal :  Heldj 

'*  This  is  a  good  rule  of  law,  but  it  does  not  apply  to  the  present  case. 
The  name,  being  written  by  another  hand  in  the  presence  of  the  gnintor, 
and  at  her  request,  is  her  act.  The  disposing  capacity,  the  acts  of  mind 
which  are  the  essential  and  efficient  ingredients  of  the  deed,  are  hers, 
and  she  merely  uses  the  hand  of  another,  through  incapacity  or  weak- 
ness, instead  of  her  own,  to  do  the  physical  act  of  making  a  written  sign. 
Whereas,  in  executing  a  deed  of  attorney,  the  disposing  i>ower,  being 
delegated,  is  with  the  attorney,  and  tlie  deed  takes  eftect  from  his  act: 
and  therefore  the  power  is  to  be  strictly  examined  and  construed,  and 
the  instrument  conferring  it  is  to  be  proven  by  e\idence  of  as  high  a 
nature  as  the  deed  itself.  To  hold  otherwise  would  be  to  decide  that  a 
person  having  a  clear  mind  and  full  capacity,  but  through  ph3*6ical  ina- 
bility incapable  of  making  a  mark,  could  never  make  a  conveyance  or 
execute  a  deed ;  for  the  same  incapacity  to  sign  and  seal  the  principal 
deed  would  prevent  him  from  executing  a  letter  of  attorney  under  seal. 

*'  It  appears  to  us,  that  the  distinction  between  writing  one's  name  in 
his  presence  and  at  his  request  and  excuting  a  deed  by  attorney  is  ob- 
vious, well-founded,  stands  on  satisfactory  reasons,  and  is  well  sustained 
by  authorities."  (Gardner  v,  Gardner,  5  Gush.,  483;  Ball  v.  Dunster- 
ville,  4  T.  R.,  313 ;  The  King  v.  Longnor,  1  ]Sev.  &  M.,  576;  S.  C.,  4  B. 
&  Ad.,  647 ;  2  Greenl.  Ev.,  sec.  295.) 

So,  when  a  wife  in  the  habit  of  managing  her  husband's  business,  inter 
alia  of  (hawing,  accepting,  and  indorsing  bills  in  his  name,  and  on  one 
occasion  a  promissory  note  was  indorsed  by  her  daughter  in  his  name, 
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tu  tlie  preaeoce  of  aud  by  the  direction  uf  tliu  wife  :  Held,  tliat  ttie  priu- 
ciple  delegatus  non  potent  delegare  did  uot  apply ;  that  when  the  htisbaiut 
authorized  the  wife  to  draw,  accept,  and  indorse  bill-s  in  his  name,  the 
powi>r  may  l>e  fairly  extended  to  authorizing  her  to  select  itoiiie  person, 
pnf  hdc  pice,  to  write  the  name  el"  her  husband  for  her,  (Lord  v.  Hall, 
8  C.  B.,627;  «5  E.  0.  L.  E.  «ee  Liudus  v.  Bradwell,  5  (J.  B.  583;  57  K. 
C.  L.  K.:  and  Smith  r.  Marsatrk,  G  C.  B.,  486;  60  E,  C.  L.  B.) 

But  while  it  is  clear  that  a  deputy  may,  within  the  scope  of  his  dele- 
gated i>ower,  sign  his  priucipitl  otQcer's  name,  will  the  rule  hold  goo>l 
in  the  case  of  signing  or  coiiutersiguiug  a  treasury  warrant  1 

Ou  general  prindples,  one  would  suppose  that  the  mere  signing  ot  a 
Dame — a  merely  mechanical  act — is  a  matter  that  could  well  be  delegated 
to  a  deputj',  and  especially  so  when  the  deputy  acta  as  such  by  author- 
ity of  law,  as  in  the  case  of  deputy  comptroller;  yet,  if  the  signing  in- 
volves the  exercise  of  discretion,  legal  skill,  or  the  performance  of  a 
trust,  it  is  unqnestionable  that  it  cannot  be  done  by  a  deputy  without 
express  authority  of  law.  The  right  of  any  accounting  oUicer  to  per- 
form any  official  duty  by  deputy  can  only  be  implied  from  the  word 
"deputy"  in  the  act  reorganizing  the  Department  of  the  Treasury. 
When  it  is  cousidered  that  the  duties  of  these  deputies  are  expressly 
defined  by  law  as  those  pertaining  to  the  office  of  chief  ulurk  of  their 
respective  bureans,  whiuh  was  abolished  by  that  aut  (15  Op.  Att.  Gen., 
3),  the  most  that  cau  be  implied,  in  respect  of  delegatiou  of  duties,  frou 
the  wonl  "deputy"  is,  in  view  of  the  maxim  exprensio  uniuH  est  exclwiio 
alter iug,  that  such  duties  only  aa  require  no  exercise  of  discretion  in  their 
performance  cau  be  delegated  by  aceonnting  officers  to  their  deputies. 
The  question  whether  a  warrant  is  "warranted  by  law'',  arises  on  each 
warrant.  The  question  whether  the  balance  found  due  by  an  auditor  i,s 
correct,  arises  ou  each  account  and  claim  acted  ou  in  the  final  accounting 
offices.  These  are  questions  of  law  and  fact,  of  which  the  statutes  make 
the  [proper  Comptroller  the  judge.  No  money  can,  in  coutomplation  of 
law,  be  pnid  out  of  the  Treasury  until  the  First  Comptroller  has  satisfied 
himself  that  it  is  due  and  payable,  and  that  the  balance  certified  is  true 
and  correct.  He  mnsi  also  satisfy  himself  that  the  warrant  granted  by 
the  Secretary  fur  its  payment  is  "  warranted  by  law."  The  law  prov  ules 
the  Compttxtller  with  instrumentalities  by  which  he  ascertaius  the  facts 
in  each  case.  The  whole  accounting  machinery  of  the  department  works 
to  that  end.  He  is  presumed  to  be  informed  of  the  facts  in  such  i.ase: 
for  it  would  be  absurd  to  hold  that  he  could  decide  that  an  accountable 
warrant  was  '*  warranted  by  law,"  unless  there  are  facts  to  which  the  taw 
CRD  be  applied.  The  examiiuttion  of  a  warrant  is  a  duty  not  only  of  high 
tmstjbutone  judicial  in  its  nature;  and  being  clearly  of  such  character, 
the  performance  of  that  duty  cannot  be  delegated  by  the  Comptrolk-r  to 
his  deputy.  The  law  expressly  requires  the  Comptroller  to  countersign 
'all  warrants;  the  act  of  doing  so  is  one  of  his  highest  powers,  -'Itrthall 
be  the  duty  of  the  Fiist  Comptroller  •  •  •  trf  conntersign  all  war- 
H.  Ex,  219 G 


82  First  Compiroller-s  Office,  Trea^tury  Department. 

rjints  drawn  by  tbe  Secretary  of  Treasury,  which  shall  be  warranted  by 
law.''  (Rev.  Stats.,  209.)  The  Secretary  of  the  Treasury  need  not  ex- 
amine or  draw  the  warrant  himself:    "The  Assistant  Secretaries    •   • 

♦  shall  examine  ♦  ♦  *  warrants  prepared  for  the  signature  of  ike 
Secretary  of  the  Treasury,^^  (Rev.  Stats.,  245.)  This  statutory  power 
to  delegate  a  duty  imposed  on  the  Secretary  does  not  include  account- 
able warrants.  But  the  warrant  is  not  a  lawful  instrument  until  it  is 
signed  by  the  SecretJiry.  The  Assistant  Secretary,  although  he  is  in 
effect,  for  many  purposes,  the  deputy  of  the  Secretary,  had  not,  by  vir- 
tue of  his  office,  the  power  to  sign  any  Treasury  warrants,  although 
the  law  had  committed  to  him  the  responsible  duty  of  examining  the 
warrants  before  the  Secretary  should  sign  them.  It  was  considered 
by  Congress  that  the  power  to  sign  a  warrant  could  not  be  delegated 
by  the  Secretary  himself;  and  therefore  it  was  expressly  provided  that 
he  might  delegate  that  power  to  one  of  the  Assistant  Secretaries,  **by 
an  appointment  under  his  hand  and  official  seal."  (Rev.  Stats.,  245, 
240,  247.)  This  special  legislation  furnishes  stroifg  implication  against 
the  validity  of  any  delegation  of  y)ower  to  the  dei)uty  comptroller  for 
the  countersigning  of  warrants,  even  though  the  act  of  signing  be  re- 
garded as  a  purely  ministerial  function ;  for  when  the  legislature  has 
prescribed  the  forms  to  be  used  by  a  ministerial  officer  there  must  be 
a  substantial  compliance  therewith.  (Wiseman  r.  Lynn,  39  Ind.,  258; 
Waldron  r.  Berry.  51  N.  H.,  130;  Warner  v.  The  People,  2  Denio,  281; 
Benford  v.  Gibson,  15  Ala.,  524.)  W^hen  a  ministerial  office  is  granted 
to  be  executed  in  person  it  cannot  be  delegated.  (Rex  r.  T^enthal,  3 
Mod.,  150;  Coffin  r.  The  State,  7  Ind.,  158.)  Public  officers  and  agents 
an*  held  more  strictly  within  the  limits  of  their  prescribed  powers  than 
private  general  agents.  A  contract  made  by  a  public  agent,  relating  to 
a  subject  within  the  general  scope  of  his  powers,  does  not  bind  his  prin- 
cipal, if  there  was  a  want  of  specific  power  to  make  it.  (Parsel  f. 
Barnes  &  Bro.,  25  Ark.,  201 ;  S.  P.,  M,  272.)  The  powers  of  public  offi- 
cers must  be  strictly  pursued,  else  their  decision  or  action  is  a  nullity. 
(Green,  &c.,  r.  Beeson  et  aL,  31  Ind.,  7;  State  v.  Bank  of  State,  45  Mo., 
528.) 

\Vhere  the  Commissioner  of  Internal  Revenue  was  by  statute  author- 
ized to  pay,  with  the  approval  of  the  Secretary  of  the  Treasury,  such 
sums  as  in  his  Judgment  were  necessary  for  det^ecting  and  bringing  to 
trial  and  punishment  offenders  against  the  internal-revenue  laws :  flipW, 
by  the  Attorney-General  (15  Op.,  90),  that  the  independent  action  of 
<^ach  of  these  officials  was  necessary  before  the  money  could  be  paid. 
*' The  Commissioner  cannot  delegate  his  jmwers  to  the  Secretary',  nor 
can  the  Secretary  delegate  his  to  the  Commissioner,  any  more  than  two 
judges  can  delegate  their  powers  to  a  third  judge,  when  the  law  requires 

*  *     ♦     the  judgment  of  a  majority  of  a  court  composed  of  three 
judges." 

When  the  signature  of  a  person  is  required,  he  must  write  it  himself 
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or  make  liis  mark.  It  lias  been  decided  that  a.  public  officer  C4iiiiiot 
AQtborize  anotber  person  to  aftix  the  officer's  niime  to  an  official  document 
when  tlie  law  reqiiirca  it  to  be  signed  by  himself:  So  held  in  a  case  where 
the  name  was  written  at  the  officer's  request,  and  in  his  immediat«  pres- 
ence, after  having  heard  the  document  read.  (Chapman  v.  Inhabitants 
of  Limerick,  50  Me.,  390.)  Apply  the  language  iif  the  conrt  in  this 
case,  muUitin  mvlandis,  to  a  Treasury  warrant  as  a  very  important  pnblic 
document: 

"The  officer  making  it  is  responsible  for  it«  truth  and  correctness.  It 
requires  no  argument  to  show  that  it  vas  never  in  the  coiitemplatioD  of 
the  law -makers,  that  official  certificates  or  returns,  which  the  law  re- 
quires of  those  holding  certain  offices,  might  l>e  signed  by  attorney  or 
agent,  or  that  they  could  have  any  legal  validity  noless  signed  by  the 
officer  so  that  they  shonid  benr  hin  own  handuriting.  There  may  he 
4-ase8,  nnquestioiiably,  where  the  signature  ie  made  by  a  third  party,  at 
rlie  request  of  the  officer,  in  good  faith  and  with  honest  intentions  by  all 
lh«  parties.  •  •  •  But,  if  we  sanction  this  mode  of  authentication 
in  such  a  case,  we  establish  a  doctrine  which  will  be  far  reaching  in  its 
effects.  It  would  reach  to  all  cases  where  any  public  officer  is  required 
to  sign  any  instrument  or  certificate.  •  •  •  The  Governor  of  the 
State  might  thus  sign  a  death-warrant.  If  this  action  by  deputy  wa^  sanc- 
tioned, it  would  offer  temptations  to  many  officers  to  avoid  all  liability 
for  their  official  misdoings,  or  neglects,  or  mistakes,  by  taking  care  to 
have  a  third  party  write  his  [the  oflicer's]  name  to  the  return  or  certifi- 
cate, and  taking  care  to  have  the  proof  that  it  was  done  by  his  direction, 
difficalt  if  not  impossible.  A  denial  of  hia  faignature  would  be  his  de- 
fense. It  is  well  known  that  the  President  of  the  United  States  has  a 
secretary  who  is  authorized  to  sign  tJie  name  of  the  President  to  land-war- 
rants. But  this  is  given  by  a  special  law,  and  the  fact  that  such  a  law  was 
required,  before  the  President  could  be  relieved  from  the  drudgery  of 
signing  each  warrant,  is  strongly  corroborative  of  the  general  doctrine — 
that  ntl  public  officers  mint  sii/n  their  own  name  to  their  own  returns  and 
certijicnies  of  official  actn.^    {See,  ante,  p.  09.) 

This  doctrine  would  seem  to  conflict  in  some  respects  with  the  com- 
tuon-lnw  principle  that  ministerial  officers  mny  act  by  deputy,  but  in 
fact  it  does  not;  for,  as  has  been  shown,  where  skill  in  the  performance 
of  duty  was  implied,  or  where  it  was  intended  that  a  ministerial  duty 
Bhonid  be  performed  by  the  officer  himself,  such  duty  could  not  be  dele- 
ef^ated  at  common  law.  Indeed,  it  is  questionable  whether,  at  the  early 
common  law^  any  pnblic  officer  could  act  by  deputy  without  a  grant 
of  office  per  se  vet  deputatum  xuum.  The  power  to  depute  official  duty 
may  be  implied  by  custom  in  England,  and  that  custom  has  come  to  us 
with  the  common  law  in  relation  to  many  focal  offices,  e.  g.,  sheriffs,  con- 
stables, marshals ;  but  "Offices  are  not  regarded  in  this  country  as  grants 
or  contracts,  the  obligations  of  which  cannot  be  impaired;  but  rather 
ns  truJits  or  ngencies;  and  those  offices  created  by  tlie  legislature  may 
l>e  abolished  by  the  legislature,  and  those  created  by  the  constitution 
D3ay  be  abolished  by  the  adoption  of  a  new  constitution."  (Coffin  v. 
Slate,  7  Ind.,  157;  itenford  v.  Gibson,  15  Ala.,  521.)     In  a  recent  de- 
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cision  of  the  Supreme  Court  the  powers  of  assistants  to  heads  of  de- 
partments and  bureaus  were  touched  upon,  but  nothing  definite  was 
laid  down  as  to  the  extent  of  such  powers.  The  suit  arose  under  a  valid 
government  contract  for  the  deliv^ery  of  certain  Army  medical  supphes: 
"the  whole  amount  of  ice  required  to  be  consumed  at  each  respective 
point  and  vicinity  designated  in  the  contract  during  the  remainder  of 
the  year  1863."  Ko  quantity  having  been  named  in  the  contract,  the 
assistant  surgeon-general  of  the  Army,  then  in  Saint  Louis,  Mo.,  directed 
the  contractor  to  deliver,  at  the  points  designated  in  the  contract,  thirty 
thousand  tons  of  ice.  Afterwards  the  Surgeon-General  directed  the 
assistant  surgeon-general  to  suspend  the  order,  which  the  latter  did. 
In  this  case  the  Supreme  Court  held  that  the  contractors  were  entitled  to 
compensation  for  expenses  and  losses  incident  to  the  preparation  made 
to  meet  the  demand  of  the  notice  served  on  them  for  the  thirty  thousand 
tons  of  ice.  The  question  raised  was  in  respect  to  the  validity  of  the 
notice  of  the  assistant  surgeon-general.  The  court  held  that  it  wa» 
valid:  "The  office  of  Surgeon-General  is  one  of  the  distinct  or  separate 
bureaus  of  the  administrative  service  of  the  War  Department.  It  has 
been  found  in  regard  to  many  of  these  bureaus,  and  even  to  the  heads 
of  departments,  that  it  is  impossible  for  a  single  individual  to  perfona 
in  person  all  the  duties  imposed  on  him  by  his  office.  Hence  statutes 
have  been  made  creating  the  office  of  assistant  secretaries  for  all  the 
heads  of  departments.  It  would  be  a  very  singular  doctrine,  and  snb- 
versive  of  the  purposes  for  which  these  latter  offices  were  created,  if 
their  acts  are  to  be  held  of  no  force  until  ratified  by  the  principal  secre- 
tary or  head  of  department.  It  was  to  relieve  the  overburdened  prin- 
cipal of  some  of  those  duties  that  the  office  of  assistant  was  created. 
In  the  immense  increase  of  business  in  the  office  of  Surgeon-General 
during  the  war,  similar  relief  was  found  necessary,  and  the  office  of 
assistant  surgeon-general  was  created."  (Parish  v.  United  States,  100 
U.  S.,  504.)  The  act  under  which  the  assistant  surgeon-genei*al  acted 
was  a  war  measure  (12  Stats.,  378),  and  it  would  be  unwise  to  accept  rules 
founded  on  such  legislation.  Yet  the  decision  construes  the  powers  of 
assistants  to  heads  of  departments  and  bureaus  generally;  and  unques- 
tionably the  object  intended  to  be  accomplished  by  the  creation  of  the 
offices  is  correctly  stated  by  the  court.  The  decision  stops  there,  however; 
it  leaves  us  in  the  dark  as  to  whether  such  assistants  may  or  may  not 
exercise  any  or  all  of  the  ministerial  or  discretionary  powers  of  their 
principal  officers.  It  would  be  unsafe  in  a  state  of  war  to  hold  subor- 
dinate officers  within  the  strict  limits  of  their  lawful  powers.  This  is 
especially  true  of  the  medical  department  of  the  Army  in  the  field. 
Even  though  the  act  done  by  the  assistant  surgeon-general  ha<l  far 
transcended  his  authority,  the  court  might  well,  under  the  circumstances 
of  the  case,  hold  it  valid.  This  case  decides  nothing  as  to  the  extent  or 
limitation  of  the  authority  of  an  assistant  to  the  head  of  a  department 
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jpr  bureau.  (Se«  Alvord  v.  TTuited  States,  flii  TJ.  S.,  358.)  A  mucli 
nronger  iusCance  uf  delegation  of  power  to  contract  and  to  vary  tlie 
contntct  is  that  given  by  tbe  Secretary  of  War  to  General  B.  F.Butler, 
|ig>prored  by  tbe  President,  September,  18G1,  by  which  that  general's 
jreqaiHitious  on  the  staff  departments  of  the  Army  {bicluiing  Ihe  Ofd- 
hanee)  were  to  be  obeyed.  Under  this  authority,  one  C.  K.  Garrison 
bntered  into  a  contract  with  General  Bntler  for  the  delivery  to  the 
utter  of  six  thousand  rifles  of  a  certain  pattern.  Thereafter  General 
Satler  agreed  to  accept  another  kind  of  rifle,  and  the  Supreme  Court 
f9id  not  question  the  legalitj-  of  the  contract.  (Garrison  v.  United 
Btat««,  7  WaU.,  68S.} 

\  in.  The  law  has  established  the  relation  of  principal  and  deputy  be- 
tween the  heads  of  the  accouutinjr  bureaus  of  the  Treasury  and  their 
next  ranking  ottioers.  Itaasumes  ability,  knowledge,  and  integrity  in  tbe 
idepnties  to  properly  perform  the  duties  of  the  principal  office  when  tbe 
^ead  of  the  bureau  is  unable  by  reason  of  sickness  or  absence  to  perform 
shem  himself;  and,  ifwell  settled  principles  of  law  are  ignored,  it  would 
^■eem  to  be  unreasonable  to  deny  the  propriety  of  an  assignment  by  the 
beadB  of  bureaus  to  their  deputies,  of  such  duties  aa  would  relieve  the 
ft>nner  from  merelyrouttne  work,  as,  for  example,  from  matters  falling 
tinder  decided  principles,  aud  allow  tbem  to  devote  more  time  to  new 
^Destions  and  tbe  more  important  intellectual  labors  of  ofBce.  In  this 
view  of  the  case  there  woold  seem  to  be  no  impropriety  in  delegating  to 
'^  deputy  such  matters,  when  he  would  act  upon  them  while  tbe  princi- 
^pal  officer  is  present  aud  supervising  all  the  official  work  of  his  bureau. 
3ut  principlesoflawcannotbe  ignored.  The  Comptroller's  signature  is 
»  part,  a  most  important  part,  of  a  Treasury  warrant.  A  countersigned 
Treasury  wan-ant  is  the  key  which  opens  the  Treasury  of  the  Nation. 
;The  delivery  of  this  key  is  the  executiou  of  a  special  tnist  which  is  re- 
posed iu  the  First  Comptroller  under  his  commission,  aud  sack  trust  can- 
not be  delegated.  The  countersigning  of  an  instrument  that  commands  the 
Treasurer  of  the  United  States  to  open  tbe  vaults  of  the  Treasury  aud  pay 
out  the  public  revenue  is  an  act  of  the  very  highest  trust  Were  tbe 
Comptroller  todelegatesucha  trust  toadepnty,  however  maj:le,  be  would, 
jn  the  absence  of  statutory  antliority  therefor,  violate  tbe  trust  and  act 
Bgainst  logical  analogy,  law,  and  souud  principles  of  public  policy.  The 
■word  deputy  in  the  statute  cannot  be  construed  as  carrying  with  it 
implied  authority  for  the  delegation  by  acconuting  officers  of  any  powers 
whicb  are  not  strictly  ministerial  in  character.  But  if,  in  any  case,  the 
,BCt  of  countersigning  a  Treasury  warrant  is  admitted  to  be  ministerial, 
Jt  is  certainly  a  power  which  the  law  requires  the  Comptroller  to  exer- 
^is6  himself,  and  hence  he  cannot  delegate  it.  But  the  countersigning 
of  a  Treasury  warrant  is  not  a  ministerial  duty  ;  it  is  the  act  of  a  judge 
who  must  decide  whether  the  warrant  is  or  is  not  "  warranted  by  law." 
lien  tbe  two  authorities  of  the  Comptroller— judicial  and  ministerial — 


86  First  Comptroller's  Office^  Treasury  Department. 

concur,  the  law  deems  him  to  act  as  a  judge.  (Dane's  Abr.,  c  75;  art 
2,  s.  4.)  If  relief  beyond  that  for  routine  ministerial  acts  was  contem- 
plated, Congress  has,  from  insufficiency  of  words,  failed  to  grant  it;  for^ 
in  respect  of  any  other  official  acts,  the  accounting  deputies  are  not, 
either  in  fact  or  in  the  legal  sense  of  the  word,  deputie49  at  all.  This  is 
certainly  true  as  to  the  deputy  in  the  office  of  the  First  Coniptroller; 
for  the  Comptroller's  office  is  of  such  a  decidedly  quasi -judicial  character 
that  if  there  be  any  ministerial  functions  to  be  performed  in  it,  they  are 
ao  intimately  connected  with  judicial  or  discretionary  ones  that  they 
cannot  well  be  severed.  It  is  clear,  therefore,  that  the  First  Comptroller 
cannot,  under  present  legislation,  assign  any  of  his  official  fnnctionB  to 
a  subordinate  officer  of  his  bureau,  or  to  an}-  other  officer  whatever. 
He  can  avail  himself  of  the  labor,  experience,  abilities,  and  knowledge 
of  his  clerks,  and  use  them  as  so  many  instrumentalities  and  aids  in  the 
performance  of  his  official  duties. 

lY.  Upon  the  principles  stated,  and  from  the  provisioqs  of  law  cited, 
it  may  be  confidently  asserted  that  public  policy,  so  far  as  it  can  be 
discerned  in  precedents,  practice,  and  the  statutes,  forbids  any  public 
officer  having  fiscal  duties  to  perform  to  delegate  any  part  of  those  du- 
ties to  another  person  who  is  not  by  law  authorized  to  perform  them. 
Hence,  it  must  be  held  that  where  a  public  officer  or  agent  is  by  law  or 
regulation  empowered  to  draw  a  draft  or  issue  a  check  for  the  payment 
of  public  money,  such  draft  or  check  must  always  be  signed  by  the  agent 
or  officer  himself.  It  has  never,  in  the  business  of  banking,  been  con- 
sidered that  the  cashier  of  a  bank  could  delegate  to  any  officer  of  the 
bank,  or  clerk,  or  other  person,  his  power  to  draw  a  draft  or  sign  a 
check.  The  act  of  signing  such  paper  is  the  execution  of  a  trusty  and 
it  cannot  be  delegated.  The  act  of  signing  a  disbursing  officer's  check 
is  likewise  an  execution  of  a  trust — a  public  trust;  and,  hence,  the  an- 
swer to  the  question  submitted  is, — that  a  disbursing  officer  or  disburs- 
ing agent  cannot  confer  lawful  authority  on  his  clerk,  or  on  any  other 
person,  to  sign  checks  or  drafts  in  his  own  name  or  in  the  name  of  such 
officer  or  agent,  upon  any  public  funds  deposited  to  the  credit  of  such 
officer  or  agent  with  the  Treasurer  of  the  United  States  or  with  an  as- 
sistant treasurer  or  designated  depositary  of  public  moneys. 

Treasury  Department, 

First  CompiroUey'^s  Office,  February  G,  188i\ 


Circular  inatrnctions  nlatln'  to  public  moneys  and  official  cherkft  of  United  States  dUbMrMng 

officers.     {Antv,  p.  64.) 

DepartmSS  No.  107.     \  TRKA8URY  Department, 

Ind,  Treatury  Div.  No.  26.  )  Wanhingtony  1),  6\,  August  24,  ltf76. 

The  following  sectionH  of  tUe  ReviHtHl  Statiitet}  are  pabllshed  for  the  iuformation  and 
guidance  of  all  concerned : 

"Section  3620.  It  shall  be  the  duty  of  every  disbnr8inj>;  ofticer  having  any  pnblic 
money  intrusted  to  him  for  disbunMjment,  to  deposit  the  same  with  the  Treasnrer  or  some 
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oDc  of  iJui  omiHtuiit  trciiHiirerii  of  the  L'nit«l  SCAteH,  nnd  to  ilriiw  for  Uio  aaruo  otil.v  b^ 
I  II  may  1h<  rritnlritil  fDrptiymoDts  tolit<roailiibyliiniiupiirBuaii»r>  of  law;  autl  all  triitiM- 
'  fers  fram  tlie  Treaenrer  of  tlie  Uniteil  Slates  t4i  n  dtsbiiTHmg  offlcorHhall  be  by  draft  or 
wamut  111)  tLc  Trviutiir;  ur  mi  aiuiiiitaiit  treasurm'  of  the  UDil«d  States.  In  places, 
liowevvr,  where  there  is  uo  Treasurer  or  MsiHtant  trcoeurer,  the  Secretary  of  the  Trea*' 
iity  maf I  when  he  deems  it  essential  to  the  imbllo  interest,  apocially  authorize  in 
writiug  the  deposit  of  ijnc^h  piiblk  money  in  any  other  public  depository,  or,  in  writ- 
ing, authorize  the  HHmu  to  l>n  k<'pt  in  aoy  other  manner,  and  under  suoh  rules  and 
rBgnlatioiw  as  be  may  deem  most  safe  ami  elfoetnal  to  facilitate  the  pnjmeuts  to  ]>nl]- 
lia  oreditan. 

"SEcnoN548d.  Every  disbursing  offirer  of  the  Unitnl  States  who  il(!posit«  iiny 
pablic  money  intruated  to  him  in  any  place  or  inauy  manner,  except  aa  authorized  by 
l>w,  orconvertfl  to  hU  own  use  in  any  way  whatever,  or  loans  with  or  without  inter- 
eat,  or  for  nuy  purpose  not  prescribed  by  lavr  withdraws  ttora  the  Treasurer  or  OHstsl- 
ant  treasurer,  or  any  authorined  depository,  or  for  any  purpose  not  prescribed  by  law 
tronaferii  or  appliesnuyportionof  the  public  money  iutnurted  to  him,  is,  in  every  such 
act,  dnetned  Kiiilty  of  an  embeKxlemeut  of  the  mouey  so  deposited,  converted,  loaned, 
withdrawn,  trausferced,  or  applied ;  and  shall  be  punished  by  imprisonment  with  hard 
labor  for  a  term  not  less  thou  ouo  year  uor  more  than  ten  years,  or  by  a  fine  of  not 
mote  than  the  uoonnt  embezzled  or  It'M  than  one  thoiisaud  dollars,  or  by  both  such 
finv  and  imprisonment." 

In  accortlauoo  with  the  provisions  of  the  abovi-  sectionB,  auy  public  money  odvaniwd 
todiBbutsingoGBcersofthe  Uni  ted  States  must  be  deposited  immediately  tolbeirreapecc- 
ire  credits,  with  either  the  Uuiteil  States  Treasnrer,  some  assistant  treasurer,  ordi's- 
ignsteddeposilary.otherthan  a  national  bank  depositary,  nearest  or  most  convenient, 
or,  by  special  direction  of  the  Secretary  of  the  Treoeury,  with  a  national  bank  deposi- 
larj,  eicept — 

XI.)  Any  disbursing  officer  of  the  War  Depailment,  specially  authorized  by  the  Sec- 
NUry  of  War,  when  stationed  ou  the  extreme  frontier  or  at  places  far  remote  from 
■neb  depositaries,  may  keep,  at  hi<i  own  risk,  such  moneys  as  may  bo  iutrusted  to  him 
for  disbnrsemeDt. 

(2.)  Any  otllcer  receiviiii;  money  remitted  Ui  him  upon  Hpeuific  eslimatiie,  may  dit- 
burse  it  accordingly,  without  waiting  to  place  it  in  a  depository,  provided  the  puy- 
nients  are  due,  and  ho  prefers  this  method  to  that  of  drawing  checks. 

Any  check  drawn  by  a  disbursing  ofBcer  upon  moneys  thus  detxiaited,  must  be  in 
EaroE  of  the  party,  by  name,  to  whom  Ihe  payment  is  to  Iw  mode,  and  payable  to 
"order"  or  "hearer,"  with  these  exceptions: 

(1)  To  make  payments  of  individual  pensioiiA,  checks  for  which  must  be  mode  pay- 
•blB  to  "order,"  (t!)  to  make  poy  men  ts  of  amounts  not  exEoeding  twenty  dollars,  (.1) 
to  make  payments  at  \\  distance  from  a  depositary,  and  (4)  to  make  payments  of  tiied 
■alftriea  due  at  a  certain  period ;  in  either  of  which  cases,  except  the  lirst,  any  dis- 
bursing officer  may  draw  his  cheek  in  favor  of  himself  or  bearer  for  such  amoimt  as 
•■•y  be  neceesary  for  snch  payment,  but  in  Uie  last-named  oast  the  check  must  bo 
drawn  not  more  than  two  ilays  liofore  the  salaries  become  due. 

Any  disbursing  officer  or  ageat  di'awing  checks  on  moneys  deposited  to  his  official 
credit,  must  state  on  the  face  or  back  of  each  check  the  object  or  purpose  to  which  the 
AVkils  are  to  he  appUe<l,  except  upon  checks  issued  in  payment  of  individual  pensions, 
(he  special  form  of  such  checks  indicating  sufHcientty  the  character  of  the  disburse- 

Such  statement  may  lie  made  in  brief  form,  hut  must  cleorly  indicate  the  objecl  of 
tlie  expenditure,  as,  for  instiince,  "pay,"  "pay-roll,"  or  "payment  of  troops, "  adding 
the  fbrtor  station;  "pnrchoso  of  subsistence"  or  other  supplies;  "on  contract  for  con- 
(tntoUoQ,"  mentioning  the  fortiUoatlon  or  other  public  work  for  which  the  payment 
is  made ;  "  payments  under  $20  ; "  "  to  pay  foreign  pensions,"  i&c. 

Cheeks  will  uot  1)e  returned  Xa  the  drawer  after  Iheir  payment,  but  the  depositary 
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with  whom  the  account  is  kept  shall  furnish  the  officer  with  a  moDthly  statement  of 
his  deposit  account. 

No  allowance  will  be  made  to  any  disbursing  otUcor  for  expeuses  charged  for  coU 
Iccting  money  on  checks. 

In  case  of  the  death,  resignation,  or  removal  of  any  disbursing  officer,  checks  pre- 
viously drawn  by  him  will  be  paid  from  the  funds  to  his  credit,  unless  such  checks  have 
been  drawn  more  than  four  months  before  their  presentation,  or  reasons  exist  for  sus- 
pecting fraud. 

Every  disbursing  ofhcer  when  opening  his  first  account,  before  issuing  any  checks, 
will  furnish  the  depositary  on  whom  the  checks  arc  drawn,  with  his  official  signatnre 
duly  verified  by  some  officer  whose  signature  is  known  to  the  depositary. 

For  every  deposit  made  by  a  disbursing  officer,  to  his  official  credit,  a  receipt  in 
form  as  below  shall  be  given,  setting  forth,  besides  its  serial  number  and  the  place 
and  date  of  issue,  the  character  of  the  funds,  i.  e.,  whether  coin  or  currency;  and  if 
the  credit  is  made  by  a  disbursing  officer's  check  transferring  funds  to  another  dis- 
bursing officer,  the  essential  items  of  the  check  shall  be  enumerated ;  if  by  a  Treasnrjr 
draft,  like  items  shall  be  given,  including  the  warrant  number ;  the  title  of  each  officer 
shall  be  expressed,  and  the  title  of  the  disbursing  account  shall  also  show  for  what 
branch  of  the  public  service  the  account  is  kept,  as  it  is  essential  for  the  proper  trans- 
action of  departmental  business  that  accounts  of  moneys  advanced  from  different  bn- 
reaus  to  a  disbursing  officer  serving  in  two  or  more  distinct  capacities,  be  kept  separate 
and  distinct  from  each  other,  and  be  so  reported  to  the  department  both  by  the  officer 
and  the  depositary — the  receipt  to  be  retained  by  the  officer  in  whose  favor  it  is  issued 

No. .  Office  of  the  U.  S.  (Assistant  Treasurer  or  Dtpositarg,) 

,  ,  18-. 

Received  of , nnr  dollars  ^  consisting  of ,  to  he  placed  to  his  credit 

as ,  and  subject  only  to  his  check  in  that  official  capacity,  • 

$ .  ,  U.  S.  (Assistant  Treasurer  or  Depositary.) 

These  regulations  are  intended  to  suyiersede  those  of  January  2, 1872. 

CHA8.  F.  CONANT, 

Acting  Secretary. 


IN  THE  MATTER  OF  THE  MILEAGE  TO  WHICH  UNITED  STATES  MARSHALS 
ARE  ENTITLED  FOR  SERVING  PROCESS  ISSUED  IN  CRIMINAL  CASES  BY 
COMMISSIONERS  OF  THE  CIRCUIT  COURTS.— MARSHALS'  MILEAGE  CASE 


1.  Marshals  of  the  United  States  are  entitled  to  mileage  for  the  distance  actually  and 

necessarily  traveled,  **in  going  only,  to  serve  any  process"  issued  by  commis- 
sioners of  circuit  courts  for  the  arrest  of  persons  accused  of  crime. 

2.  When  such  process  is  issued  by  a  commissioner  distant  from  the  place  where  the 

crime  or  ofi*ense  is  alleged  to  have  been  committed,  it  should  generally  be  made 
returnable  to  the  commissioner  nearest  to  the  latter  place.  But,  in  such  case,  t^e 
right  of  the  marshal  to  mileage  for  the  distance  actually  and  necessarily  traveled 
in  going  from  the  place  where  the  pi-ocess  is  issued  to  the  place  where  it  is  served 
is  not  defeated  by  the  clause  in  section  829  of  the  Revised  Statutes,  which  provides 
that  the  mileage  of  the  marshal  shall  "be  computed  from  the  place  where  the 
process  is  returned  to  the  place  of  service." 

3.  The  word  "returned"  in  the  clause  referred  to  was  originally  employed  in  the  act 

of  February  26,  1853  (10  Stats.,  164),  with  reference  to  the  common  practice  of 
making  return  of  process  issued  by  clerks  of  courts  and  circuit  court  commis- 
sioners to  the  officer  ^y  whom  it  was  issued;  and  therefore  it  is  not  to  be  so  con- 
strued as  to  deprive  the  marshal  of  the  clear  right,  conferred  by  law  upon  him, 
to  mileage  for  going  to  serve  the  process. 
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In  January,  1881,  u  warrant  of  arrest  on  a  criminal  charge  was  issued 
at  Sevierville,  in  the  eaatero  diKtrict  of  Tenuesaee,  by  a  comiuissioner 
».f  the  circuit  court  of  tUe  United  States  (Rev.  Stats.,  0^7,  727, 1014), 
and  there  delivered  to  a  deputy  marshal,  who  served  it  by  arresting  the 
ai-ciiscd  at  a  point  eigbty-tlireo  mileR  distant;  nnd,  to  save  expense,  the 
defendant  was  talcen  for  esaiiiination  before  the  nearest  commissioner, 
at  Itlackwater,  only  four  miles  from  the  place  of  arrest.  The  marshal 
has  charged  mileage  for  the  eighty-three  miles  traveled  in  going  to 
make  the  arrest.  It  Bufficiently  appears  that  the  travel  was  actually 
and  necessarily  performed.  It  has  long  been  a  dispnted  question,  which 
is  DOW  anbmitted  to  the  First  Comptroller  for  decision,  whether,  in  such 
case,  the  marshal  is  entitled  to  mileage  fur  the  distance  actually  and 
[  nepeBSarily  tiaveled,  or  only  from  the  place  where  the  process  is  served 
to  tike  office  of  the  commissioner  before  whom  the  accused  is  taken  for 
examination.  By  the  former  rule,  in  this  case  the  mileage  would  be  for 
«'gbty-thi-ee  miles ;  by  the  latter,  only  four.  The  courts  for  this  district 
are  held  at  Knowille. 

Decision  by  William  IjxvrR^svii,  First  ComptroUe}- : 

The  original  act  of  Congress  prescribing  mileage  for  a  marshal  was 
that  of  May  8,  1702,  section  3  (1  Stats..  276),  which  gave  him  "for  his 
travel  out  in  serving  each  writ,  warrant,  attachment,  or  process  afore- 
said [in  chancery],  five  cents  per  mile,  to  be  computed  from  the  place  of 
service  to  the  court  where  the  writ  or  process  shall  he  returned  ;  and  if 
more  persons  than  one  are  named  therein,  the  travel  shall  be  computed 

■  from  the  court  to  the  place  of  Service  which  is  most  remote,  adding 
thereto  the  extra  travel  necessary  to  serve  it  on  the  other."'  All  pro- 
cess was  then,  and  generally  ever  since,  made  returnable  to  the  court 
from  which  it  issued.  (Act  March  2,  1703,  I  Stats.,  335,  sec.  7 ;  Conk- 
ling's  Treatise,  ;t02,  33«;  Eev.  Stats.,  017, 018).  Uuder  the  original  act 
the  place  "  where  the  writ  or  process  sliall  be  returned,"  being  the  same 
placu  where  it  was  issued,  the  word  "returned"  had  precisely  the  same 
legal  effect  as  the  word  "  issued," 

Criminal  juriadiction  in  respect  to  arrestiug,  imprisoning,  or  bailing 
I»ersons  for  any  crime  or  offense  against  the  United  States,  with  author- 
ity in  such  case  to  issue  process  to  marshals,  was  first  given  to  circuit 

•  court  coinmissiouers,  by  the  act  of  August  22,  1842,  section  1  (5  Stats., 
516;  Rev.  Stats.,  G27,  T27,  1014,  1083.— See,  iu  respect  to  their  civil 
jarisdiction,  the  acts  of  September  24,  1780,  section  33;  1  Stats.,  01; 
March  2,  1793,  section  i  ;  1  Stats.,  334 ;  February  20,  1812,  section  1 ; 
2  8tnt«.,  «70;  and  Mareh  1, 1817, 3  Stats.,  ;J50.)  The  act  of  September  24, 
1789,  section  27  (1  Stat.,  87 ;  Rev.  Stats.,  787),  having  made  it  the  duty 
of  the  marshal  "  to  execute  throughout  the  district  all  lawful  precepts 
directed  to  him,  apd  issued  under  the  authority  of  the  United  States," 
it  became  his  duty,  by  force  of  this  statute,  and  of  the  act  of  1842,  to 
exvciife  warrants  issued  by  commissioners.     It  is  well  settled  in  princi- 
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pie,  that  the  duty  to  execute  the  new  process  attached  by  force  of  this 
legislation. 

The  provision  in  the  act  of  May  8,  1792,  regulating  the  fees  of  mar- 
shals for  executing  writs,  &c.,  remains  substantially  as  originally  en- 
acted. The  act  of  February  26,  1853  (10  Stats.,  164),  which  has  been 
carried  into  the  Revised  Statutes,  Title  XIII,  Chapter  Sixteen,  pre- 
scribes the  compensation  of  marshals 

"For  travel  in  going  only  to  serve  any  process,  warrant,  attachment, 
or  other  writ,  including  writs  of  subpoena  in  civil  and  criminal  cases,  six 
cents  per  mile,  to  be  computed  from  the  place  of  service,  to  the  court  w 
place  where  the  writ  or  process  is  returned ;  and  if  more  than  one  per- 
son is  served  therewith^  the  travel  shall  be  computed  from  the  court  to 
the  place  of  service  which  shall  be  the  most  remote,  adding  thereto  the 
extra  travel,  which  is  necessary  to  serve  it  on  the  others."  (Eev.  Stats., 
829.) 

Criminal  process  issued  by  a  circuit  court  commissioner  is  not  re- 
turned to  the  court  of  the  district,  but  copies  thereof  are  to  be  returned 
into  the  office  of  the  clerk  of  the  proper  court.  It  is  clear  from  the 
words  of  the  a<;t  referred  to  that  in  the  case  stated  the  marshal  is  en- 
titled to  mileage  for  eighty-three  miles.  When  the  act  of  May  8, 1792, 
was  passed,  and  up  to  the  act  of  August  22, 1842,  all  criminal  process 
was  issued  hy  the  clerk  of  the  proper  court  at  his  office  in  the  district 
where  the  court  was  held,  and  was  returnable  there.  The  marshal  was 
entitled,  as  the  act  of  1792  said,  "  for  his  travel  out  in  serving  each 
writ,^'  or,  as  the  act  of  1853  says,  "for  travel  in  going  only  to  serve  any 
process."  .  The  intention  is  plain  thai  he  shall  have  mileage  for  his  act- 
ual and  necessary  travel  in  going  to  serve  the  writ.  A  marshal  having 
sundry  writs  might  make  a  circuitous  bnt  continuous  route  of  travel  to 
serve  process  on  half  a  dozen  different  parties,  reaching  the  most  re- 
mote one  last.  To  prevent  the  abuse  of  charging  mileage  by  the  cir- 
cuitous route  on  the  writ  last  served,  the  act  of  1792  provided  that  the 
mileage  should  be  computed  "  from  the  place  of  service  to  the  court 
where  the  writ  or  process  shall  be  returned";  and  the  latter  was  the 
place  where  it  was  issued  and  delivered  to  the  marshal ;  or,  as  the  act 
of  1863  says,  "to  be  computed  from  the  place  of  service  to  the  court  or 
place  where  the  process  is  returned."  In  contemplation  of  the  provis- 
ions of  these  acts,  the  place  of  return  must  always  be  considered  to  be 
the  place  where  the  writ  was  issued,  otherwise  the  marshal  might  be 
deprived  of  compensation  "for  travel  in  going  •  to  serve  the  writ"  in 
cases  where  the  writ  was  made  returnable  elsewhere.  Each  clause  of 
the  statute  had  its  purpose;  the  first  fixes  the  right  of  the  marshal  to 
mileage  "for  his  travel  out";  the  second  directs  the  distance  of  the 
"travel  out"  to  be  computed  by  the  shortest  practicable  route  of  return, 
whether  he  return  by  such  route  or  a  longer  one.  The  word  "returned" 
had  the  same  meaning  in  the  acts  of  1792  and  1853.  As  to  process  issued 
now  by  the  clerk  of  the  court,  and  requiring  actual  travel  from  the  office 
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of  the  clerk  where  the  court  ia  hcKI,  the  mme  vnle  applies  in  coinpiitiiig 
mileage. 

If  the  rule  laid  dowQ  in  the  act  of  1853  for  conipntiiig  the  mileage  be 
applied  literally  to  the  case  now  under  considerfttioii,  the  marshal  would 
be  entitled  only  to  mileage  for  four  miles;  but,  on  the  other  hand,  it 
is  clear  that  it  wouhl  be  improper  to  do  this,  for  the  marshal  did  not 
travel  those  four  miles  in  going  to  serve  the  writ,  and  it  is  in  "  going  only 
to  8er%"e  "  process  that  a  marshal  acquires  any  right  to  mileage.  If  this 
apparent  conflict  could  raise  a  duubt  in  respect  of  the  amount  to  be  paid 
thp  marshal,  it  is  to  be  reasonably  resolved  in  favor  of  the  officer.  But 
there  is  no  doubt  he  is  clearly  entitled  to  mileage  for  eighty-three  miles. 
(United  States  r«.  Mor8e,3  Story,  G.  0.,  91;  Gross' Case,  8  Court  CI.,  1; 
S.  C,  14  Wftll.,  479;  Sleigh's  Case,  0  Court  CI.,  .369;  Moore's  Case,  4 
Ooort  CI.,  139.)  The  same  result  is  reached  by  the  nile  of  construction 
that  eflect  should  be  given  to  the  clear  iutention  of  the  legislature,  and 
not  to  defeat  it  by  adhering  too  rigidly  to  the  mere  letter  of  the  statute, 
or  to  technical  rules  of  construction.  (Oates  vs.  National  Bank,  10(1  TI. 
S.,  244.)  The  iutention  was  t-o  give  mileage  for  the  distance  actually 
and  necessarily  traveled.  If  necessary,  the  word  "  returned,"  in  the 
expre.s8ion  "  place  where  the  process  is  returned,"  is  to  be  construed  as 
"isaaed."  (Oates  r«.  National  Bank,  100  U.S.,  244;  Holiday  Case,  1 
Lawrence,  Comptroller's  Decisions,  32.)  This  may  be  done  under  the 
nde  that  any  construction  which  would  lead  to  absurd  consequences 
should  be  discarded.  (UnitedStatesM.  Kirby,  7  Wall.,  482.)  Any  doubt 
that  may  esist  must  be  based  on  the  idea  that  the  second  clause  of  the 
act  of  1853,  in  respect  of  conipntation  of  mileage,  has  some  force  in  giv- 
ing the  right  to  mileage.  But  clearly  this  clause  is  only  intended  to 
prevent  an  abuse  or  misconstruction  of  the  first  clause,  which  doe«  give 
the  right  "  for  travel,  iu  going  only,"  the  necessary  distance  traveled 
The  word  "only"  clearly  shows  that  no  mileage  is  to  t)e  allowetl  for  travel 
in  returning.  If  the  last  clause  is  to  be  construed  as  ha\-ingbeea  in- 
teoded  to  reduce  the  straight  line  of  actually  necessary  travel  in  going, 
It  would  defeat  the  pnr[>ose  of  the  first  clause,  and  have  a  broader  effect 
than  it«  evident  purpose.  It  is  unreasonable  lo  suppose  that  mileage 
abould  not  be  given  for  necessary  travel  in  serving  a  commissioner's 
process,  when  it  is  clearly  given  for  serving  similar  process  when  issued 
by  the  clerk  of  a  court.  It  will  be  observed  that  the  statute  gives  the 
marshal  mileage  "  for  travel  in  going  only  to  serve  any  process,"  not  for 
coining  back  to  make  return.  If  mileage  for  travel  from  the  place  where 
a  writ  is  issued  to  the  place  where  it  is  served  be  not  allowed  in  this 
cose,  the  marshal  would  not  even  be  entitled  to  the  four  miles'  travel 
from  the  place  of  arrest  to  the  nearest  commissioner.  And  if  the  writ 
were  to  be  returned  to  a  commissioner  residing  at  the  place  of  arrest, 
no  mileage  fees  would  be  allowed,  if  literally  it  be  only  authorized  "  from 
the  place  where  the  process  is  returned  to  the  place  of  service.'' 

The  proper  practice  now  is  to  make  warrants  issued  by  commiss 


92  First  Comptroller's  Office^  Treasury  Department. 

returnable  in  accordance  with  the  circular  of  the  Attorney-General;  and 
unless  sufficient  reasons  be  shown  for  making  service  or  return  other- 
wise, any  mileage  claimed,  in  excess  of  that  which  would  accrue  if  the 
circular  had  been  complied  with,  should  be  disallowed.* 

Wlien  practicable,  warrants  for  the  arrest  of  persons  charged  with 
crime  should  beJssued  by  the  circuit  court  commissioner  nearest  to  the 
place  where  the  defendant  may  be  found.  It  is  with  this  view  that  the 
law  authorizes  the  circuit  court  to  appoint  as  commissioners  ^^so  many 
discreet  persons  in  different  parts  of  the  district  as  such  court  shall  deem 
necessary  "  **  on  account  of  the  extent  of  such  district.'^  (Act  Feb.  20, 
1812,  2  Stats.,  678 ;  Rev.  Stat.,  627, 1983.)  When  complaint  is  made 
before  a  circuit  court  commissioner  that  a  crime  or  offense  has  been 
committed  at  a  distant  point,  and  there  is  another  commissioner  nearer 
to  said  point,  the  affidavit  of  the  complainant  should,  generally,  be  sent 
to  the  latter  commissioner ;  by  whom  the  warrant  of  arrest  should  be 
issued.  (Ex  parte  BoUman  and  Swartwout,  4  Granch,  75;  Bev.  Stats., 
1984.) 

Mileage  will  be  allowed  for  eighty-three  miles. 

Treasury  Department, 

First  Comptroller's  Office^  February  16,  1882. 


IN  THE  MATTER  OF  THE  AUTHORITY  TO  MAKE  A  CONTRACT,  WITHOOT 
ADVERTISING,  FOR  PRINTING  LITHOGRAPHIC  PLATES  FOR  REPORT  OF 
THE  COMMISSIONER  OF  AGRICULTURE  FOR  THE  YEAR  1880.— EXIGENCY 
CASE. 


1.  When  a  contract  is  iiiaile  by  which  a  party  agrees  to  furnish  a  specified  number  of 

engravings  to  the  government  to  be  delivered  in  monthly  installments  at  a  speci- 
fied rate  per  100  sets,  full  performance  is  a  condition  precedent  to  the  right  to 
payment. 

2.  When  the  authority  of  the  officer  who  made  such  contract  continaes,  he  and  the 

contractor  may  correct  the  contract  so  as  to  conform  to  the  intention  of  the  oon- 
tracting  parties,  and  require  payment  in  installments. 

3.  Section  3780  of  the  Revised  Statutes  requires  the  work  of  lithographing  and  en- 

graving plates  for  public  documents  to  be  let  by  the  Public  Printer  to  the  low- 
est bidder  after  advertisement,  but  also  authorizes  him  to  make  immediate  oon- 
tract«,  under  the  direction  of  the  Joint  Committee  on  Public  Printing,  when,  in 


*  On  the  4th  of  August,  1881,  the  Attorney-General  issued  a  circular  letter  to  the 
judges  of  the  circuit  courts,  requesting  them,  respectively,  to  make  an  order  m  fol- 
lows: 

'*  It  is  further  ordered,  that  whenever  a  warrant  shall  be  issued  by  a  CommiBsioner 
for  the  arrest  of  any  person  it  shall  be  made  returnable  before  him,  provided  he  be 
the  commissioner  nearest  or  most  convenient  to  the  residence  of  the  accused.  If  heia 
not,  then  he  shall  retain  a  copy  of  the  affidavit  on  which  the  warrant  is  issued,  and 
make  the  warrant,  accompanied  by  the  original  affidavit,  returnable  before  a  com- 
missioner having  an  office  and  acting  nearest  to  the  residence  of  the  aoonsed ;  and 
«nch  commissioner  shall  make  the  examination  of  the  party,  and  discharge,  commit 
to  prison,  or  admit  to  bail,  as  the  case  may  bo." 
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their  opiuiuu,  tlie  exigeucit>a  of  tliu  public  tierviuii  <lo  uut  juatifjr  itdvertisiiiQeue 
for  propuaals.  Ou  Harch  1,  1681,  the  aommittee  gave  the  Public  Printer  au- 
Ihorily  to  make  n  contruet  williout  iidvcrtiBoment,  but  tlio  coutract  wiut  uot 
auwip  until  July  2,  lesa.  Held :  (1)  Tlio  juiigmeut  of  tho  committee  iu  oonolu- 
slve  as  to  the  existooceof  the  osigency  which  Juetifled  the  muking  of  a  contraet 
without  advertisement.  (2)  But  ns  the  contract  waa  not  miulu  ■■  iuiiuodiately," 
or  witliia  sucli  reosouulile  time  as  might  be  rogattloil  as  withiu  the  meantDg  of 
that  term,  it  was  mudo  without  autliority  of  ]aw,  aud  is  void.  Nd  officer  was 
uutliariKed  to  ratify,  aud  heuce  the  avceplauco  by  the  Publlu  Ftiuter  of  the 
lilatca  printed  under  the  contract  iuiposea  no  liability  on  tho  United  States. 
{S)  Titan  in  the  coutrolling  element  in  exercisiD^  the  pun  er  to  decide  if  an  ex- 
igency exists. 
4.  Under  section  3TJ2  of  the  Bevised  Statutes  au  autboriWHl  coutrael  for  supplies  luuy 
be  mode  in  advnuce  of,  aud  contingent  ou,  tbu  making  of  an  appropriittlim  to 
pay  tbercfur. 

6.  CoDtraotK  requiring  eipeuditured  in  excess  of  appropriations  are  aa  to  such  excess 

fl.  The  government  in  not  geuerally  estopped  from  denying  the  validity  of  unauthor- 
ized contracts  made  by  it«  officers. 

7.  Every  [wrsou  ia  liouud  at  his  peril  to  know  the  extent  of  the  authority  afpublio 

ofBcers. 

8.  Contracts  mode  on  behalf  of  the  goverauent  either  without  authority  of  [law  or 

in  violation  of  law  are  generally  void. 

9.  A  eiatate  which  requires  a  public  contract  to  be  reduced  to  writing  is  mandatory. 

Executory  contracts  made  under  nucb  statute,  hut  Dot  reduced  to  writing,  can- 
not be  enforced. 
10.  When  anpplios  are  furnished  to  the  United  Slates  under  a  void  contract,  aud  there 
is  no  aotborized  ratification  thereof,  the  fact  that  such  supplies  have  l)een  ap- 
plied to  the  beneficial  use  of  the  United  States  gives  nu  right  to  compensation 
us  upon  a  qutxnUm  valebant.  As  between  private  citizens  a  right  to  compen- 
aatiou  would  exist,  l>ecaUBC  the  party  receiving  the  supplies  thereby  impliedly 
promises  to  pay  their  value.  But  the  United  States  is  not  au  liouud,  because  na 
officer  is  authorized  to  ralif^',  and  the  principle  applies  that  "  ordinarily  no  man 
can  make  himself  the  creditor  of  the  government  by  nu  Hct  of  liis  own." 

The  joiut  resolution  of  March  2, 1881  (21  Stat.,  520),  autliorized  tbe 
printmg  of  300,000  copies  of  the  Annual  Eeport  of  the  Couimissioner  of 
Agriculture,  for  the  year  18S0.  It  is  the  duty  of  the  Pnblic  Printer 
to  pnrchase  all  materials  aud  machinery'  which  shall  bo  necessary  for 
the  Goverument  Printing  OlUce;  to  t^ke  charge  of  all  "matter  which  id 
te  be  printed,  engraved,  lithographed,  or  bound;  to  keep  an  account 
thereof  in  the  order  in  which  it  is  received,  and  to  canse  the  work 
to  be  promptly  executed ;  to  superintend  all  printing  and  biuding  done 
at  the  GovernmeutPrintingOftice,  and  t«aee  that  the  sheets  or  volumes 
are  promptly  delivvired  to  the  officer  who  is  authorized  to  receive  them. 
(Rev.  Stats.,  3760.} 

Whenever  any  charts,  maps,  diagrams,  Wews  or  other  engnwings  are 
require*!  to  illustrate  any  documeut  ordered  to  be  priuted  by  either 
house  of  Congress,  such  engravings  are  to  be  procured  by  the  Public 
PriDteruuder  the  directiou  aud  supervision  of  the  Committee  ou  Printing 
of  the  house  ordering  the  same.  (Kev.  Stats.,  3770.)  When  tbe  prob- 
able cost  of  such  charts,  maps,  &c.,  exceeds  two  hundred  and  fifty 
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dollars,  the  lithography  and  engraving  is  to  be  awarded  to  the  lowest 
and  best  bidder,  after  advertisement  by  the  Public  Printer,  ander  the 
direction  of  the  Joint  Committee  on  Public  Printing.  But  the  committee 
may  authorize  him  to  make  immediate  contracts  for  lithographing  or 
engraving,  whenever,  in  their  opinion,  the  exigencies  of  the  public  serv- 
ice  do  not  justify  advertisement  for  proposals.    (Rev.  Stats.,  3780.) 

March  1, 1881,  and  before  the  passage  of  the  resolution  referred  to, 
the  Joint  Committee  on  Public  Printing  authorized  the  Public  Printer 
to  contract,  without  advertising,  for  a  large  number  of  expensive  lith- 
ographic plates  for  the  said  annual  report. 

July  1, 1881,  Messrs.  A.  Hoen  &  Co.,  of  Baltimore,  submitted  a  wri^ 
ten  proposal  to  do  the  work  for  $96,000,  and  their  proposal  was  accepted 
by  the  Public  Printer  July  2,  1881. 

Appropriations  for  the  Government  Printing  Office  were  made  for 
the  fiscal  year  ending  June  30,  1882,  by  the  act  of  March  3, 1881.  (21 
Stat.,  455.) 

February  10,  1882,  the  IHiblic  Printer  says :  "  The  contract  was  not 
made  with  Hoen  &  Co.  until  the  1st  of  July  last,  because  the  appro- 
I)riation  for  public  printing  and  binding  would  not  justify  it.''  (See  Con- 
gressional Record,  December  21,  1881 ;  also  Senate  Mis.  Doc.  No.  20, 
Forty-seventh  Congress,  first  session,  December  20, 1881.) 

The  contract  is  as  follows : 

Baltimore,  July  1, 1881. 
Hon.  John  D.  Defrkes, 

Public  Printer  J  Washingt07iy  I).  C. 

Dear  Sir  :  The  undersigned  respectfully  propose  to  i)rint  in  their 
superior  lithocaustic  process,  and  furnish  30io,000  copies  each  of  the 
twenty-two  (22)  colored  and  twenty-nine  (29)  plain  illustrations  of  the 
Diseases  of  Domestic  Animals,  more  particularly  enumerated  in  their 
proposal  for  Sf>ecial  Ileport  Ko.  34,  and  at  the  same  rate  as  therein  pro- 
posed of  $27.20-100  per  100  sets;  and  also  lithograph  300,000  copies  of 
each  of  the  thirteen  (13)  colored,  and  one  (1)  plain  illustrations  for  the 
Chemists'  Eeport  at  the  rate  of  $4.80-100  per  100  sets ;  being  the  sixty- 
five  (65)  plates  (35  colored  and  30  plain)  accompanying  the  Report  of  the 
Commissioner  of  Agriculture  for  the  year  1880,  and  amounting  in  the 
aggregate  to  $90,000 ;  and  to  deliver  the  same  in  such  monthly  install- 
ments as  you  may  direct. 

We  are,  respcctfullv,  your  obedient  servants, 

A.  HOElir  &  CO. 

The  above  proposition  is  accepted  July  2,  1881. 

JOHN  D.  DBFREES, 

Public  Printer. 

Hoen  &  Co.  proceeded  to  execute  the  contract,  and,  January  23, 1882, 
presented  to  the  Public  Printer  a  voucher  for  work  performed  from  No- 
vember 10, 1881,  to  January  9, 1882,  for  lithographing  and  printing 50,000 
copies  each  of  the  fifty-one  plates  to  accompany  the  article  on  "Diseases 
of  Domestic  Animals"  at  $27.20  per  100  sets,  $13,000;  and  for  50,000 
copies  each  of  fourteen  plates  to  accompany  the  report  of  the  chemist, 
at  $4.80  per  100  sets,  $2,400.    This  voucher  was  approved  by  the  Pub- 


IF 
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inter,  and  refiTred  to  the  First  Auditor.  Tlie  latter  stated  an  ac- 
count tbereoii,  per  Report  No.  228,773,  dated  January  27, 1882,  on  which 
lie  ccrtlfled  as  follows ; 

(No.  22S,iT.'i.     Eeuorded  Jauuary  27,  1882.) 

TllEASUBV    DEfAETMENT, 

First  aiditoe'-s  Office, 

Jamiiiry  27,  1882. 

I  hereby  certify  that  I  have  exatiiiiied  and  adjusted  au  account  be- 
tween tJie  Uuited  8t»tea  and  A.  Hoen  &  Co.  of  Baltimore,  Md.,  in 
amount,  $in,00t),  for  Utho^ruphiug  and  printing  plates  to  accompany  the 
Report  of  the  Commissioner  of  Agriculture  for  1880,  and  find  nothing 
le^lly  due  them,  no  proper  evidence  having  been  furnished  that  tho 
provisions  of  section  :t780,  Itevised  Statutes,  have  been  complied  with. 

So  evidence  is  filed  in  this  case  showing  tliat  au  exigency  existed 
when  permission  was  given  by  the  Joint  couHiiittee,  nor  does  the  certifi- 
cate recite  the  fact.  The  letter  of  said  committee  to  the  Public  Printer, 
a  copy  of  which  is  transmitted  herewith,  and  nnder  authority  of 
which  said  woik  is  claimed  to  have  been  dune,  would  sr-otii  In  have  no 
reference  to  the  .■}(JO,000  copies  of  the  Agiicnltunil  Eejioit  uulhurized  to 
be  printed  by  the  joint  Teaolntion  of  March  2,  1881,  from  the  fact  that 
it  bears  date  March  1, 1881,  one  dni/ prior  to  the  erintcnce  o/iatd  resolution, 
aa  appears  from  the  stivtement  and  vouchers  Iierewith  transmitted  for 
the  decision  of  the  First  Comptroller  of  the  Treasnrv  thereon. 

It.  M.  HliYNOLDS, 

Fir»t  Av/litor. 

The  account  and  vouchers  are  now  submitted  to  the  First  Comiitroller 
for  his  decision. 

Hon.  William  Piiikney  Whytc,  for  the  claimiuits,  mude  an  oral  argu- 
ment, and  presented  a  brief,  making  these  points : 

The  discretion  is  lodged  with  the  Joint  committee  who  authorized  the 
making  of  a  contract ;  and  whenever  the  work  is  of  that  character  that 
the  pablie  service  can  be  better  served  by  direct  contract  than  by  ad- 
vertising, they  are  alone  vested  with  authority  to  determine  when  the 
proiier  exigency  exists.  Once  decided  by  the  committee,  its  opinion 
becomes  the  law  of  the  case.  They  so  decider],  and  gave  authority  for 
an  immediate  contract  as  of  March  1, 1881.  The  question  arises,  how 
long  could  that  order  for  an  immediate  contract  iastf  The  answer  is, 
antil  the  Printer  was  in  condition  to  execute  it.  lie  could  not  make 
any  contract  for  the  work  until  he  had  the  manuscript  of  the  rejajrt,  and 
knew  e.\aotly  what  plates  were  required.  The  report  was  not  delivered 
to  the  Public  Printer  until  June  27, 1881.  (See  Senate  Mis.  Doc.  No. 
20,  first  session  Forty-seventh  Congress.) 

There  was  no  joint  committee  in  June,  1881,  because  the  Forty-sixth 
Congress  closed  on  March  4  of  that  year,  and  no  advertisement  couid 
have  been  made  under  their  direction,  or  awards  of  bids  by  them  at 
that  time ;  so  that  the  only  authority  under  the  law  to  guide  the  Pub- 
lic Printer  was  the  onler  to  make  contract  given  by  the  joint  committee 
Hatch  1, 1881. 

Again,  there  wa«  no  appropriation  available  until  July  1, 1881.  The 
word  "immediate"  was  not  understood  by  the  committee  to  mean  instan- 
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taneouB,  but  wa^  interpreted  in  its  real  sense,  without  anything  in  medio, 
that  is,  between,  to  wit,  a  contract  without  any  advertisement  between 
the  resolution  for  printing  and  its  execution.  This  waB  the  sense  in 
which  the  committ^ie  supposed  the  law-makers  intended  it  to  be  under- 
stood ;  and  it  is^the  literal  sense,  as  the  word  is  used  by  lexicographers, 
so  that  time  is  not  to  be  considered,  but  the  intervention  of  anythiD}; 
between  the  order  and  its  execution. 


Decision  bv  William  Lawrence,  First  Comptroller. 

There  are  several  grounds  ux>on  wliich  this  chiim  cannot  be  paid : 

I.  Assuming  that  the  contract  in  question  is  valid,  and  that  the  sam 
now  claimed  for  the  work  performed  is  a  ratable  proportion  of  the 
price  of  the  work  agreed  to  be  done,  there  is  no  provision  requiring  pay- 
ment in  installments  (Rev.  Stat.,  3(>48);  and  the  result  is  that  payment 
cannot  be  required  until  the  contract  is  fully  performed  on  the  part  of 
the  claimants.  The  agreements  by  the  claimant  to  perform  work,  and 
of  the  government  to  pay  thei*efor,  are  mutual  and  dependent ;  and  full 
perform.ance  of  the  former  is  a  condition  precedent  to  the  right  to  pay- 
ment. (2  Parsons,  Cont,  525, 528  n.,  675 ;  1  Greenl.  Ev.,  sec.  68  j  Slater 
vs.  Emerson,  19  How.,  224;  S.  C,  22  How.,  42.)  The  fact  that  the  con- 
tract  was  not  fully  performed  is  not  of  itself  suificieut  ground  for  a  for- 
mal certification  by  the  Auditor  tliat  nothing  is  legally  due  to  the  con- 
tractors. In  such  case  the  item  claimed  should,  unless  the  contract  has 
been  terminated,  be  suspended  until  full  performance  on  the  part  of  the 
contractors.  But  it  is  probable  that  the  claimant^and  the  Public  Printer 
supposed  and  intruded  that  payment  should  be  made  in  installments  for 
the  work  performed.  If  so,  they  would  now  be  permitted  to  make  the 
written  contract  conform  to  the  real  intenti<m  of  the  parties ;  carefully 
observing,  however,  the  requirements  of  section  3048  of  the  Sevised  Sta^ 
utes,  that  *^  payment  shall  not  exceed  the  value  of  the  service  rendered, 
or  of  the  articles  delivered  previously  to  such  payment."  The  executive 
officers  who  are  authorized  to  "settle  and  adjust"  claims,  (Rev,  Stat, 
236),  have  power  to  ascertain  what  installments  of  payment  are  due 
svccording  to  the  real  intention  of  the  parties  to  the  contract;  but  it  is 
their  duty  to  require  very  clear  proof  of  any  intention  to  pay  by 'install- 
ments before  th(\v  will  depart  from  the  exact  legal  eltect  of  the  words 
used  in  a  contract. 

II.  No  payment  can  be  made  under  this  contract,  because  it  is  void. 
The  statute  provides  that,  in  such  case  as  this,  the  lithographing  of 

l)lates  and  the  printing  therefrom  **  shall  be  awarded  to  the  lowest  and 
best  bidder  after  advertisement  by  the  Public  Printer,  under  the  direc- 
tion of  the  Joint  Committee  on  Public  Printing."  The  Joint  Committee 
may,  however,  authorize  the  Public  Printer  to  make  "  immediate  con- 
tracts for  lithographing  or  engraving  whenever,  in  their  opinion,  the 
exigencies  of  the  public  service  do  not  justify  advertisements  for  pro-*- 
posjils."    (Rev.  Stat.,  3780.)    On  March  1,  1881,  the  committee  gave  the 
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Pablic  Priater  authority  to  make  a  contract  without  advertisement,  but 
the  contract  was  not  made  nntil  July  2,  Ou  the  lnw  and  t'ucts  stated 
the  question  arisca,  was  the  contraot  a  vitlid  one! 

It  may  l>e  conceded  that  the  discretion  of  the  Joint  Committee,  when 
^ercised,  iaconrlusive  as  to  thepropriety  of  makinfjacoutrart  without 
idvi^rtixement  for  proposals.  (United  States  c«.  Speed,  8  Wall.,  77; 
C3obb'8  Case,  7  CourtCl.,  470;  Thoiapson'8Case,9  W.,  188j  I5  0p.,257, 
243;  P.  &  T.  R.  R.  Co.  vs.  Stimpsoo,  14  Pet.,  448;  Allen  vn.  Blunt,  3 
Story,  742;  Wilkes  p».  Dinsman,  7  How.,  89;  United  States  rs.  Arre- 
doDdo,  fi  Pet.,  691.)  It  may  not  be  material  that  the  anthority  was  given 
)Iarch  1,  after  the  passage  of  the  joint  resolution  bnt  before  its  ap- 
proval, March  2.  (Uolden  vs.  Joy,  17  Wall..  220,  227.) 
Bat  for  other  reasons  the  so-called  contract  is  void. 
1.  It  was  made  without  authority.  The  power  of  the  committee  was 
given  by  the  statute  in  order  to  authorize  the  Public  Printer  to  make 
"immediate  contracts."  It  cannot  be  said  that  an  authority  given  on 
Ifarch  first  or  second  to  make  an  immediate  contract,  either  continues 
er  is  exercised  in  making  a  contract,  as  in  this  case,  four  months  after- 
wards. {United  States  vs.  Si>eed,  8  Wall.,  83;  Emory's  Case,  4  Court 
CI.,  401 ;  Thompson's  Case,  9  Court  CI.,  201 ;  15  Op.,  253.)  It  would  do 
Tiolence  to  the  word  "immeiliat^"  to  hold  that  it  can  he  extended  to 
cover  a  period  of  four  months.  An  exigency  cannot  he  presumed  to 
exist,  because  the  statute  requires,  as  evidence  of  its  existence,  the  as- 
Bent  of  the  Joint  Committee.  The  law  does  not  presume  the  continu- 
uioe  of  the  exigency,  because  the  statute  provides  that  it  shall  be  mot 
by  an  immediate  contract.  An  assent  given  on  March  second  cannot 
tb©  presumed  to  continue  to  July  seoond,  since  it  was  given  for  immedi- 
ate action  only.  "The  law  requiring  advertisements  and  proposals  for 
public  contracts  obviously  was  intended  by  Congress  to  invite  compe- 
tition among  bidders,  and  to  prevent  favoritism  and  fraudulent  combi- 
nations in  awarding  contracts"  (Harvey  vs.  United  States,  8  Court  C!., 
006 ;  2  Op.  Aft.  Gen.,  259 ;  10  Op.,  262),  and,  therefore,  in  order  to  pro- 
Tide  in  exceptional  cases  for  exigencies  in  the  public  service,  when  a 
contract  should  be  made  immediately  for  materials  or  services,  section 
|8780  of  the  Revised  Statutes  gives  discretionary  authority  to  the  Joint 
|C)ommittee  to  waive  in  such  cases  the  general  provision  of  taw  requiring 
pdvertising.  A  delay  of  four  months  is,  in  the  absence  oPany  evidence 
let  the  continued  assent  of  the  committee  to  an  exigency  requiring  a 
contract  without  adverti.'iing.  beyond  any  reasonable  purpose  of  the 
Btattite.  The  Joijit  Committee  could  have  given  no  assent  after  March 
ft,  1881,  because  tbe  Forty-sixth  Congress  expired  on  that  day,  and  the 
DouBe  of  Representatives  could  have  had  no  members  on  that  commit- 
tee nntil  the  meeting  of  the  Forty-seventh  Congress  in  December,  1881. 
The  question  iis  to  what  is  au  exigency,  and  the  effect  of  contracts 
made  under  statutes  of  this  character,  have  been  considered  in  many 
Bases.  (Fowl8r'8Ca8e,3CourtCl.,51;  ChiIds'Case,4  /(/.,  170;  Mason's 
H.  Ex.  219 7 
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Case,  J^.,  495 ;  Wentwortb's  Case,  5  Jef.,  302 ;  Harvey  !?«•  United  States, 
8  Id.j  501 ;  Thompson's  Case,  9  Id.y  187 ;  McKee's  Case,  12  Td.^  r»04,540; 
S.  C,  97  U.  S.,  233 ;  Driscoll's  Case,  13  Court  CI.,  36 ;  Driscoll  vs.  United 
States,  96  U.  8.,  421 ;  United  States  vs.  Speed,  8  Wall.,  83 ;  16  Op.,  243, 
256.)  The  language  of  the  statute,  as  well  as  the  authorities,  regard 
the  "exigency"  as  one  requiring  immediate  service. 

In  Veazie  Bank  vs.  Fenno  (8  Wall.,  636),  Mr.  Chief  Justice  Chase 
uses  the  word  "exigencies''  in  the  sense  of  meaning  an  immediate  press- 
ing necessiry ;  one  requiring  a  resort  to  unusual  powers  and  efforts. 
This  is  evidently  the  meaning  of  the  same  word  in  section  3780  of  the 
Eevised  Statutes,  which  requires  "advertisement  by  the  Public  Printer, 
under  the  direction  of  the  Joint  Committee  on  Public  Printing.'* 

If  some  specified  person  is  ready  to  make  a  contract,  and  none  other 
can  be  found  to  perform  it,  this  may  constitute  an  exigency  if  there  be 
an  immediate  necessity  for  the  service  required  to  be  performed ;  bat 
if  there  be  no  such  pressing  necessity  the  statute  requires  an  advertise- 
ment for  proposals;  and,  obviously,  when  a  pressing  necessity  exists, 
such  necessity  requires  that  a  contract  be  made  at  the.earliest  conven- 
ient and  reasonable  time.  Assuming,  what  would  seem  improbable, 
that  when  there  is  ample  time  for  advertisement  and  no  advertisement 
has  been  made,  these  conditions  might  be  decided  to  be  an  "exigency," 
and  that  the  Joint  Committee  had  authorized  the  contract  to  be  made 
at  any  time,  still  the  law  has  not  given  such  authority  to  the  committee. 
Time  is  expressly  made  an  element  in  the  exercise  of  the  power.  If  tJie 
owner  of  stocks  should  authorize  a  broker  to  sell  them  immediately, 
would  any  court  hold  that  the  authority  continued  four  monthst  The 
fact  that  the  manuscript  was  not  furnished  earlier  to  the  Public  Printer 
cannot  change  the  effect  of  the  statute,  nor  create  an  authority  which 
he  did  not  have  when  he  received  it. 

2.  The  delay  in  making  the  contract  is  not  justified  by  the  fact  that 
the  appropriation  from  which  payment  was  to  be  made  did  not  become 
available  until  July  first,  because  the  authority  to  make  the  contract 
was  given  on  March  second.  As  a  question  of  expediency,  it  may,  in 
the  absence  of  any  explanation,  be  presumed  that  the  contract  should 
then  have  been  made  within  a  reasonable  time^after  the  latter  date.  A 
contractor  who  can  have  four  months'  time  to  perform  work  and  prepare 
engravings  before  delivery  thereof,  may  often  afford  to  give  better  terms 
than  if  he  were  required  to  do  similar  work  on  short  notice.  As  a  ques- 
tion of  law,  it  would  seem  that  the  contract  might  easily  have  been  made 
in  ^larch  for  the  delivery  of  the  plates  on  or  after  July  first,  following. 

The  Eevised  Statutes  })rovide  in  relation  to  public  contracts,  that — 

Sec.  3732.  No  contract  or  purchase  on  behalf  of  the  United  States 
shall  be  made,  unless  the  same  is  authorized  by  law  or  is  under  an  ap- 
propriation adequate  to  its  fulfillment,  except  in  the  War  and  Navy 
Departments,  for  clothing,  subsistence,  forage,  fuel,  quarters,  or  trans- 
portation, which,  however,  shall  not  exceed  the  necessities  of  the  cur- 
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real  year.    {Harvey  vs.  UDitod  States,  8  C.  Cls.,  SOI;  Mason's  Case, 
Court  Cla.,  495.) 

Sec.  3733.  No  contract  sLnll  lie  euterad  into  for  the  erection,  repair, 
or  furiiiBbing  of  any  [lublic  biiildiug,  or  for  any  public  improvement, 
wUich  ehall  binil  tlie  Governmeut  to  pay  a  la,rger  sum  of  money  than 
the  amouut  iu  the  Treasury  appropriated  for  the  specific  purpose. 

The  joint  resolntion  of  March  9,  1881,  authorized  the  publication  of 
tlie  Agricultural  Report  with  its  engravings.  The  statute  intrusted  the 
work  to  the  Pnblic  Printer.  The  contract  for  engrarings  therefore  was, 
by  necessary  inference,  atithorized  by  the  joint  resolution.  When  a 
dutj"  is  imposed  by  law,  the  authority  to  employ  all  the  usual  and  proper 
means  of  executing  it  is  implied,  and  this  includes  the  necessary  con- 
tracts in  the  authorized  modes.  (Story,  Agency,  sec.  58;  Fowler's  C?.se, 
3  Court  CIs.,  50.)  When  an  officer  is  authorized  by  law  to  make  a  con- 
tract which  is  not  for  the  service  of  any  Bpeciflc  year,  he  may  properly 
do  so  contingent  on  an  appropriRtioii.  and  let  the  contractor  take  the 
risk  of  its  being  made.  If  materials  be  required  for  a  fiscal  year  not 
yet  commenced,  and,  prior  to  such  year,  there  be  au  existing  authority 
by  law  to  make  a  contract  for  such  material,  it  is  comiietent  to  make  a 
present  contract  for  deliverj-,  and  payment  at  the  begiuning  of  or  dur- 
ing the  fiscal  year;  but  the  payment  is  to  be  made  contingentniKiu  and 
trom  such  appropriation  aa  is  or  may  be  provided.  This  in^'olves  no 
liability  iu  conflict  with  section  3670  of  the  Revised  Statutes ;  and  it  is 
the  necessary  effect  of  section  3732  of  the  Revised  Statutes.  The  limi- 
tatiou  on  the  power  to  contr:iet  which  is  imposed  in  a  class  of  cases  by 
section  3733,  recognizes  the  general  rule.  The  act  of  June  22, 1874  (18 
Stats.,  144),  prohibiting  the  rentiug  of  certain  buildings  until  an  appro- 
priation therefor  shall  have  Iwen  made,  recognizes  the  right  of  officers, 
authorized  by  existing  law,  to  make  such  contracts,  generally,  in  antici- 
pation of  an  ap])ropriation.  The  jiropriety  of  such  discretionary  power 
UDSt  be  manifest,  as  a  measure  of  public  necessity  and  economy.  If 
contracts  for  supplies  for  an  approaching  fiscal  year  can  only  bo  made 
nutil  after  it  has  commenced,  largely  euhanced  prices  may  be  exacted 
and  great  delay  may  ensue.  When  the  authority  to  procure  supplies 
or  services  rests  solely  on  an  appropriationaet  which  is  to  become  avail- 
able for  a  named  iiscal  year,  commencing  after  its  passage,  and  there  is 
DO  other  law  giving  power  to  make  advance  conti'acts  for  such  supplies 
or  services,  it  may  be  more  diffcult  to  determine  what  should  be  done. 

The  Revised  Statutes  provide  that — 

Sec,  3679.  No  department  of  the  government  shall  expend,  in  any  one 
fiscal  year,  any  sum  in  excess  of  appn)priation8  made  by  Congress  fur 
that  fiscal  year,  or  involve  the  governmeut  in  any  con  tract  for  the  future 
payment  of  mouey  iu  excess  of  such  appropriations. 

When  an  appropriation  has  been  made  which  is  to  become  available 
at  a  fixed  future  day,  adequate  provision  exists  for  the  execution,  after 
the  day  fixed,  of  work  authorized  to  be  done  thereunder,  and  for  eon- 
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tracts  for  snch  work.  The  advertisement  for  proposals  for  such  work, 
or  even  the  making  of  a  contract  therefor,  does  not  contemplate  any 
liability  on  the  part  of  the  United  States,  until  the  appropriation  has 
become  available.  A  strict  literal  construction  of  section  3679  might) 
however,  prohibit  the  making  of  such  a  contract  prior  to  the  availability 
of  the  appropriation ;  but  even  such  a  construction  does  not  forbid  tak- 
ing,  before  the  appropriation  has  become  available,  the  necessaiy  pre- 
liminary steps,  such  as  advertising  for  and  receiving  proposals  for  the 
making  of  such  a  contract  when  the  appropriation  becomes  availa- 
ble. Such  a  mode  of  facilitating  the  public  business  is  reasonable  and 
expedient.  It  may  frequently  be  greatly  to  the  interest  of  the  public 
service,  by  saving  delay,  where  time  is  an  element  of  value,  to  prepare 
in  such  a  manner  for  the  execution  of  important  work.  In  the  case  of 
the  usual  necessary  supplies  for  the  public  service,  for  which  the  ajipro- 
priations  annually  made  do  not  become  available  until  the  first  day  of 
July  of  each  year,  it  is  not  reasonable  to  suppose  that  Congress  has  for- 
bidden the  proper  officers  of  the  government  from  entering  into  con- 
tracts until  weeks  or  perhaps  months  have  elapsed  after  the  necessity 
for  such  supplies  has  arisen,  or  that  advertisements  for  proposals  cannot 
in  such  case  be  made  until  the  first  day  of  July  of  each  year.  But  it  is 
equally  unreasonable  to  create,  by  construction,  an  exigency  which  will 
dispense  with  the  wise  provision  made  in  respect  of  advertisements  for 
supplies  or  services.  The  requirement  as  to  advertising,  and  the  pro- 
hibition in  respect  of  making  contracts  in  excess  of  appropriations,  are 
each  designed  for  the  protection  of  the  pnblic ;  and  it  has  been  held  that 
public  contracts  which  exceed  the  amount  appropriated  for  the  supplies 
or  services  contracted  for,  are  void.  (Trenton  Company'^  Case,  12 
Court  CI.,  147 ;  McCollum's  Case,  17  Court  CI.,  92 ;  4  Op.,  602 ;  9  Jrf.,  19, 
C02 ;  Fowler's  Case,  3  Court  CI.,  44,  50 ;  Curtis'  Case,  2  Court  CI.,  144.) 

Where  in  any  case  there  is  no  authority'  by  law  to  make  a  contract^  or 
no  appropriation  which  implies  such  authority,  nocontractcanbemade 
which  can  impose  any  lijibility  on  the  government.  This  is  the  neces- 
sary effect  of  the  general  principles  of  public  policy;  and  section  3732 
of  the  Eevised  Statutes  is  declaratoryof  these  principles  and  of  the  com- 
mon-law rule.    (Donovan  vs.  Mayor,  &c.,  of  N.  Y.,  33  New  York,  291.) 

3.  The  statutory  provisions  requiring  advertising  are  not  directory, 
they  are  mandatory;  and  hence  it  must  be  held  in  the  present  case  that 
the  so-called  contract  is  void. 

It  is  frequently  difficult  to  ascertain  whether  a  statute  was  intended 
to  be  directory  or  mandatory  as  applied  to  private  persons,  and  no  very 
definite  rule  has  been  established.  It  may  be  said,  generally,  that  when 
a  statute  prescribes  a  preliminary  act,  as  of  the  essence  of  something  re- 
quired to  be  done  thereafter,  the  requirement  in  respect  of  the  anteced- 
ent act  is  mandatory ;  but  if  the  antecedent  act  be  unimportant  and  not 
essential  the  statute  is  directory.  (Sedgwick,  Stat,  and  Const.  L.,  316.) 
Thus,  a  provision  for  the  i)roclamation  of  a  vacancy  in  an  offloe^  and  no- 
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tice  of  an  election  to  fill  it,  is  mamlatorj-,  and  au  election  held  without 
itisvoid.  (76.,  31fi,  n. ;  McCuners.  Welles,  11  Cal.,  49;  StaytooT*.  Hul- 
ings,  7  Ind.,  144 ;  Kocli  va.  Bridges,  43  Misa.,  247 ;  Frank  r«.  San  Fran- 
cisco, 21  Cal.,  068;  Auhorn  r».  Matthews,  38  Mo,,  173;  VoazieM.  China, 
dOMe.,  518;  Chapman  vs.  Inhabitants  of  Limerick,  58  Me.,  390;  Milfurd 
M.  Orono,  Id,,  529,) 

The  qaestion  is  one  of  legislative  intent,  to  be  judged  of  by  the  Ian- 
gnage  employed,  the  puri>08e  in  view,  and  the  evils  to  be  avoided.  In 
cases  like  ihe  preaent  one  the  language  of  the  atiitute  shows  that  Con- 
gress did  not  intend  that  a  contract  ahonld  be  made  without  advertis- 
ing. It  says  that  tho  committee  may  authorize  the  I'ublic  Printer  to 
make  immediate  contracts  without  advertising.  This  is  equivalent  to 
saying  that  if  the  committee  do  not  so  authorize,  no  contract  shall  be 
made  without  previous  advertiseineut.  Expressio  vaius  est  exclusio  alle- 
ritut.  Aud  when  authority  is  given  to  make  an  immediate  contract,  and 
it  is  not  made  until  several  weeks  or  mouths  have  elapsed,  it  cannot  be 
said  that  the  committee  has  authorized  it  to  be  made  without  ailvertise- 
meiit.  The  purpose  of  the  statute,  its  whole  policy,  will  be  defeated  if 
the  provision  re(]niriag  advertising  may  be  disregarded  in  cases  like 
the  present  one.  The  evils  to  be  guarded  against  require  the  language  of 
Congress  to  be  respected  aud  otwyed  as  mandatory,  in  oi-der  to  preveut 
favoritism  and  fraudulentcombjnatious.  The  public  interest  requires  free 
competition  in  bids  for  public  contracts,  and  that  all  parties  shall  have 
an  open,  honest,  and  equal  opportunity  to  share  in  the  benefits  of  pub- 
lic work.  The  authorities  show  that  the  statute  is  to  be  construed  as 
mandatory.  (Sedgwick,  Stat,  and  Const.  L.,  316, 317;  Hogan  vs.  Devlin, 
2  Daly,  184 ;  Uines  vs.  Lockport,  5  Lausing,  IG,  21 ;  People  vs.  San  Fran- 
Ciseo,  36  Cal.,  595 ;  Henderson's  Case,  4  Court  01.,  75;  Emery  &  Blake's 
Cose,  Id;  4U1 ;  Supervisors  vs.  United  States,  i  Wall.,  435 ;  City  of 
Galeua  vs.  Amy,  5  Ijd.,  705;  Davidson  r«.  Gill,  1  East,  04 ;  Malcoui  rs, 
Rogers,  5  Cow.,  188;  Mayor  vs.  Furze,  3  Hiil,  612;  Hex  vs.  Blackwold, 
2  Chitty,  251 ;  Eex  vs.  Barlow,  2  Salk.,  609 ;  Veru.,  154.) 

4.  The  reasons  generally  assigned  for  regarding  the  iluty  to  advertise 
as  directory  only  are  not  well  founded. 

The  duty  of  officers  executing  similar  statutes  requiring  advertise- 
ment bim  been  repeatedly  affirmed.  {Berrien,  August  29, 1829,  2  Op., 
259;  Crittenden,  July  13,  1852,  5  Op.,  560;  Devens,  May  3,  1877, 15 
Op.,  255.)  The  right  to  resciud  executory  contracts  made  without 
ailvertising  has  been  asserted  by  the  Attorneys-General.  (6  Op,,  406 ; 
15  Op,,  355.)  But  it  was  said  by  Attorney -General  Bates  that  "after  a 
party  has  eutered  into  a  contract  with  the  goveniment  in  good  faith 
[without  the  advertisement  required  by  law]  and  has  so  far  performed 
his  part  of  the  same,  that  to  rescind  it,  or  declare  it  illegal,  aud  so  in- 
cApable  of  esecntion,  would  subject  him  to  loss  aud  injury,  whilst  the 
government  would  yet  enjoy  the  benefits  of  his  labor  or  expenditure, 
the  contract  cauuot  be  avoided  or  changed  to  the  iujury  of  the  other 
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party  by  the  government.''  (10  Op.,  416, 423.)  Attorney-General  Dev- 
ens  held  that  in  such  case  the  contract  is  obligatory  on  the  XTuited 
States,  so  far  as  it  may  have  been  executed ;  but  that  so  far  as  it  is  execu- 
tory and  unperformed,  it  may  be  rescinded.  (15  Op.,  23, 255,  419,  484.) 
And  it  has  been  further  held  in  this  class  of  cases  that  ^'  a  contract  made 
without  due  advertisement  is  not  valid  and  binding  upon  the  govern- 
ment; and  that  the  fact  that  the  contractor  made  in  good  faith  expend- 
itures to  enable  him  to  perform  the  same  does  not  give  it  validity." 
(Phillips,  Solicitor-General,  approved  by  Pierrepont,  March  20, 1876;  15 
Op.,  539.)  And  a  decided  disapproval  was  expressed  in  this  opinion  of 
the  doctrine  previously  announced  by  Attorney-Greneral  Bates  (10  Op., 
416),  that  although  a  statute  requiring  advertising  ^<  has  been  disregarded, 
yet  if  the  contract  has  been  partially  performed,  it  cannot  be  deemed  void, 
but  must  be  executed  according  to  its  terms."  The  opinion  that  a  con- 
tract partially  executed  could  not  be  rescinded  by  the  government  wm 
founded  upon  the  maxim,  ^rt  non  debetj  sed  factum  valet  (10  Op.,  423), 
and  upon  ^Hhe  magnitude  of  the  injustice  which  such  an  application  of 
the  law  [asserting  a  right  to  rescind]  would  work."    (See  14  Op.,  677.) 

In  such  a  conflict  of  views,  it  must  be  conceded  that  there  can  be 
nothing  authoritative  in  the  opinion  cited,  and  that  the  statement  once 
made,  that  an  opinion  is  *'only  advisory,"  and  that  officers  *'are  free  to 
follow"  their  ''own  convictions"  (5  Op.,  566,  Crittenden,  July  13, 1852), 
was  not  entirely  out  of  place.  Besides  this,  the  First  Comptroller  is 
required  to  make  a  decision  which,  when  rendered,  is  '^coAclusiveon  the 
executive  branch  of  the  government"  (Rev.  Stat.,  191),  and  he  cannot 
turn  his  responsibility  over  to  other  officers. 

There  are  several  classes  of  public  contracts  as  to  which  varioos 
questions  arise  in  respect  of  their  validity.  Among  these  the  following 
may  be  mentioned: 

i.  Contracts  made  without  any  authority  of  law^ 

ii.  Contracts  made  in  violation  of  a  statute  or  against  public  policy. 

iii.  Contracts  by  subordinate  officers  requiring  the  assent  of  superior 
officers. 

iv.  Contracts  required  to  be  made  in  writing. 

V.  Contracts  assigned  in  violation  of  law,  and  performed  in  whole  or 
in  part  by  assignees. 

vi.  Contracts  made  under  a  statute  requiring  advertisement  and  let- 
ting to  the  lowest  bidder. 

These  questions  would  generally  arise  on  one  or  other  of  the  following 
points:  (1)  As  to  the  original  validity  of  the  con  tract;  (2)  as  to  the  rights 
of  parties  before  any  performance ;  (3)  as  to  the  right  of  the  govern- 
ment to  rescind  after  part  execution  of  the  contract,  and  (4)  as  to  the 
rights  of  parties  after  part  or  full  performance  of  the  contract. 

There  are  some  well-settled  principles  which  are  generally  pertinent 
to  these  questions. 

(a.)  The  government  is  not  estopped  from  denying  the  validity  of  the 
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anaatborized  acts  of  its  officers.  [Filor  vn,  Uuited  States,  0  Wall.,  45; 
S.  C,  3  CoartOU.,  45;  Parish  e».  Uuited  States,  8  Wall.,  4S9;  Treutou 
Co.  Case,  12  Court  Cl».,  147 ;  Emery's  Case,  4  Coart  Cls.,  402.) 

(6.)  Officers  cannot  Keuerally  w^ive  the  rights  of  the  United  Stjvtcs, 
or  dispeuse  with  a  requiremeut  of  law.  (Audreae  vs.  liedfield,  98  C  S.. 
225;  8.  C,  12  Blatchf.  C.  C.  407.) 

(c.)  Every  person  is  boaiid,  at  his  peril,  to  know  the  extent  of  the  au- 
tUority  of  public  officers.  (Story,  Agency,  307  a.,  314,  .126,  133, 134 ; 
Burrongbs  on  Public  Securities,  S;  The  Floyd  Acceptances,  7  Wall., 
606  J  S.  C,  7  Court  Cls.,  72 ;  Whiteside  i)«.  United  States,  93  U.  S.,  257 }  S. 
0.,  12  Court  Cls.,  24;  Lee  fa.  Munroe,  7  Cranch,306;  McDoiiiddrs.  Mayor, 
68  New  York,  23 ;  State  vs.  Hays,  52  Mo.,  678 ;  State  rs.  Bank  Mo.,  45 
Mo.,  528;  Mayor  rs.  Reynolds,  20  Md.,  10  j  People  pa.Btmk,  24  Wend,, 
431 ;  Pierce's  Case,  1  Court  Cls.,  270;  Henderson's  Case,  4  Conrt  Ole., 
75}  Emery's  Case,  Id.,  402;  Thompson's  Case,  9  Id,,  188;  Trenton  Co. 
Case,  12  Court  Cls.,  147;  McKee'a  Case,  Id.,  552;  McOollum's  Case,  17 
Coart  Cls.,  92.) 

The  rights  of  the  parties  are  to  be  considered  with  these  principles  in 
view,  in  each  of  the  classes  of  contracts  named,  And  allliough  a  con' 
tract  under  one  only  of  the  enumerated  classes  is  now  under  consider- 
ation, the  principles  generally  applicable  to  the  others  throw  light  upon 
the  present  contract. 

I.  Contracts  made  without  authority  of  law  are  void.  (The  Ployd 
Accoptauces,  7  Wall.,  666 ;  Whiteside  c«.  United  States,  93  U.  S.,  253 ; 
McDonald  vti.  Mayor,  08  New  York,  23;  Thompson's  Case,  9  Court  Cls., 
SOL)  And,  generally,  a  void  contract  is  "ineffectual  to  &x  any  liability 
upon  the  government."     (Filor  vi.  United  States,  9  Wall.,  48.) 

IL  Contracts  made  in  violation  of  law  nre  generally  void.  (2  Chit. 
Oont.,  11  Am.  ed.,  1000-1005;  Bank  United  States  o.  Owens,  2  Pet., 
527;  Groves  vs.  Slaughter,  15  Jd.,  473;  Creath  t».  Sims,  5  How,,  192; 
Harris  vs.  Runnels,  12  How.,  79;  Kennett  vs.  Chambers,  14  How.,'39; 
Thomas  vn.  City  of  Richmond,  12  Wall.,  355;  McDonald  vs.  Mayor,  68 
New  York,  23;  Emery's  Case,  4  Court  Cls.,  402;  1  Pars,  on  Conti^acts, 
458 ;  Sedgwick,  Stat,  and  Const.  L.,  2d  ed.,  69-74,  338-341.) 

III.  In  some  cases  contrtusts  can  only  be  made  by  subordinate  officers 
subject  to  the  approval  of  some  superior  otlicer.  Contracts  not  so  ap- 
proved generally  impose  no  liability  on  the  United  States,  unless  there 
be  a  subsequent  authorised  ratiiioation.  (Filor  t».  Uuited  States,  9 
Wall.,  45 ;  Parish  Case,  12  Court  Cls.,  009;  S.  C.  100  U.  S.,  500 ;  White- 
Bide  vs.  United  States,  93  U.  S.,  248;  S.  C.  12  Court  Cls.,  24;  Wileosra, 
Jackson,  ft  Pet.,  513 ;  McElrath's  Case,  102  U.  S.,  436 ;  S.  C.  12  Court 
Cls.,  201;  United  States  vs.  Eliason,  IG  Pet.,  302;  The  Couflseatiou 
Cases,  20  Wall.,  109 ;  McCoUum's  Case,  17  Court  Cls.,  92;  Sewanl's  Case, 
2Lawrence,  Compt.  Dec,  63.) 

Where,  with  the  full  knowledge  of  the  facta  concerning  It,  a  person 
ratifies  an  agreement  which  another  person  has  improperly  made,  cua- 
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cerning  the  property  of  the  person  ratifying,  the  latter  makes  himself  a 
party  to  the  agreement  as  fully  as  if  he  had  made  the  original  agree- 
ment; and  no  new  consi«leration  is  required  to  support  the  ratification. 
(Drakely  vs.  Gregg,  8  Wall.,  267.) 

Although  this  doctrine  is  well  settled,  it  does  not  apply  to  public  con- 
tracts ;  because,  obviously,  no  officer  or  agent  of  the  government  has 
authority  to  ratify  a  contract  which,  in  law,  is  regarded  as  an  improper 
one,  because  of  the  omission  to  observe  some  substantial  requirement  of 
law  in  making  it ;  as,  for  example,  *the  omission  to  advertise  for  pro- 
posals in  order  that  the  contract  might  have  been  awarded  to  the  lowest 
bidder.  •  .  , 

IV.  It  is  settled  that  a  statute  which  requires  a  public  contract  to  be 
reduced  to  writing,  is  mandatory ;  and  hence,  that  executory  contracts 
not  reduced  to  writing,  cannot  be  enforced.  But  a  party  whorenders  serv- 
ices under  such  contract,  or  who  furnishes  supplies  to  the  government, 
is  entiUed  to  payment,  as  ux)on  a  quantum  mh'uity  or  quantum^  fHiMoMt^ 
unless  the  contract  be  void  as  against  law  or  public  policy.  (Contract- 
Assignment  Case,  2  Lawrence,  Compt.  Dec,  472.)  But  this  is  upon  the 
ground  that  as  to  such  contracts  the  government  occupies,  in  most  re- 
spects, the  same  position  as  a  private  party,  when  performance  takes  a 
case  out  of  the  statute  of  frauds,  and  where  effect  should  be  given  to  the 
contract,  because  the  officer  or  agent  acting  for  the,gov%rument  had  au- 
thority to  make  a  valid  contract,  and  to  accept  the  services  rendered  or 
supplies  delivered.  (See  Acts  of  June  2, 1862, 12  IStats.,  411 ;  July  16, 
1798, 1  Stats.,  610;  February  27, 1877, 19  Stats.,  249;  Rev.  Stats.,  3743, 
3744 ;  Clark  County  vs.  United  States,  95  U.  S.,  769 ;  Salomon  vs.  United 
States,  19  Wall.,  17 ;  Slater  vs.  Emerson,  19  IIow.,  224 ;  Emerson  vs. 
Slater,  22  How.,  42 ;  Lyon  vs.  Bertram,  20  IIow.,  149 ;  Whiteside  w. 
United  StJites,  93  U.  S.,  250 ;  Henderson's  Case,  4  Court  Cls.,  75 ;  Linds- 
ley  vs.  United  States,  Id.j  359;  Burchiel  vs.  United  States,  4  IcLj  549; 
Bernheimer's  Case,  5  Id.^  65 ;  Jones'  Case,  11  Id.,  733 ;  Buffalo  B.  R.  R. 
Case,  16  Id.,  239;  McCollum's  Case,  17  Id.,  92;  Burroughs  on  Public 
Secuj:ities,  510;  Louisiana  vs.  Wood,  102  U.  S.,  298;  Marsh  vs.  FultOD, 
Co.,  10  Wall.,  676;  Watson  vs.  Turner,  Bull.  K  P.,  147  j  1  Selwyn,  If. 
P.,  60  n.) 

The  performance  which  takes  cases  in  which  the  government  is  con- 
cerned, out  of  the  statute  of  frauds,  applies  only  to  such  contracts  as 
would  bo  valid  if  in  writing,  not  to  such  contracts  as  this,  which  is  void 
for  want  of  authority  either  to  make  or  ratify  it.  (See  McDonald  vs. 
Mayor,  68  New  York,  28.) 

V.  When  a  public  contract  has  been  assigned  in  violation  W  the  stat- 
ute, and  the  assignee  has  furnished  the  supplies  required  by  it,  it  has 
been  held  that  he  is  entitled  to  payment  as  upon  a  quantum  meruit 
(Act  July  17, 1862, 12  Stats.,  596;  Act  May  17, 1878, 20  Stats.,  62;  Epv. 
Stats.,  3737,  2106,  3963;  Wheeler's  Case,  5  Court  Cls.,  504;  Wanless' 
Case,  G  Id.y  126;  Francis'  Case,  11  Id.y  640;  Mason's  Case,  14  Id.,  69; 
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Field's  Case,  16  74,434;  Biiffiilo  B.R.  B.  Co.  Case,  M.,  239;  Campbell 
pa,Di8t.  Columbia,  2  MiM;Artliiir,53e,)  But  there  arecases  which  hold  that 
a  contract  which  is  iu  direct  oppoaition  to,  and  in  fraud  of  the  law,  can 
give  no  right  of  action  against  the  United  States,  either  on  the  contract, 
of  lor  a  quunfum  meruit  or  quantum  valebant;  and  that,  on  gronnds  of 
poblio  policy,  the  liability  of  tlie  government  does  not  reat  precisely  on 
the  same  principles  which  apply  as  between  private  citizens.  (McDon. 
aid  F«.  Mayor,  OS  Sew  York,  23;  Contract-Assignment  Civse,  2  Law- 
rence, Compt.  Dec,  472.)  The  principles  applicable  iu  this  class  of  caaes 
are  hereinafter  stated.  The  right  to  a  quantum  meruit,  in  this  class  of 
cases,  is  not  defeated  u|ioii  the  gronud  of  the  want  of  power  in  officers 
of  the  government  t^i  make  an  original  contract  for  the  semces  or  sup- 
plies, or  to  bind  the  government  in  an  implied  contract  by  acceptance 
of  the  service,  or  by  receipt  and  use  of  the  supplies.  WLcro  such  ac- 
eeptrtucea  and  use  are  authorized  and  totally  disconnected  from  an  il- 
legal contract,  or  an  ill^gfil  assignment  of  a  legal  contract,  the  right  to 
compensation  would  seem  to  be  clear.  But  a  party  who,  as  assignee  of 
a  contract,  furnishes  supplies,  solely  by  virtue  of  the  assignment,  has  a 
claim  which,  at  its  inception,  is  in  opposition  to  and  in  t\'aud  of  the 
statute,  which  prohibits  snch  assignments.  To  allow  such  a  claim  would 
be  to  defeat  the  whole  policy  and  purpose  of  the  statute,  and  to  that  ex- 
tent to  pre-jndice  thp  public  service.  The  taint  of  illegality  cannot  be 
severed  from  the  transaction;  and  payment  of  the  claim  would  be  a 
premium  for  the  disregard  alike  of  statutes  and  contracts,  (Armstrong 
vs.  Toler,  11  Wheat.,  23i),  278;  Groves  ««.  Slaughter,  15  Pet.,  474;  I 
Pars,  Conr.,  455.) 

TI.  There  are  sundry  statutes  requiring  advertisements  before  the 
making  of  contracts,  some  of  which  provide  that  in  cases  of  exigency, 
oertain  officers  may  dispense  with  the  advertising,  (Act  March  2,1861, 
12  Stats., -J'M;  Kev.  Stats.,  3709,  3716,  3718, 3721, 3724,3720,3729,3767, 
3768,  492,  3705,  37«0,  3837,  3941,  4607,  3957.)  It  is  well  settled  that 
when  an  officer  is  authorized  to  dispense  with  advertising,  and  be  has 
done  so  iu  the  exercise  of  his  discretion,  aud  made  a  contract  for  the 
public  sernce  without  a<lvertisiug,  the  validity  of  the  contract  cannot 
be  made  to  depeud  on  the  wwdom  or  skill  which  may  have  accompanied 
the  exercise  of  the  discretion.  (United  States  vs.  Speeil,  8  Wall.,  83; 
Cobb's  Case.  7  Court  Cls.,  470;  Thompson's  Case,  9  Jd.,  188;  P.  &  T.  B. 
B.  Co.  r«.  Stimpaon,  14  Pet.,  448 ;  Allen  es.  Blunt,  3  Story,  742 ;  Wilkes 
r«.  Dinsmore,  7  now,,  89.)  Cases  have  already  beefl  cited  as  to  the 
meaning  of  the  word  "exigency,"  and  they  show,  tosome  extent,  the 
effect  u]ion  a  contract  made  when  no  exigency  exists.  Iu  Driscoll's  Case 
( 13  Court  Cls.,  36),  Bichardaon,  J.,  delivering  the  opinion  of  the  court, 
«aid,  in  respect  of  pubhc  contracts  made  without  the  advertisement 
required  by  statute,  that  "at  most  the  contract  was  only  voidable;" 
but  thelanguageqnoted  cannot  be  regarded  asauthoritative,  as  judgment 
iu  this  case  was  reversed  in  the  Supreme  Courton  another  point  of  law, 
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and  this  point  was  not  considered.    (United  States  vs.  Driscoll,  96  U. 
S.,  424.) 

If  the  contract,  in  this  case,  was  absolutely  void,  no  liability  against 
the  United  States  arises  under  it.  If  it  was  only  voidable,  not  having  ' 
been  avoided,  a  liability  against  the  United  States  exists  under  it.  Bat 
it  is  void,  because  the  authority  of  the  Public  Printer  to  make  it  de- 
pended (1)  upon  a  previous  advertisement,  or  (2)  on  the  assent  by  the 
joint  committee  at  the  time  the  contract  was  made  to  dispense  with 
advertising.  As  neither  of  those  conditious  precedent  existed,  the  au- 
thority to  make  the  contract  never  vested  in  the  Public  Printer.  It  has 
been  shown  that  the  statute  requiring  advertisement  before  making  ft 
public  contract  is  mandatory ;  it  therefore  follows  that  no  contract  can 
be  valid  without  advertisement,  unless  in  the  case  of  an  exigency  which 
affords  no  time  for  advertisement. 

The  contract  under  consideration  was  never  ratified,  because  no  offi- 
cer had  authority  to  ratify  it ;  and  even  if  it  had  been  ratified,  the  gov- 
ernment is  only  bound  by  the  authorized  acts  of  its  agents. 

YII.  Is  the  government  liable  as  upon  a  quantum  valebant  f  It  is  clear 
there  is  no  such  liability :  First,  because  the  contract  was  originally  void, 
and  has  never  been  assented  to  or  ratified  by  the  government ;  and, 
second,  because  the  claimant,  having  assented  to  a  contract  in  violsr 
tion  of  the  statute  and  public  policy,  is  not  in  a  position  to  ask  relief. 

1.  The  United  States  is  a  great  public  political  cori>oratiou.  It  can 
only  act  by  its  duly  authorized  officers  or  agents,  and  these  officers  and 
agents  cannot  exceed  their  authority,  either '  in  making  contracts,  iu 
assenting  to  or  ratifying  any  irregular  or  illegal  act,  or  in  oousentiiig 
to  receive  and  pay  fpr  goods  furnished.  (Whiteside  vs.  United  States, 
93  U.  S.,  257 ;  S.  C,  12  Court  CL,  24 ;  Hunter  vs.  United  States,  5  Pet., 
188 ;  United  States  vs.  Chenewoth,  6  McLean,  139 ;  The  Floj^d  Accept- 
ances,  7  Wall.,  666 ;  s.  c,  7  Court  CL,  68,  72 ;  1  Court  CL,  270 ;  McEl- 
rath  vs.  United  States,  12  Court  CL,  216 ;  McKee's  Case,  12  Court  CL, 
652 ;  Hodgson  vs.  Dexter,  1  Crauch,  345 ;  McCollum  vs.  United  States, 
17  Court  CL  Wildar  vs.  United  States,  16  Court  CL,  542;  Fraser  vs. 
United  States,  16  Court  CL,  515.) 

The  government  cannot  be  held  liable  for  goods  furnished,  unless  by 
previously  authorized  express  or  implied  contract,  or  by  subsequently 
authorized  assent;  for,  "ordinarily,  no  man  can  make  himself  the  cred- 
itor of  another  by  any  act  of  his  own  unsolicited  and  purely  officious." 
(2  Greeiil.  Ev.,  iW ;  1  Pars.  Cont.  (6  ed.),  440;  1  Roll.  Abr.,  11,  pL  1; 
Hunt  vs.  Bate,  Dyer,' 272  a.;  Hayes^  rs,  Warren,  2  Stra.,  933;  Bosoorla 
vs.  Thomas,  3  Q.  B.,  234;  Jeremy  vs.  Goochmau,  Cro.  Eliz.,  442;  Dog- 
get  vs.  Vowell,  Moore,  643;  Hines  vs.  Butler,  3  Ired.  Eq.,  307;  People 
vs.  Supervisors,  3  Abbott,  Court  Appls.  N.  Y.,  560;  S.  C.  23  How.  Pr.  89; 
Frear  vs.  Harden  berg,  5  Johns.,  273 ;  Bartholomew  r«.  Jackson,  20  Johns., 
28;  Jennings  vs.  Brown,  9  M.  &  W.,  501 ;  Eastwood  vs.  Kenyon,  11  Ad. 
&  EL,  438 ;  Atkins  vs.  Banwell,  2  East,  505 ;  Wing  vs.  Mill,  1  B.  &  A., 
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104;  22  AmericaD  Jurist,  2 ;  United  States  ca.  Mncdniiiel,  7  Pet,,  19.) 
To  hold  otherwise, "  wonld  place  the  goveriiraent  at  the  mercy  of  all  its 
ageutH  and  officers."  (Pioree's  Case,  7  Court  CIs,,  73.)  If  a  party  vol- 
uuteer  to  pay  taxes  not  yet  due  which  have  beoL  assessed  upon  the 
land  of  another,  withoiic  the  eanotiouor  approval  of  the  party  assessed, 
the  latter  cannot  be  held  liable  tiy  the  former,  notwithstanding  the  pe- 
cuniary benefit  tbcieby  received. 

In  this  case  there  was  uo  authorized  contract,  as  already  shown. 
And  there  has  been  no  authorized  ratification  of,  or  assent  to  the  unau- 
thorized contract,  or  to  the  receipt  and  use  of  the  engravings  furnished. 
The  United  States  can  only  be  made  liable  in  the  form  it  has  authorized. 
The  law,  which  is  the  power  of  attorney  under  which  the  Public  Printer 
acted,  gave  but  one  mode  to  create  a  liubilHj.  The  form  by  which 
he  could  bind  the  United  States  was  clearly  prescribed.  This,  by  nec- 
essary implication,  excluded  his  right  to  bind  the  United  States  in  any 
other.  But  it  is  not  necessary  to  resort  to  this  implication.  There  was 
an  absence  of  authority  to  bind  the  government  by  the  contract  which 
be,  iu  form,  made.    There  has  been  no  authorized  ratification. 

The  receipt  of  the  printed  matter  by  the  Public  Printer  is  not  a  rati- 
fication of  the  original  contract ;  because  he  had  no  anthority  to  so  ratify 
it.  Such  receipt  creates  no  implied  contract  or  li&bility,  because  the 
Public  Printer  had  no  authority  to  make  iu  this  form  an  express  con- 
tract, much  less  an  implied  one.  He  was  not  authorized  to  receive  or 
use  th#printed  matter  furnished  by  the  claimants,  because  the  law  pre- 
scribed another,  a  dififerent,  and  the  only  mode  by  which  he  was  author- 
ized to  procure  it.  It  has,  indeed,  been  used  for  the  benefit  of  the 
United  States,  but  against  its  expressed  will,  and  in  violation  of  law. 

The  government  may  be  bound  in  the  same  forms  as  private  parties, 
by  its  officers,  when  they  are  authorized  to  enter  into  a  contract  without 
the  formality  of  advertising.  Similarly  when  they  are  authorized  to 
receive  and  use  goods,  the  government  may  be  bound  therefor.  (Salo- 
mon rs.  Unitfid  States,  19  Wall.,  17;  Gibbons  ts.  United  States,  5  Court 
CI.,4lfl;  S.C.,  8Wall.,269;  Whiteside rs.  United  States,  93  U.S.,  256; 
Jones'  Case,  11  Court  01.,  736,  744;  Lindsley's  Case,  4  Id.,  360;  Buich- 
iei's  Case,  Id.,  549;  Wheeler's  Case,  5  Id.,  504;  Wanless'  Case,  6  JA., 
123.)  Where  there  is  no  authorized  contract  express  or  implied,  and 
there  has  been  no  authorized  use  of  the  printed  matter,  but  on  the  con- 
trary a  clear  violation  of  law  in  all  that  has  been  done,  no  quantum 
TaMtani  can  arise.  It  has  been  shown  that  the  original  contract  was  void 
because  of  want  of  advertisement,  void  for  want  of  power  to  make  it, 
void  as  against  the  language  of  the  statute,  void  as  against  its  policy, 
Iience  any  attempt  to  ratify  it  without  anthority  must  be  equally  void. 
Tlie  power  to  ratify  an  agreement  can  only  exist  when  there  is  an  origi- 
nal (Kiwer  to  make  it.  (Bnrroughs  on  Public  Securities,  508;  Whiteside 
M.  United  States  93  U.  S.,  253;  United  States  v».  Shoemaker,  7  Wall., 
341;  McDonald  vg.  Major  N.  Y.,  C8  N.  Y.,  26j  Mayor  p*.  Ray,  19  Wall., 
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484;  LouisiaDa  vs.  Wood,  102  17.  S.,  298;  State  vs.  Delafield,  8  Paige, 
527;  S.  C,  2  Hill,  159;  8.  C,  26  Wend.,  238;  Jones'  Case,  11  Court  CL, 
734;  see  Campbell  vs.  Dist.  Columbia,  2  Mac  Arthur,  537.) 

Congress  alone  can  create  a  public  liability  wheu  there  has  been  no 
authority  given  by  law  to  make  a  contract.  (Delafleld  vs.  State  of 
Illinois,  2  Hill,  K  Y.,  160.) 

2.  The  maxim  cited  in  10  Opinions,  page 423, — Fierinan debet,  sed factum 
valet: — It  ought  not  to  be  done,  but  when  done  it  is  valid,  has  no  appli- 
cation here.    (5  Coke,  39;  1  Strange,  526;  19  Johns.,  N.  Y.,  84,  92;  12 
Id.j  11,  376.)    This  maxim  applies  as  between  private  persons  whose 
acceptance  of  work  may  operate  as  a  ratification  of  a  previous  informal 
contract  or  by  way  of  estoppel,  or  raise  a  new  implied  contract.    (Lyon  «. 
Bertram,  20 How.,  149;  Bmerson vs.  Slater,  19  How.,  224;  s.  c,  22  How., 
28;  Swain  rs.Seamans,  9  Wall.,  254;  Marsh  r«.  Fulton  County,  10  Wall, 
676;  Bronson  vs.  CMappell,  12  Wall.,  681;  Burroughs  on  Public  Securi-i 
ties,  508;  Louisiana  vs.  Wood,  102  U.  S.,  298.)    But  when,  as  in  this 
case,  a  contract  has  been  made  without  authority,  the  attempt  to  ratify 
it,  or  bind  the  United  States  by  an  acceptance  of  the  work  done,  would 
be  equally  without  authority.    A  ratification  can  only  be  made  by  an 
officer  having  power  to  make  the  contract  in  the  form  required  for  the 
original  contract.    Some  statutory  requirements  must  "precede  the  re- 
ception of  the  material.'^     (McDonald  vs.  Mayor,  68  New  York,  26.) 
In  Marsh  vs.  Fulton  County  (10  Wallace,  676),  it  appeared  that  count; 
bonds  had  been  issued  without  authority,  and  it  was  claimed  tAt  they 
had  been  ratified  by  the  supervisors  of  the  county.    The  court  said: 
"The  supervisors  i)osses8ed  no  authority  to    ♦    ♦    ♦    issue  the  bonds 
♦    ♦    •    without  the  previous  sanction  of  the    ♦    ♦    ♦    voters  of  the 
county.    ♦    ♦    ♦    They  could  not,  therefore,  ratify  a  subscription  [issue 
of  bonds]  without  a  vote  of  the  county,  because  they  could  not  make  a 
subscrii)tion  in  the  first  instance  without  such  authorization."    (Allen 
vs.  Louisiana,  103  U.  S.,  80;  Hunter  vs.  Field,  20  Ohio,  340.)    As  the 
United  States  could  not  be  charged  with  a  liability  without  its  assent, 
and  as  there  has  been  no  authorized  assent,  the  claimant  can  have  no 
relief. 

3.  "The  magnitude  of  the  injustice"  in  refusing  to  pay  for  goods  ap- 
propriated to  the  use  of  the  government,  seems  to  have  been  relied  on 
to  support  the  right  to  a  qunntum  meruit.  (10  Op.,  423.)  But  this  view 
of  the  case  substitutes  a  supi)osed  injustice  for  statutory  authority  in 
order  to  supply  the  absence  of  a  requirement  of  law  by  supporting  a 
violation  of  law.  If  there  be  any  injustice  in  such  a  case,  Congress  is 
the  proper  tribunal  to  appeal  to.  The  discretion  of  executive  officers  is 
not  a  safe  substitute  for  an  act  of  Congress.  While  it  is  their  duty  to 
be  careful  of  the  rights  of  citizens,  it  is  not  safe  for  them  to  overlook  the 
magnitude  of  the  injustice  which  would  be  done  to  the  public  by  giving 
to  a  direct  violation  of  law  the  effect  of  an  act  authorized  bylaw.  It  is 
better  that  one  man,  or  many  men,  should  suffer  loss,  than  to  establish 
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a  mle  which  woald  permit  f!)voriti»m,  fraudulont  cxmihinatious,  anil 
corruption  to  an  unlimited  extent.  Public  nioruls  may  sufl'tT  more  by 
ofScial  (liNregaril  of  law,  than  by  personal  peeuuiaryloeti.  Salutpopitli 
auprema  lex. 

■L  The  GonclasioQ  reached  is  supported  by  many  principles  and  au- 
thoritios  besides  those  stated.  A  void  contract  is  "ineffectual  to  fix  any 
liabililA' upon  the  government."  (Filor'sCase,  9  Wall.,  48.)  "No  recov- 
ery call  be  had  for  value  parted  witli  upon  au  illegal  coutract."  (Peck 
r«.  Burr,  10  New  York,  294.)  "  Clearly,  if  an  act  of  Parliament  expressly 
prohibit  tlie  transactiou  in  respect  whereof  an  agreement  is  entered  into, 
sucli  agreement  will  be  invalid."  (2  Chit.  Cont.,  11  Am,  ed.,  1003 ;  Sedg- 
wick, Stat,  and  Const.  L.,  2d  ed.,  G9-74,  338-^1 ;  Thomas  vs.  City  of 
Richmond,  12  WnU.,  349  ;  State  vs.  Hastings,  12  Wise,  590 ;  Goodrieli 
vs.  Moore,  2  Minn.,  61;  Lardner's  Case,  7  Court  CIs.,  530 ;  TLompson's 
Case,  9  Id.,  187;  Shaver's  Case,  4  Td.,  440;  Mo^er  vs.  Independent 
School  District,  4-1  Iowa,  122;*Agawam  National  Bank  vs.  South  Had- 
ley,  21  Albany  I*  J.,  516,  April,  1880;  Gause  vs.  City  of  Clarksville,  19 
Jd.,2o3;  Burroughs'  Public  Securities,  287,507;  Oundell  »«.  Dawson, 
4  C.  B.,  3T« ;  LitUe  vs.  Poole,  9  B.  &  C,  192 ;  Bensley  vs.  Bignold,  5  B. 
&  Aid.,  336;  Stevens  rs.  Robinson,  2  C.  &  J.,  209;  Bx  parte  Dyater,  2 
Hose,  Bank.  Gas.,  34, 349.)  The  case  of  McDonald  vs.  Mayor  of  New  York 
(68  N.  Y.,  23)  is  instructive,  its  reasoning  convincing,  and  it«  logic  con- 
clusive. It  was  an  action  brought  to  recover  the  value  of  gi-avel  and 
Btoue  sold  and  delivered  to  the  vity  in  1869  and  1870  at  the  request  of 
the  supennteudent  of  roads,  and  used  in  making  streets.  The  statute 
vaA  uot  complied  with  which  required  contracts  for  materials  to  be  uiatle 
by  the  head  of  the  street  department,  upon  sealed  bids,  in  compliance 
with  pubhc  notice  atlvertised  pursuant  to  an  authority  to  purchase  given 
by  the  Common  Conned.  It  was  the  duty  of  the  city  to  keep  the  streets 
in  repair;  and  the  superintendent  was  charged  with  carrying  this  duty 
into  eOect,  and  he  certified  the  bills  as  correct.  Folger,  J.,  in  deny- 
ing the  rightof  the  claimant  to  recover,  saidof  the  statutes  referred  to  in 
that  case,  that  tliey  "  are  fitted  to  insure  official  care  and  deliberation, 
and  to  hold  tlie  agents  of  the  public  to  personal  responsibility  for  ex- 
penditure J  and  they  are  a  limit  upon  the  powers  of  the  corporation,  in- 
somnch  as  they  prescribe  an  exact  mode  for  the  exercise  of  the  iiower  of 
expi-'uditnre."  And,  commenting  on  the  claim  of  the  plaintiB'  to  recover 
upon  a  quantum  meruit,  because  the  city,  having  "  appropriated  the  ma- 
terials •  •  •  is  bound  to  deal  justly  and  pay  him  the  value,"  he 
said :  "  If  the  restriction  put  upon  municipaUties  by  the  legislature  for 
tlie  purpose  of  reducing  and  limiting  the  incurring  of  debt,  and  the  exi>en- 
diture  of  the  public  money,  may  be  removed  upon  the  doctrine  now  con- 
tended for,  there  is  no  legislative  remedy  for  the  evils  of  municipal  gov- 
ernment. ■  •  •  Restrictions  and  inhibition  by  statute  are  pmclically 
of  no  avail  if  they  can  be  bronght  to  naught  by  the  unauthorized  action 
of  every  official  of  lowest  degree  acquiesced  in  or  not  repudiated  by  his 
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superiors.'*  (Donovan  vs.  Mayor,  33  N.  Y.,  291  j  Petersou  vs.  Mayor,  17 
N.  Y.,  449.)  An  able  writer  says :  ^^  If  the  act  done  is  contrary  to  the 
express  policy  of  the  state  •  •  •  contracts  in  violation  of  that  pol- 
icy are  simply  void,  and  neither  party  to  the  contract  will  be  beard  in  8 
coart  where  they  seek  to  be  reimbursed  for  moneys  expended  in  viola- 
tion of  the  laws.  *  *  *  In  such  a  case  the  court  simply  withholds  its 
hand  and  leaves  the  parties  to  the  illegal  contract  where  they  have 
placed  themselves  by  their  own  volition."  (Burroughs,  Public  Securi- 
ties, 511.) 

5.  The  claimant  cannot  recover  because  he  is  a  party  to  a  contract 
made  in  violation  of  law. 

It  is  true  that  there  are  cases  in  which  the  United  States  was  hdd 
liable  upon  implied  contracts,  or  upon  ratified  informal  or  irregular  con- 
tracts, and  also  upon  parol  contracts  which  should  have  been  in  writing. 
But  these  were  casA  in  which  the  claimant  did  not  violate  the  prohi- 
bition, or  general  public  policy,  of  the  Aatute.  That  an  illegal  or  im- 
moral consideration  renders  a  contract  void,  and  that  courts  will  not 
aid  in  enforcing  such  contracts,  is  well  settled.  JEx  turpi  causa  non  or- 
itur  actio. — Ex  dolo  malo  non  oritur  actio.  But  the  rule,  at  least  as  to 
contracts  made  for  the  government,  goes  further.  If  such  a  contract 
be  made  in  violation  of  ^'restrictions  and  inhibitions"  prescribed  by 
statute  ^'for  the  purpose  of  reducing  and  limiting  the  expenditure  of 
the  public  money,"  or  of  limiting  the  power  of  officers  by  requiring  con- 
ditions which  are  plainly  made  the  essence  of  the  authority  to  exist 
before  its  exercise,  contracts  in  violation  of  such  statute  are  void. 
(McDonald  vs.  Mayor,  68  New  York,  23.)  Ex  maleficio  non  oritur  cm- 
tractus. — Ex  pacto  illicito  non  oritur  actio.  (Broom,  Leg.  Max.,  666.) 
Thus,  in  Harris  r«..Runnels  (12  Howard,  84),  it  is  said  that  "when  the 
statute  is  silent  [as  to  penalty  or  invalidity]  and  contains  nothing  from 
which  the  contrary  can  be  proi)erly  inferred,  a  contract  in  contraven- 
tion of  it  is  void.  ♦  ♦  ♦  The  law  will  not  aid  either  of  two  parties 
who  are  in  pari  delicto,  in  the  violation  of  a  statute.  •  •  •  The  rule 
is  not  allowed  for  the  benetit  of  either  party  to  an  illegal  contract,  bnt 
altogether  upon  grounds  of  public  policy."  In  Grooves  vs.  Slaughter 
(15  Peters,  471)  it  is  said  of  contracts  prohibited  by  statute,  that  "when- 
ever the  object  of  a  prohibition  is  to  protect  the  public  and  not  one  for 
purposes  of  revenue,  or  some  regulation  connected  with  the  execution 
of  municipal  laws,  there  can  be  no  recovery  by  a  person  who  has  com- 
mitted an  act  at  variance  with  the  prohibition,  whether  the  act  be  the 
particular  thing  forbidden  or  not.  •  ♦  ♦  No  plaintiff  will  receire 
the  aid  of  the  court  in  prosecuting  his  claim  where  it  is  founded  on  a 
violation  of  the  law,  or  an  act  contrary  to  public  i)olicy.'^ 

When  a  contract  is  made,  and  only  one  party  to  it  violates  a  statutoiT 
prohibition,  it  may  be  valid  in  favor  of  the  party  not  in  fault.  But  when 
both  i)arties  to  a  contract  in  making  it  violate  a  statute  enacted  to  pre* 
vent  fraud  in  the  public  service  and  protect  the  public  interests,  the 
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contract  is  void,  and  a  court  will  not  aid  eitUer  to  enforce  it.  Section 
3780  of  the  Revised  Statates  made  it  unlawful  for  the  claimant  to  eiiter 
into  the  contract  now  in  question,  because  lie  was  not "  the  low^t  aadbest 
liiddcr,"  Be,  as  fully  as  the  PublicPriuterj  acted  in  violation  of  the  stat- 
ute. Heistlierefore,  on  principlesof  public  policy  and  law,  entitled  to  no 
relief  from  either  the  executive  or  judicial  branches  of  the  government. 
(I  Para.  Cont.,  458;  Chitty,  Cgnt.,  H  Am.  Bd.,  lOOlj  Armstroug  tw. 
Toler,  11  Wheat,,  278;  Kennett  t«.  Cbauiber8,14  How..39j  Thomas  w. 
City  of  Bichmond,  12  Wall.,  355;  Hprott  vs.  United  States,  20  Wall., 
459;  Cope  vs.  Bowland,  2  (Jromp.  51ee.  &  Row,,  157.) 

No  fact  is  presented  which  raises  any  doubt  of  the  good  faith  of  the 
Able  officer  who  made  the  contract  in  question,  or  of  the  reputable  con- 
tractors  who  are  now  the  claimants.  But  on  legal  principles  no  pay- 
ment can  be  made.  Congress  will,  no  doubt,  give  all  proper  relief  in 
llie  mutter.  • 

The  claim  is  disallowed." 

TEEASUBV  DKPAnTMENT, 

FlHSI  COMi'lKOLLEE'S  OFFICE, 

Feliruarg  27,  1SS3.    - 


^STHE  M.nTER  OF  COMPENSATION  OF  A  MARSHAL  OF  THE  UNITED 
STATES  HOLDING  OVER  AtTKK  THE  EXPIRATION  OF  HI8  TERM  OF 
OFFICE.— EVANS'S  CASE. 


''  A  manibsl  of  the  United  StatM  holding  over  after  the  expiration  of  hia  term  of  of- 
G(w,  and  performing  Its  duties,  is  ant  entitled  to  i>ayiuciit  iroiu  thu  United  States 
of  the  fees  aud  compeuBation  preauribed  by  Dtaluto  for  services  rendered  I«  the 
guvetomenU 
*■  A  [Hirty  who  nets  for  the  government  without  authority  of,  or  in  violation  of,  law 
cannot  from  his  own  wron){  create  a  valid  claim  to  compeusatioii  when  there  is 
no  sulMie'iu«Dt  authorised  amiimption  to  pay,  rslification,  or  aaaent, 

*■  ^u  court  or  ofHcer  is  aiilhoriied  to  ratify  tbo  auts  of  s  niambal  holding  over  after 
the  expiration  of  his  tvnu,  no  as  to  charge  {he  United  Stiites  with  a  liability  to 
pay  compensation  for  services. 

■*■  iTie  acta  of  a  dc  facto  officer  are  valid  in  so  far  ae  they  affect  the  pablic,  or  third 
petBons  who  have  au  interest  Jn  them. 

^-  flanl'Cr's  case  (1  La wieuce.  Comptroller's  Decisions,  151)  distinguished  in  principle 
from  those  caws  nhtch  adopt  the  general  rule  that  a  dt  faulo  officer  is  not  en- 
titled t^  fees  or  cnuipeiisulion. 

Samuel  P.  Evans  ■was  commissioned  as  marshal  of  the  United  Stat«B 
for-  tlie  eastern  district  of  Tennessee  for  four  years  from  the  16th  day 
ot  March,  1877.    The  Senate  was  in  session  on  the  Ifllh  of  March,  18S1, 

*  The  private  iwl,  chapter  86,  approved  April  31,  IfSB,  "  ontlioriiing  the  Public 
^ttnier  to  pay  A.  Hocn  and  Company,  of  Baltimore,  Maryland,  for  the  lithocaastio 
^^hisirnriona  mwie  by  them  "  (2S  Stnta.,  prirate  laws,  page  9),  recognizes  the  correct- 
DeM  of  Iliia  deuision. 
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when  his  term  expired,  and  so  continued  until  after  May  19.  His  suc- 
cessor was  appointed  in  May,  and  the  confirmation  by  the  Senate  was 
May  19, 1^1*  May  31, 1881,  his  successor  was  qualified  and  took  pos- 
session of  tiie  office. 

Marshals  for  the  Territories  hold  their  offices  for  four  years,  and  until 
their  successors  are  appointed  and  qualified.  (Rev.  Stat.,  1876.)  But  all 
marshals  except  those  in  the  Territories  are  appointed  for  four  years 
only.  (Rev.  Stat.,  779.)  And  when  their  terms  expire,  the^  are  author- 
ized to  execute  all  such  precepts  as  may  be  in  their  hands.  (Rev.  Stat, 
790.) 

In  case  of  a  vacancy  in  the  office  of  a  marshal  within  any  circuit, 
the  circuit  justice  of  such  circuit  may  fill  the  same,  and  the  i>erson  ap« 
pointed  by  him  shall  serve  until  an  appointment  is  made  by  the  Presi- 
dent and  the  appointee  is  duly  qualified,  and  no  longer.  (Rev.  Stat, 
793.) 

When  the  term  of  Mr.  Evans  expired,  the  circuit  justice  who  had  been 
assigned  to  his  circuit  was  retired,  and  a  successor  had  not  been  desig- 
nated, so  no  appointment  could  be  made.  During  the  period  from  Mardi 
17  to  May  30,  inclusive,  Mr.  Evans  and  his  deputies  continued  to  exe- 
cute the  processes  of  the  courts  and  to  attend  their  sessions.  Accounts 
for  the  services  so  performed  have  been  approved  by  the  proper  court 
(Rev.  Stat,  846;  act  February  22, 1875,  18  Stat.,  333),  and  are  now  sub- 
mitted to  the  First  Comptroller.  The  question  to  be  decided  is,  whether 
Mr.  Evans  is  entitled  to  be  paid  by  the  United  States  the  fees  of  the 
office,  or  to  compensation  for  the  services  rendered  by  him  during  the 
period  from  March  17  to  Maj-  30,  inclusive  (Best  vs.  Polk,  18  Wall,  112; 
7  Op.,  303),  other  than  on  process  in  his  hands  when  his  term  of  office 
expired.  His  services  were  well  performed,  were  valuable  to  the  gov- 
ernment, the  office  would  have  been  vacant  if  he  had  not  continued  to 
serve,  no  objection  was  made  from  any  source  to  his  action,  and  it  was 
sanctioned  by  the  court  and  the  public  generally. 

Hon.  E.  0.  Camp,  of  Knoxville,  Tenn.,  for  claimant. 

1.  The  services  were  public,  essential,  and  necessary. 

2.  The  government  having  accepted  the  benefit  of  the  services,  pub- 
lic policy  and  the  interests  of  the  community  require  that  they  may  be 
deemed  valid,  as  of  those  of  an  officer  de  jure.  Equity  and  good  faith 
impose  an  obligation  to  pay,  as  on  an  implied  contract  (Curtis'  Case, 
2  Court  CL,  144 ;  Fremont  Case,  Id.,  4G1 ;  Johnson's  Case,  4  Jd.,  288). 
In  Kimball  vs.  Alcorn,  45  Miss.,  15,  the  court  say:  "  Silence  of  the  gov- 
ernment is  a  ratification  of  the  acts  of  a  de  facto  officer,  but  not  of  his 
title"  (7  Op.,  303;  Embry  vs.  United  States,  100  U.  S.,  680;  Merriam 
vs.  Clinch,  6  Blatchford,  5;  Commissioners  vs.  Mayor,  1  Seld.,  285;  5 
Op.,  765;  Benoit  vs.  Auditor,  &c.,  20  Mich.,  176). 

3.  Evans,  as  an  officer  de  facto  under  color  of  title,  should  be  paid 
(1  Oilman,  Ills.,  523 ;  69  Ills.  R.,  523 ;  82  Ills.  R.,  298 ;  75  Ills.  R,  561 ;  66 
Ills.,  75 ;  4  Minn.,  59 ;  14  J(Z.,  252 ;  17  Id.^  451 ;  12  Jd.,  538 ;  Cooper  vs. 
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Itfoorp,  44  MiSB.,  3S6:  Kimball  rs.  Alcorn,  45 /d.,  151;  Leacliuiiiu  i 
&Ctt3grovv,  Jd,,  53";  Cross  vs.  Harrison,  1C  How.,  164), 
■4.  Xu  other  p«rm)i]  iloes  »r  can  claim  compenHation. 


I>Et:iaiON  BY  William  Lawrence,  First  Comptroller. 

Samuel  P.  Evans  was  a  marshal  dejure  of  the  Uniteil  States  for  the' 
p^«t*m  districtof  Tenoessee  for  four  years  from  March  16, 1877.  After 
Ixisterm  of  office  expired,  on  the  16tb  of  March,  1881,  he  "held  over'^ 
a.u<l  continued  to  exercise  the  powers  and  perform  the  dntiesof  the  office 
i;^  ithout  anthorit.v  of  law  from  March  17  to  May  30,  both  days  iuclu- 
Bi"%"e,  and  now  asks  payment  from  the  tTnited  States  of  the  fees  and 
ootnpensation  prescril>ed  by  statute  for  services  i-endered  to  the  gov- 
■Mruujfiit.  His  claim  is  that  during  the  period  last  mentioned  he  was  a 
*«■ /(ic(o  officer,  and  having  reudeivd  service  is  entitled  to  oompensa- 
tion, 

3Jo  stronger  claim,  ex  orjMo  et  b^no,  could  be  prosonted ;  and  if  the 
B"irst  Comptroller  were  invested  with  »  discretion  to  make  payment 
Trxiuded  ou  principles  of  abstract  Justice  iis  applied  to  the  cireamstnucea 
under  which  services  were  rendered,  and  without  reference  to  fixed 
l»*Hiiciples  of  law,  or  consequences  resnlling  generally,  the  claimant 
wrtjuld  be  paid- 
Cases  adjudicated  by  courts  can  rarely  be  satisfactory,  except  as  they 
rest  on  principle,  and  to  that  test  the  claim  now  made  is  to  be  bronght; 
«nil  jiidRed  by  this  it  cannot  l>e  paid.    It  is  well  settled  that  a  mere  vol- 
onteer  who  thrusts  his  services  npon  another  unsolicited  cannot  recover 
of  the  latter  compensation  therefor,  when  there  is  no  subsequent  prom- 
ise to  pay,   ratification,  or  assent.     (1   Pars.  Cont.,  0th  ed.,  446;   2 
UrMul.  Ev.,  107 ;  Exigency  Case,  ante,  92.)     So  a  party  who  acts  for  tbe 
lovernment,  without  authority  or  in  violation  of  law,  cannot  from  his 
o*n  wrong  create  a  valid  claim  to  compensation,  however  beneficial  his 
Mrriues  may  be,  when  there  is  no  subsequent  authorized  assumption 
topay,  ratification,  or  assent.     {Id.)    Tlie  government  can  only  act,  or 
b*  made  liabl*  to  pay  compensation  for  services  by  officers,  agents,  or 
tmployi^a  duly  nn'horized.     [Id.)    Public  policy  forbids  compensation 
brsernces  rendered  in  violation  of  law.     {Fd.)    Applying  these  prin- 
tbey  are,  and  each  one  of  them  is,  conclnsive  against  the  claim 
hade.    The  claimant  volunteered  his  services  without  request  or 
fy  of  the  government.    The  office  of  marshal  is  established  by 
[Rev.  Stat.,  77ti),  and  tbe  appointment  of  marshals  not  having  been 
^WhI  by  Congress  "in  the  President  alone,  in  the  courts  of  law,  or  in 
t''*  heads  of  departments,"  is  vested  m  the  President  by  and  with  the 
••Jviveand  consent  of  the  Senate  (Const.,  Art.  2,  sec.  2).    The  claim- 
*''t*a8  not  thus  appointed.     He  came  unsolicited  by  any  power  au- 
tborigu.<d  to  request  him  to  act;  he  was  a  mere  volunteer.     He  acted 
wilhoat  authority  of  law.     He  acted  in  violation  of  law. 
H.  Ex.  219—8 
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There  has  been  no  authorized  ratiftcation  of,  or  assent  to,  or  promise 
to  pay  for,  tlie  services  rendered.  No  power  can  be  exercised  for  the 
government  except  in  pursuance  of  law  (Floyd  Acceptances,  7  Wril., 
666),  and  no  representative  of  the  United  States  haB  been  invested 
with  authority  to  give  such  sanction.  The  proper  court  has  "exam- 
ined and  certified"  (Rev.  Stat.,  846;  act  of  February  18, 1876,  18  Stat, 
318;  act  February  22, 1875,  18  Stat,  333),  and  thus  approved  the  ac- 
count of  the  claimant  for  services.  But  the  court  had  no  authority  to 
ratify  the  action  of  the  marshal  or  to  promise  that  the  government 
would  pay  for  the  services  rendered.  The  statute  requires  the  prop» 
court  to  "examine  and  certify'' the  account  merely  as  evidence  that 
the  services  were  performed,  and  that  the  charges  therefor  are  not  in 
excess  of  the  rates  authorized  by  statute,  but  not  to  settle  any  question 
of  title  to  the  office,  or  ultimate  right  to  payment  as  affected  by  want 
of  such  title.  This  is  sufficiently  shown  by  the  language  and  manifest 
purpose  of  the  statute  even  without  the  provision  declaring  that  the 
accounts  thus  approved  ^' shall  then  be  subject  to  revision  u|>on  their 
merits  by  the  accounting  officers,  as  in  the  case  of  other  public  ac- 
counts."   (Rev.  Stat,  846.) 

Considerations  of  public  policy  forbid  payment  to  the  claimant 
While  it  may  be  presumed  the  api)ointing  power  will  promptly  fill  va- 
cancies in  office,  public  policy  requires  that  no  inducement  shall  be  held 
out  to  omit  or  delay  appointments.  If  the  incumbent  of  an  office  raay 
hold  over  after  his  term  of  office  expires,  and  receive  the  compensation 
fixed  bj"  law,  it  would  enable  the  appointing  power  to  keep  in  office  men 
whose  appointment  the  Senate  would  not  advise,  and  without  their  con- 
sent. It  would  defeat  the  i)urpo8e  of  the  Constitution.  It  would  bean 
inducement  to  persons  so  holding  over  to  throw  obstacles  in  the  way  of 
surrendering  office  to  successors  duly  appointed.  If  the  right  to  com- 
pensation be  recognized  after  the  expiration  of  a  term,  and  before  a 
successor  is  appointed,  it  will  be  difficult  on  i)riuciple  to  deny  it  after 
such  appointment,  and  up  to  the  time  possession  of  the  office  is  taken 
under  it.  This  would  be  an  inducement  for  officers  to  hold  over  and 
resist  the  right  of  new  api)oiutees  to  obtain  speedy  and  rightful  jhw- 
session. 

It  was  at  one  time  held  that,  by  reason  of  the  exigencies  of  the  pub- 
lic service  requiring  the  performance  of  the  duties  of  administrative 
officers,  such  officers  must  be  considered  as  holding  their  offices  until 
their  successors  shall  be  duly  appointed  and  qualified,  notwithstanding 
the  limitation  of  the  term  of  office  by  statute  to  four  years.  (2  Op. 
Attys.  Genl.,  713.)  But  this  opinion  has  been  overruled.  (11  Op.  Attys. 
Genl.,  2bl.) 

Thus,  it  has  been  said: 

"Upon  the  whole,  I  think  that,  as  regards  offices  established  under 
the  Goverument  of  the  United  States,  the  right  of  the  incumbent  of  an 
office  to  continue  therein  after  the  expiration  of  his  term  until  the  ap- 
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pointment  of  liis  successor,  dependii  Bltugelher  on  whether  Congress  has 
proridetl  that  he  may  so  continue ;  and  that  where  the  legislature  has 
lot  authorized  the  officer  to  holil  over,  hiit  iucuiubeucy  ceases  at  the 
»Dd  of  his  term."     (U  Upin.  Attys.  Genl.,  2G3.) 

Pension  agents  hold  office  for  the  term  of  four  years,  and  until  their 
laccessors  are  appointed  and  qualified.     (Eev.  Stat.,  sec.  477S.1 
I    lu  many  coses  the  term  of  office  is  llxeil  and  the  authority  of  the  offi- 
per  ceases  with  its  exiiiration. 

General  provision  is  made  for  such  exigencies  in  the  public  service 
by  the  power  granted  to  the  President  or  other  anthorized  officer  to  fill 
Ta^Miiicies.  This  power  is  to  be  considered  as  always  in  esse,  and  capa- 
ble of  being  exercised.  It  is  the  duty  of  the  President  or  other  officer 
to  Gil  all  vacancies  when  the  necessities  of  the  public  service  require 
lihe  iwrfomiauce  of  the  duties  of  the  office.  If  the  Senate  is  in  session, 
ite  advice  and  consent  is  necessary  in  certain  cases.  If  the  Senate  is 
not  in  session,  the  President  or  other  officer  has  power  to  fill  the  va- 
iancy  alone.  Wlienever  or  however  a  vacancy  may  occur,  there  is 
|M>wer  to  nil  it ;  no  public  exigency  can  therefore  arise  which  can  justify 
ftti  illegal  holding  of  an  office  in  order  that  the  duties  of  the  office  may 
be  performed.  If  an  administrative  officer  could  hold  his  office  until 
(he  apimintment  and  qualification  of  his  successor,  notwithstanding  the 
Statutory  limitation  of  his  term  of  office,  it  would  be  witliin  the  power 
Df  the  executive  to  continue  such  officers  in  office  indefinitely.  This 
would  bo  abrogating  an  express  provision  of  law.  It  would  be  also  in 
ftteet,  ill  certain  cases,  an  appointment  for  the  additional  term  by  the 
[President  alone  without  ttie  advice  and  consent  of  the  Senate,  which, 
BO  provision  having  been  laaAe  therefor  by  Congress,  is  unauthorized 
by  the  Constitution.     (Art.  2,  sec.  2.} 

The  official  bond  of  an  officer  holding  over  would  not  be  liahle  for 
defaults  which  should  occur  after  the  expiration  of  his  term  of  office. 
The  obligation  of  an  official  bond  is  limited  to  the  term  of  office  fixed 
by  law.     (United  States  vs.  Eekford's  Exec,  1  How.,  239.) 

The  tenn  of  office  of  the  justices  of  the  supreme  court,  district  attor- 
neys, and  marshals  of  the  Tenitories  is  fixed  at  four  years,  and  until 
their  successors  are  appointed  and  qualified.  (Sees.  1864,  1873,  1876.) 
Congress  having  thus  made  special  provision  in  certain  cases  for  offi- 
cers holding  over  alter  the  expiration  of  their  term  of  office  until  the 
Uppointmeul  and  qualification  of  their  successors,  such  right  in  not  to 
be  considered  an  existing  independently  of  the  statute,  and  it  is  to  be 
presumed  that  in  thoMe  cases  in  which  provision  has  not  been  made 
Congress  has  deemed  it  wise  to  limit  the  term  of  office  rigidly  to  a  fixed 
period. 

In  the  ease  of  the  United  States  vs.  Eckford's  Executors  (1  How.,  358) 
it  is  said : 

''  Under  tlie  act  of  [May  15],  1S20,  collectors  [of  the  customs]  can  only 
ite  api>ointed  for  four  years.  At  the  end  of  this  t«rm  the  office  becomes 
Tacant,  and  most  be  filled  by  a  new  appointment." 
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It  is  also  said  by  Attorney-Oeneral  Speed,  in  the  case  of  Tenure  of 
Kavy  Agents  (11  Op.,  287) : 

<<  Every  man  holding  office  under  the  law  holds  it  according  to  the 
law,  and  not  otherwise.  When  the  time  limited  by  law  as  the  official 
term  of  the  appointee,  whether  he  be  an  administrative  or  any  other 
kind  of  an  officer,  expires,  his  official  existence  is  determined,  and  un- 
less a  new  appointment  is  made,  either  of  the  former  incambeut  or  of 
another  person,  the  office  becomes  vacant."  (See  also  12  Opin.,  130; 
Dorsey  vs.  Smith,  28  Cal.,  21 ;  and  The  People  vs.  Tieman,  8  Abbott^s 
Practice  Eeports,  359.) 

In  the  case  of  John  B.  Burt  (16  Op.  Attys.  Oenl.,  568),  it  was  said: 

"Major  Burt's  commission  expired  bj'  operation  of  law,  and  of  this 
he  was  as  much  bound  to  take  notice  as  any  other  officer  under  the 
government.  •  •  •  It  follows  that  Major  Burt  became  a  private 
citizen  (so  far  as  depended  upon  the  appointment  now  under  considera- 
tion) immediately  atter  the  4th  of  July,  1864.  Consequently,  the  sere- 
ices  afterwards  rendered  by  him  were  merely  voluntary^  and  did  not  create 
a  legal  right  to  pay.  The  conclusion  in  law  is  that  unless  some  subse- 
quent legislation  have  recognized  his  right  to  pay,  he  is  now  a  debtor 
to  the  United  States  for  all  mon^y  which  he  subsequently  received." 

The  authority  of  adjudicated  cases  is  in  accordance  with  these. views. 
In  People  ex  rel.  Morton  vs.  Tieman,  30  Barbour,  193,  an  officer  hold- 
ing over  after  his  term  expired  by  statutory  limitation  was  denied  the 
claim  he  made  to  the  compensation  prescribed  by  statute  for  the  dis- 
charge of  the  duties  of  the  office. 

In  the  two  following  cases  officers  held  over  after  the  expiration  of 
their  respective  terms  of  office.  In  the  first  of  these,  Dorsey  vs.  Smyth, 
28  Cal.,  25,  it  was  said: 

''  Every  man  is  presumed  to  know  the  law,  and  therefore  Mr.  Brown 
was  bound  to  know  under  the  circumstances  who  was  his  successor, 
and  to  yield  the  office  upon  his  qualification  and  demand.  He  was 
bound  to  act  at  his  peril,  and  if  he  held  over,  and  thereatler  it  should 
appear  that  the  party  so  qualifying  and  demanding  the  office  had  at  the 
time  a  title  thereto,  he  could  claim  nothing  on  the  score  of  services 
rendered,  for  upon  the  determination  of  that  question  he  became  a 
usurper  ab  initio.  The  salary  annexed  to  a  public  office  is  iucident  to  the 
title  to  the  office,  and  not  to  its  occupation  and  exercise." 

In  The  People  vs.  Tieman,  8  Abbott's  Practice  Reports,  361,  there  was 
an  application  by  the  relator,  who  was  acting  as  city  inspector  of  the 
city  of  Kew  York,  for  a  writ  of  mandamus  to  compel  the  mayor  to  coun- 
tersign a  warrant  for  the  payment  to  the  relator  of  the  salar^^  of  city 
inspector  during  the  time  he  had  been  holding  over  after  the  expiration  of 
his  term  of  office.    The  court  said: 

"The  salary  and  fees  are  incident  to  the  title,  and  not  to  the  usurpa- 
tion and  colorable  possession  of  an  office.  •  •  ♦  But  it  does  not  fol- 
low [from  the  validity  of  certain  acts  of  de  fa<!to  officers]  that  a  right 
can  l)e  asserted  and  enforced  on  behalf  of  one  who  acts  merely  under 
color  of  office,  without  legal  authority,  as  if  he  were  an  officer  de  jure. 
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yviiea  an  individaal  clatine  by  action  the  office  or  the  incidents  to  the 
office,  be  can  only  recover  upuu  proof  of  title.  Posoeaiiiou  under  color 
[>r  right  may  well  serve  as  a  shield  for  defeuse,  but  cannot  aa  against 
the  public  be  converteil  into  a  weapon  of  attack:  to  secure  the  fmita  of 
tfae  naurpatiou  and  the  incident  of  tite  office."  Neale  vs.  Overaeers,  5 
SFatts,  MS;  Patterson  m Miller, 2  Met.  (Ky.),  4!l«:  The  Peoples.  No8- 
trand,  46  N.  T.,  382  j  Keyser  cm.  McKisson,  2  Bawle,  139 ;  Fowler  va. 
^eebe,  9  Mass.,  231 ;  Pearce  m.  Hawkins,  2  Swan  (Tenn.},  87 ;  Rhodes 
pt.  McDonald,  24  Misn.,  418 ;  and  numerous  other  cases. 

Il  In  Matthews  r«.  The  Board  of  Supervisors  of  Oopiab  County,  63  Miss., 
5,  a  party  who  was  iueligible  to  hold  office  was  elected  elierift',  and 
laving  served  ati  such  bmught  assumpsit  against  the  county  to  recover 
\»  amounls  allowed  bim  by  the  circuit  court  for  employing  balifiTs  and 
ictnsling  prisoners.  It  was  urged  that  an  officer  Ae  facto  who  perforuia 
le  duties  of  an  office  is  entitled  to  the  compensation  prescribed  by  law, 
rid  authorities  were  cited:  Turner  r«.  Melony,  13  Cal.,  621 ;  Satt«rly 
San  Fniucisco,  23  Cal,,  314 ;  People  vs.  Collins,  7  Johns.,  640 ;  Leach 
Casserly,  23  Ind.,  419;  Queen  m.  Green,  12  Ad.  &  Ell.,  702;  Queen 
Im.  Cambridge,  12  /<!.,  106;  45  Missouri,  542;  Pearce  r«.  Hawkins,  2 
«wan,  87;  Wayne  County  rs.  Benoit,  2U  Micb.,  181;  Swan  vs.  Bnck, 
40  Miss.,  268 ;  'see  Bowerbank  rs.  Morris,  Wallace,  C.  C.  It.,  129,  i:t3. 

Tliis  was  controverted :  Neale  i'».  Overseers,  5  Watts,  538 ;  Patterson 
fw.  Miller,  2  Met  (Ky.),  492 ;  Peopit  vs.  Tieman,  30  Barb.,  193 ;  Kimball 
iw.  Alconi,  45  Miss.,  151 ;  28  Cal.,  21 ;  Riddle  vs.  Be<iford,  7  Serg.  &  K., 
■386;  People  c«.  Hopsou,  1  Den.,  574;  Lightly  vk.  Clouston,  1  Taaut., 

ai2. 

The  court  denied  the  right  to  recover  and  said : 

"  Whenever  a  public  officer  propounds  against  the  State,  county,  ot 
oity  a  claim  for  compensation  for  official  services,  he  puts  his  title  to 
nhe  office  in  issue." 

I  There  are  other  cases  as  to  de  facto  officers  which  tend  U*  support  the 
;,Baine  view.     In  Kimball  vs.  Alcorn,  45  Miss.,  157,  it  was  said : 

"  It  is  a  settled  and  salutary  principle  in  English  and  American  law 
lat  the  acts  of  a  de  facto  officer  are  valid,  in  so  far  as  tbey  attect  the 
mblJc  or  third  persons  who  have  au  interest  in  them.  But  the  priuci- 
otberwise  when  the  act  is  for  the  benefit  of  the  officer ;  he  shall 
lot  take  advantage  of  his  want  of  title,  of  which  he  must  be  cognizant, 
~ie  snfferance  of  the  state  and  silence  of  the  government  is  construed 
be  a  ratification  of  his  acts,  but  not  of  his  title." 

Ill  The  People  vs.  Hopson,  1  Denio,  579,  it  was  said  : 

"Clearly  he  cannot  recover  fees,  or  set  up  any  right  of  pro]»erty  on 
^e  ground  that  he  is  an  officer  de  facto,  unless  he  be  also  an  officer  de 


1 


pirt 


In  Riddle  vh.  The  County  of  Bedford,  7  Serg.  &  Rawle,  392,  it  was 
Bid: 
"  Wherever  the  act  done  by  an  ofttrer  He  facto  has  been  declared  to 
e  valid,  it  is  where  some  third  person  claims  au  interest  or  title  in  the 
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act  done ;  and  I  have  not  been  able  after  mach  research  to  find  any  de- 
cision where  such  act  has  been  considered  valid  in  an  action  by  the  de 
facto  officer  claiming  for  an  act  done  for  himself."  People  vs.  Weber, 
86  Ills.,  285 ;  Wortham  vs.  Grayson  Co.,  13  Bush  (Ky.),  57 ;  State  m. 
Brewer,  59  Alab.,  130;  People  vs.  Miller,  24  Mich.,  464;  Comstock  v$. 
GnuHl  Rapids,  40  Mich.,  399 ;  Dolan  vs.  Mayor  of  ^ew  York,  68  N.  Y., 
274 ;  Glascock  vs.  Lyons,  20  Ind.,  4. 

An  intruder  into  an  office  will  not  be  permitted  to  take  advantage  of 
his  own  wrong.  Venable  vs.  'Curd,  2  Head,  682 ;  Patterson  vs.  Miller, 
2  Mete.  (Ky.),  493;  Gourley  vs.  Hankins,  2  Iowa,  75 ;  see  Dolan  v.  Major, 
68  X.  Y.,  274. 

There  are  cases,  and  especially  when  de  facto  officers  were  serving  in 
a  legal  term,  which  tend  to  support  a  ditterent  view.  (Connor  vs.  Mayor 
N.  Y.,  1  Selden,  296 ;  Smith  vs.  Mayor  N.  Y.,  37  N.  Y.,  518 ;  Merriam 
vs.  Clinch,  6  Blatchford,  13 ;  Auditors  of  Wayne  County  vs.  Beloit,  20 
Mich.,  176.)    But  the  law  is  settled. 

In  the  case  of  Embry  vs.  United  States  (100  U.  S.,  680)  a  similar, 
yet  clearly  different,  question  to  that  presented  in  this  case  was  decided. 
Embry  had  been  suspended  from  office  by  the  President  during  a  recess 
of  the  Senate.  The  appointment  of  his  successor  was  not  confirmed 
during  the  next  session  of  the  Senate,  and  the  legal  term  of  Embrj's 
suspension  expired  with  that  session.  He  did  not,  however,  resume  the 
duties  of  the  office  nntil  ten  days  thereafter.  The  court  decided  that 
the  actual  incumbent  of  the  office  who  performed  the  duties  during  the 
interval  was  entitled  to  the  compensation  for  that  period.  The  court 
said  (p.  m5) : 

m 

"  Although  he  [Embry]  was  lawfully  in  office,  he  was  not  entitled  to 
pay  or  emolument  while  not  performing  its  duties  because  of  his  sus- 
pension. It  is  true  his  lawful  suspension  ended  on  the  15th  of  July, 
but  he  did  not  resume  possession  until  ten  days  afterwards.  In  the 
mean  time,  the  person  designated  for  that  purpose  performed  his  duties. 
Under  these  circumstances,  the  law  [statute]  gave  the  salary  to  the  act- 
ual incumbent  and  not  to  him.  The  delay  was  an  incident  to  the  sus- 
pension, and  does  not  seem  to  have  been  unreasonable.  No  more  time 
elapsed  than  was  necessary  to  give  the  proper  notices  and  transfer  the 
possession." 

The  conrt,  in  this  case,  simply  followed  the  direction  of  the  statute. 
The  statute  directs  that  the  person  designated  to  perform  the  duties  of 
a  suspended  officer  *'  shall,  during  the  time  he  performs  the  duties  of 
such  officer,  be  entitled  to  the  salary  and  emoluments  of  the  office,  no 
part  of  which  shall  belong  to  the  officer  suspended.''  (Sec.  1768.)  And 
the  court  so  distinctly  stated  : 

**  The  law  also  provided  that,  if  suspended,  he  should  di'aw  no  salary 
so  long  as  another  person  was  perforuiiug  his  duties.  •♦•£!« 
present  claim  rests  not  on  any  contract,  eitlier  express  or  implied,  bat 
upon  the  iicts  of  Congress  which  provide  for  his  salary.'' 


Miiximum  0/ EmoInmr:n(s — Jjtah  District  Attorneifs  Case.        110 

There  is  nothing  in  ntinter'BCase(l  La  wrciicp,  Comptroller's  Decisions, 
3  SI )  iiiconsisteot  witli  the  decision  now  made.  In  that  case  the  law  au- 
thorized the  appointiiieat  of  the  officer.  He  was  appointed;  there  was 
no  aUver.snry  uhiiinant  t4]  the  office.  He  IumI,  as  said  in  Dolan  v».  The 
Ihfayor  {68  N.  T,,  274),  "a.  prima  facie  title,"  which  he  could  not  and  did 
not  "know  to  \m  invalid,"  and,  in  fact,  his  appointment  ineest^d  kim 
■actfA  the  legal  title  to  the  office,  so  that  he  was  not  a  more  vohinteer,  nor 
idid  he  act  in  violation  of  the  law.  At  most  his  appointment  was  "  ir- 
x«giilar."  His  claim  to  the  fees  of  the  office  fell  within  the  woll-setlled 
■rj>riuciple  that  "the  rijrht  follows  the  true  tille"  to  the  office. 

Au  office  do«j3  not  create  a  contraut  ao  as  to  take  tVom  the  legislative 
^Ofver  its  authority  to  change  duties  orcoinpeusatiou.  TheOonstitution 
l^rotects  the  salary  of  the  President  and  judges  of  courts  from  change. 
I  Bmbry  w.  United  States,  100  U.  8.,  685;  United  States  r«.  McLean, 
95  U.  S.,  750;  Conner  vn.  Mayor  N.  Y.,  1  Selden.  296;  see  Patton's  Case, 
y  Conrt  CIS.,  383;  Twenty  per  cent.  Cases,  9  Id.,  302.) 

The  marshal  acted  without  authority  of  law  after  his  term  of  office 
expired.  (R«v.  Stat.,  788,  7S9,  79t»,  i*J3;  see  Revised  Statutes  of  Teu- 
^awwee,  370,371,3^0, 3S1,3R2,38.'J.)  The  provisions  of  the  Rensed  Stat- 
Kit^H  taken  from  the  "tenure  of  office  act''(14  Stat.,  430)  do  not  affect 
•iJiia  case.    (Rev.  Stat.,  1700,  1770;  12  Op.,  449,  4.'>7,  4fi9;  15  Op.,  «2.) 

Iio  question  is  presented  as  to  the  right  of  a  de  facto  officer  to  recover 
■^roiii  prirale  parties  the  fees  prescribec^  for  services  rendered  at  titeir  i»- 
Mlttnce  and  requent. 

The  claimant  is  not  entitled  to  the  compensation  demanded. 

Tesashht  Department, 

First  Comptroller's  Office,  February  23,  1882. 


Oi  THE  MATTER  OF  MAXIMUM  OF  ANNUAL   EMOLUMENTS   OF   DISTRICT 
-4.TT0BNF,V  of  UTAH  TERRITORY.^UTAH  DI.STEIUT  ATTORSEY-.S  CASE. 


■     ConHtmctloii  giTPD  to  the  net  of  Junw  23.  IH74  (IS  Stat.,  -ib-l),  and  to  ibe  act  of 
Juno  ST,  14e4(13SUt.,  I»tl:  R«v.  Stat.,  8301,  oh  alfet^teil  by  tlie  net  of  ltn'4. 

*  -Applii-'atioD  of  tlie  rnla  of  coustruing  iiliktiitrii,  lliut  ruptMiU  by  implication  wto  not 

*  7be  vffpct  of  Ikp  stfttutott  regulating  tbe  eninliineDta  of  tbe  <liHtrict  attorney  of 

L'tali  Trrritory  is  hh  follovH:  (1)  He  in  uoC  eDtitkd  to  au  auuual  aalary  of  tiSS)  ■ 
(3)  lie  if  eulUled  to  retain  annually  out  of  tlie  fars  for  Bervtces  in  caaeH  iiniler 
TrrrituriBi  laws  t3,3r>0,  and  tLe  eiucss  is  to  be  puid  iuto  tbe  Truatiiiry  of  tU« 
t'oilnl  States;  (3)  bii  total  annual  compuDSftUuii  fhim  all  sourciw  cauuot  exceed 
•G,tlOO. 

The  act  of  March  3,  1841  (5  Stat.,  427;  Rev.  Stat.,  770),  gives  to  dia- 

**ict  attorneys  of  the  L^nitcd  States,  including  those  in  Terriforiea,  an 

*iinniil  salary  of  «200  {in  the  Territories,  «250 ;  act  February  27, 1813, 2 

Stat,  806  [  Rev.  Stat.,  1880).    The  act  of  February  3«,  1853  (10  Stat., 


120  First  Comptroller's  Office^  Treasury  D^fortment. 

161 ;  Bev.  Stat.,  824),  gives  them  prescribed  fees  for  designated  aerv- 
ir>es.  Tills  act  aud  that  of  June  27, 18G4  (13  Stat.,  198 ;  Bev.  Stat,  835), 
declares  that  no  district  attorney  ^^  shall,  by  reason  of  the  discharge  of 
the  duties  of  his  office  now  or  hereafter  required  of  him  by  law,  •  •  • 
be  allowed  to  retain  out  of  the  fees,  charges,  and  emoluments  therefDC, 
whether  prescribed  by  statute  or  allowed  by  a  court  or  any  jadge  thereof 
a  greater  maximum  [annual]  comx)ensation  than  $0,000."  The  salary 
and  fees  under  these  acts  are  payable  out  of  the  Treasury  of  the  United 
States. 

By  the  second  section  of  the  ^^act  in  relation  to  courts  and  jndidal 
officers  in  the  Territory  of  Utiih,"  approved  June  23, 1874,  it  is  made— 

"  The  duty  of  the  United  States  attorney  •  •  •  to  attend  all  the 
courts  of  record  having  jurisdiction  of  offenses,  as  well  under  the  laws  of 
said  Territory  as  of  the  United  States,  and  perform  the  duties  of  prose- 
cuting officer  in  all  criminal  cases  arising  in  said  courts."  (1*8  Stats^ 
253.) 

The  seventh  section  provides  that — 

"The  act  of  Congress  of  the  United  States,  entitled  *An  Act  to  regu- 
late the  fees  and  costs  to  be  allowed  clerks,  marshals,  and  attorneys  of 
the  circuit  and  district  courts  of  the  United  States,  and  for  other  par- 
poses,'  approved  February  20,  laW,  [10  Stat.,  161, 169;  Rev.  Stat.,  824^ 
827, 833, 835,]  is  extended  over  and  shall  apply  to  the  fees  of  like  offioen 
in  said  Territory  of  Utah. 

"  But  the  district  attorney  shall  not  by  fees  Fin  cases  under  Terri- 
torial laws]  and  salary  [of  $250  under  act  of  1813]  together  receive  more 
than  thirty-five  hundred  dollars  per  year;  and  all  fees  or  moneys  re- 
ceived by  him  above  said  amount  shall  be  paid  into  the  Treasury  of 
the  United  States." 

This  act  does  not  relate  to  cases  arising  under  the  laws  of  Gongreas 
in  the  supreme  and  district  courts  of  Utah.  Its  purpose  is  to  enforce 
the  laws  of  the  Territorial  legislature,  and  it  relates  to  eases  arising 
under  such  laws.  The  same  courts  established  by  Congress  have  juris- 
diction in  cases  arising  under  the  laws  of  the  United  States  and  those 
arising  under  the  Territorial  laws.  In  practice,  these  courts  hold  sessions 
as  courts  of  the  United  States  aud  other  sessions  as  Territorial  courts. 

The  act  of  1874  did  not  contemplate  that  the  fees  of  the  district  at- 
torney should  be  paid  by  the  United  S twites,  but  gave  a  right  to  pay- 
ment "  out  of  the  treasury  of  the  Territory."  (Sec.  2,  act  June  23, 1874f ^ 
18  Stat.,  25(i.)  By  subsequent  legislation,  exi)enses  of  the  Territorial 
courts  have  been  paid  by  the  United  States  from  annual  appropriations. 
The  first  of  these  was  made  with  a  view  to  reimbursement  by  the  Terri- 
tor>\    Act  March  3,  1875  (18  Stat.,  358). 

The  First  Comptroller  is  required  to  decide  whether  the  district  at- 
torney for  Utah  is  limited  to  $3,500  per  year  for  all  services,  or  whether 
he  may  receive  a  maximum  of  $0,000,  or  whether,  if  the  fees  and  salary 
for  services  in  the  courts  of  the  Unit^ed  States  should  reach  $6,000,  he 
may  in  addition  receive  not  more  than  the  maximum  of  $3,500  for  serv* 
ices  in  the  Territorial  cases. 
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Dbcisiom  by  William  Laweemce,  Fir»t  Comptroller: 

The  act  of  1874,  by  its  title  and  its  object,  was  designed  to  impose  a 
duty  on  tiia  diatriot  attorney  of  the  United  States  in  the  Territory  of 
Utah  not  imposed  on  the  district  attorney  in  any  other  Territory.  For 
services  it  gave  a  right  to  the  payment  out  of  tlie  treasury  of  the  Terri- 
tory of  prescribed  fees.  This  was  exelnsively  for  serviees  as  prosecut- 
ing officer  in  the  courts  in  cases  arising  under  the  Territorial  laws.  If 
the  fees  earned  for  snch  services,  including  the  salary  of  $250  to  be  paid 
for  services  to  the  United  States,  reached  $3,5011,  the  district  attorney 
vajs  entitled  to  that  sum;  if  more,  the  excess  was  to  be  paid  into  the 
Treasury  of  the  United  States.  This  act  did  not  repeal  those  provis- 
ions of  prior  statutes  which  fixed  the  maximnm  annual  compensatioQ 
of  the  district  attorney  at  $G,000,  as  the  act  of  18G1  says,  "  by  reason 
of  the  discharge  of  the  duties  of  his  ofiice  now  or  hereafter  required  of 
him  by  law." 

The  new  duties  imposed  on  the  district  attorney  by  the  act  of  1874 
were  and  are  "duties  of  his  office."  If  this  act  had  made  no  provision 
for  additional  fees,  the  district  attorney  could  have  received  no  fees  for 
services  uuder  tbis  act.  Its  purpose  was  to  insure  fees  for  the  new  serv- 
ice require*!  and  to  limit  the  amount  for  such  new  service,  but  not  to 
change  the  maximum  otherwise  prescribed  by  law.  By  the  very  terms 
of  the  act  of  1864,  the  aunuat  compensation  for  all  services  was  per- 
mitted to  reach,  but  was  also  limited  to  $6,000.  There  is  uo  eiipress 
repeal,  either  of  the  right  to  reach  and  receive  the  musimutu  sum  or  of 
the  eSect  of  its  bmitation;  and  there  can  be  no  implie^l  rejieal,  because 
a  construction  which  would  make  such  repeal  is  not  favored,  and  there 
la  no  such  repugnance  or  conflict  of  provisions  between  the  two  statutes 
as  to  render  the  operation  of  both  impracticable,  and  hence  it  is  proper 
to  give  each  a  clear  purpose  by  holding  that  the  limitation  of  the  act  of 
1864  remains  intact.  There  is  nothing  in  the  form  which  this  act  has 
taken,  by  its  translation  in  other  words  into  section  835  of  the  lievised 
Btatntet:,  to  change  its  effect.  It  is  tnie  the  act  of  1874  says,  '*  The  dis- 
trict attorney  shall  not  by  fees  and  salary  together  receive  more  than 
43,500  per  year."  But  this  refers  to  the  fees  for  services  in  prosecntions 
noder  Territorial  laws  then  payable  "  out  of  the  treasury  of  the  Terri- 
tory." The  salary  of  $250  per  year  is  for  services  in  cases  under  acts 
of  Congress  in  a^ldition  to  fees  in  such  cases,  and  this  salary  is  to  be 
computed  as  a  part  of  the  $3, .100  mentioned. 

The  act  of  L874  imposes  a  duty  not  required  of  any  other  district  at- 
torney iu  a  Territory,  but  it  does  not  follow  that  he  may  receive  a  max- 
imum compensation  of  89,500 — $6,000  for  services  in  cases  uuder  the 
acts  of  Congress,  and  $3,500  uuder  the  Territorial  statutes.  His  com- 
pensation is  not  determined  by  the  anomaly  as  to  his  duties,  but  by  the 
statntes,  and  these  are  sufhciently  plain.  It  is  true  where  great  duties 
are  imiwsed  this  may  be  an  element  iu  construing  the  statntes  giving 
com[>eu6atiou.    But  neither  the  eictent  of  services  required,  uor  the 
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sums  of  money  affected  thereby,  nor  the  ma^itade  of  the  legal  ques- 
tions requiring  attention,  nor  the  population  interested,  nor  the  reve- 
nues brought  to  the  national  and  Territorial  treasuries,  nor  all<M>mbiiied, 
are  gi^ater  or  even  equal  to  those  in  other  districts ;  and  in  no  district 
can  the  annual  compensation  exceed  $6,000.  Hence,  it  cannot  with 
any  reasonable  propriety  be  urged  that  a  maximum  compensation 
should  be  allowed  the  district  attorney  in  Utah  greater  than  any  other; 
and  as  the  language  of  the  statute  does  not  so  require  it  cannot  be  so 
construed.  It  would  seem  unreasonable  to  suppose  that  Congress,  ia 
imposing  new  and  additional  duties  by  the  act  of  1874,  intended  at  the 
same  time  to  reduce  the  maximum  of  emoluments  below^  the  amoant 
previouh'ly  allowed  without  the  increased  labors.  The  statute  is  eapft- 
ble  fairly  by  its  language  and  purpose  of  a  construction  which  avoids 
such  injustice,  and  it  will  be  so  construed.  For  this  purpose  it  is 
scarcely  necessary  to  invoke  the  rule  of  construction  as  to  statutes  fix- 
ing the  compensation  of  public  officers,  that  when  they  fairly  admitof  two 
meanings  that  most  favorable  to  the  officer  is  to  be  adopted.  (United 
States  vs.  Morse,  3  Story  K.,  87 ;  Moore's  Case,  4  Court  Cls.,  139.) 
The  result  is : 

1.  The  district  attorney  is  entitled  to  an  annual  salary  of  $250. 

2.  He  is  entitled  to  retain  out  of  the  fees  prescribed  for  services  in 
cases  under  the  Territorial  laws,  $3,250,  which,  with  the  salary  of  $250, 
makes  the  sum  of  $3,500  mentioned  in  the  act  of  1874. 

3.  If  such  fees  (originally  payable  out  of  the  Territorial  treasury),  to- 
gether with  said  salary  of  $250  (payable  from  the  national  Tresisury) 
exceed  $3,500,  the  excess  is  to  be  paid  into  the  Treasury  of  the  United 
States. 

4.  The  total  annual  compensation  from  all  sources  cannot  exceed 
$G,000. 

Treasury  Department, 

First  Comptroller's  Office,  March  6. 1882. 


IN  THE  MATTER  OF  THE  ASSIGNMENT  OF  COMPENSATION  TO    BECOME 
DUE  A  CONTRACTOR  FOR  CARRYING  THE  MAILS.— WALSH'S  CASE. 


1.  An  affidavit  to  be  used  as  evidence  before  accounting  officers  slionld  generally 

state  fa(!tH,  aud  uot  mere  opinions  or  legal  conclusions  unless  made  by  experts 
as  to  questions  of  skill  or  science. 

2.  A  contractor  for  carrying  mails  cannot  assign  his  compensation  to  become  due  for 

services  uot  yet  performed  so  as  to  authorize  payment  to  the  assignee  against 
the  protest  of  the  c»>ntractor. 

3.  Long-continued  usage  cannot  change  a  clear  and  plain  statute. 

4.  Payment  of  compensation  for  carrying  the  mails  to  an  assignee  of  the  contractor 

may  estop  the  assignor  from  asserting  a  claim,  but  such  estoppel  cannot  justify 
officers  of  the  government  in  disregarding  the  statute  prohibiting  assignments. 
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iF  of  the  Trenaiiry  for  tlie  Poat-OfBcp  Dopartmont  to 
offii'ei'  will  Dot,  as  a,  gtfnt^ral  rnle,  rovertw  tbo  aol 
luw  wbeu  QOt  aaketl  to  do  so  and  whun  no  losa  i 


5.  Od  An  appeal  from  tlix  Andit 
llii>  Fir»t  ConiptmllBr,  tbis 
ut  the  Auditor  for  orroni  ii 

resuU  to  any  party. 

A  practice  has  prevailpci  in  the  Post-Office  Departineut  by  which  con- 
tractors for  carrying  the  mails  have  been  permittetl  to  draw  ou  the 
[Sixth]  Auditor  of  the  Trefisiu-y  for  the  Post-Offlce  Depavtinfiit  "pay 
drafts"  in  favpr  of  any  purchaser  thereof,  "  or  order'",  for  compensation 
to  become  due  for  services." 

The  Anditor  says,  in  a  letter  of  January  19, 1882,  "These  pay  drafts 
are  not  provided  for  by  [statute  or]  the  'Postal  Itegulatioiia,'  but  have 
been  long  in  use,  and  this  office  has  heretofore  consented  to  receive 
such  drafts  as  a  mattr  of  aeconiniodation  to  contractors  and  other 
creditors  of  the  government.  To  secure  uniformity  a  certain  printed 
form  was  pi-escribed  and  a  circular  form  of  receipt  with  conditions  pre* 
pare<l."t 


'The  rulloniug  U  a  L'op;  of  uu« 


[if  tli«  drartH  iu  the  usual  furnu  n 


J  he  voiisid- 


»<*3.]  ■Wasui.hgton,  D.  C,  Juls  1,  ia«>. 

Tbe  Auditor  of  the  Treasury  for  the  Foxt-ORice  DepHrtnieat  will  ploaiie  pay  to  John 

A.  Walsh,  ot  ordet,  tlie  snni  of  I'uur  haudri'd  df  forty-tbrre  diilliirH  and cents,  out 

of  any  luooeys  due  lue  on  route  Ko.  30162  m  Ibe  State  of  Louisiana,  for  the  quarter 
eDdinK  Sf  pt.  30th,  lOfl. 
I  certify  th»t  Ihia  is  the  only  draft  drawn  on  said  route  for  said  quarter. 

B.  H.  PETERSON, 

Contractor. 
Witness : 

Ei.WABD  Day. 

D.    B.    AlSGEB, 

PoihROtter  al  WathiHgtoH,  D.  C. 
By  Jab.  E.  Bki-l, 

Acl'g  An't  P.  M. 

DraflH  must  lie  vltueased  hy  a  pustmast'^r  and  one  other  respnn Bible  party. 

Drafts  mnnl  be  properly  indoreeil  by  tbe  payee,  and  all  subseqaeut  holders,  with 
tbeir  post-office  sddreBseB,  Iwfore  they  nill  be  placed  on  file. 

Drsns  will  be  filed  subject  to  finvs,  dednctions,  collections,  the  auonnt  due  the  sab- 
cADtrkctor,  in  accordance  with  the  act  of  Congress  approved  May  IT,  IBTB,  and  any 
olaiin  or  demand  the  Post-OfBce  Deimrtuent  may  have  against  tho  itontraotor. 

DntflH  of  contractors  are  not  "accepted;"  they  are  received  and  placed  on  file. 

Drafraof  attnrneys  nud  subcontraoiorsara  not  received. 

tTlie  following  is  tbe  notice  iu  this  caue,  being  In  the  usual  form; 


(Pay  Division,  N 
Ofkice  op  the  Av\ 


B.) 


rOK   OP   THK  TREASI'HY 

roR  THE  Post-Opficb  Defaktmkst, 

Waiiingloii,  D.  C,  July  1.  1tl81. 
Pin:  Your  favor  of  the  Ist  July,  \m\,  inclosing  drafts  of  B.  M.  Peterson,  contractor 
»n  route  No.  301(13.  La.,  for  WJ:!  padi,  in  favor  of  youraelf,  for  tbe  ijuurtcrs  ending 
B«p.  30  &.  Dec.  31,  'Cl,  &  M'ch  31  &  Juue  30,  '82,  U  recciveil,  auil  will  be  Hli.'d  HUbJvct 
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Od  the  Ist  day  of  July,  1881,  John  A.  Walsh  filed  in  the  office  of  Uie 
Auditor  of  the  Treasury  for  the  Post-Office  Department  foor  pay  drafts 
dated  July  1,  1880,  given  by  B.  H.  Peterson,  contractor  on  route  No. 
30162,  one  for  each  of  the  four  quarters  of  the  fiscal  year  ending  Jane 
30, 1882,  for  which  a  receipt  was  given  by  the  Auditor. 

On  the  11th  day  of  October,  1881,  before  the  settlement  of  Mr,  Peter- 
son's account  had  been  reached,  he  filed  a  protest  with  the  Auditor 
against  paying  any  one  of  the  drafts  in  favor  of  Walsh,  giving- as  a  reason 
that  the  consideration  had  wholly  ceased  and  failed. 

Mr.  Walsh  was  notified  by  the  Auditor  of  the  filing  of  the  protest,  and 
replied  by  letter  of  October  21,  1881,  declaring  the  dnifts  genuine  and 
stating  the  manner  in  which  they  were  filed  [<^in  accordance  with  the 
regulations  "]. 

One  of  the  drafts  on  the  Auditor  to  John  Walsh,  or  order,  for  $443,  i« 
dated  July  1, 1880,  payable  out  of  any  moneys  due  the  contractor  for 
the  quarter  ending  September  30,  1881. 

An  affidavit  filed  with  the  Auditor  by  Peterson,  ^November  14, 1881, 
says: 

"He  is  entitled  to  receive  the  mail  pay  due  on  route  No,  30162,  La., 
for  the  quarter  ending  September  30,  1881;  that  John  A.  Walsh  is  not 
entitled  to  the  draft  *  *  *  or  the  proceeds  thereof;  affiant  is  not 
indebted  to  the  said  Walsh  in  said  sum  of  $443,  or  any  other  sum." 

June  30,  1881,  the  day  prior  to  the  date  ot  the  drafts  to  Walsh,  Peter- 
son gave  a  similar  pay  draft  on  the  Auditor  to  George  H.  B.  White, 
cashier,  for  $3,000,  payable,  as  it  states,  '^  out  of  any  moneys  due  me  on 
route  No.  30102  •  •  •  for  the  quarter  ending  September  30, 1881." 
This  was  filed  with  the  Auditor  in  July,  1881,  but  the  precise  day  does 
not  appear.  The  compensation  for  service  performed  in  compliance 
with  the  contract  was  sufficient  to  pay  all  the  drafts.    The  pay  clerk  in 


to  fines,  deductions,  collections,  and  all  liabilities  of  the  contractor  to  the  Poat-Offlce 
Department. 

The  act  of  Congress  approved  May  17,  1878,  requires  tlie  Auditor  of  the  Tretaniy 
for  the  Post-Oihce  Department,  on  receipt  of  notice  of  the  lawful  stib-letting  of  a  con- 
tract, to  retain,  out  of  the  amount  due  the  original  contractor  or  contractors,  the 
amount  stated  in  said  notice  as  agreed  to  bo  paid  to  the  subcontractor  or  subcoD- 
tractorH,  and  to  pay  said  amount  to  the  subcontractor  or  subcontractors  upon  certifi- 
cate of  the  Second  Assistant  Postmaster-General. 
Respectfully, 

J.  U.  £LAy 

Auditor. 
John  A.  Walsh,  Esq., 

City. 

Your  attention  is  called  to  the  following  extract  from  the  contract  on  file  in  this 
office : 

''P^or  which  service  when  performed  the  said ,  contractor,  is  to  be 

paid  by  the  United  States  the  sum  of dollars  a  year,  quarterly,  in  the  montkt 

of  November,  February,  May,  and  August,  through  the  postmasters  on  the  route  or 
otherwise,  at  the  option  of  the  Postmaster-General." 
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the  Auditor's  Office  adjusted  and  stated  an  account  against  the  United 
States  in  favor  of  Peterson  for  a  balance  of  $886  reserved  iu  settlements 
of  two  qnarters,  including  services  for  quarter  ending  September  30, 
1881,  and  on  Folimnry  23, 1882,  tbe  Anditor  certified  "  that  there  is  pay- 
able to  G.  H.  B.  White,  cashier,  assignee,  the  amount  due  on  the  above 
account."  This  rejected  the  claim  of  Walsh,  and  exhausted  the  fund 
out  of  vhich  his  draft  could  be  paid.  Before  a  warrant  issued  in  favor 
of  White  for  payment  of  this  certified  balance,  Walsh  appealed  to  the 
First  Comptrollur,  Peterson,  by  his  attorney,  assented  to  this  i-ertifica- 
tiou  of  balance,  and  assents  to  payment  to  White. 
The  Itevised  Statutes  provide : 

"Skc.  .1963.  No  coiitractorfor  transporting  the  mail  ivithin  or  between 
the  United  States  and  any  foreign  country  shall  assign  or  transfer  his 
ooDtract,  and  all  such  assignments  or  transfers  shall  be  null  and  void." 

The  act  of  May  17,  1878  (20  Stat.,  61,  sec.  3),  provides  that— 

"When  any  person  or  persons  being  under  contract  with  the  Gov- 
ernment of  the  United  States  for  carrying  tbe  mails,  shall  lawfully  sub- 
let any  such  contract,  or  lawfully  employ  any  other  person  or  persons 
to  perform  the  service  by  such  contractor  agreed  to  be  performed,  or 
any  part  theivof,  he  or  they  shall  file  in  the  ofilce  of  the  Second  Assist- 
ant Postmaster- General  a  copy  of  his  or  their  contract;  and  thereii[>on 
it  shall  be  the  duty  of  the  Second  Assistant  Postmaster-General  to  no- 
tify tbe  Auditor  of  the  Treasury  fur  the  Post-OSice  Department  of  the 
fact  of  the  tiling  in  his  ultice  of  such  contract.  Said  notice  shall  em- 
brace the  name  or  names  of  the  original  contractor  or  contractors,  the 
nnmber  of  the  route  or  routes,  the  name  or  names  of  the  subcontractor 
or  subcontractors,  and  the  amouat  agreed  to  be  paid  to  the  subcontractor 
or  aubcontractors.  And  upon  the  receipt  of  said  notice  by  the  Auditor  of 
the  Treasury  for  the  Post-OflSce  Department,  it  shall  be  his  duty  to  re- 
tain, out  of  the  amount  due  the  original  contractor  or  contractors,  the  amount 
ttated  in  said  notice  as  agreed  to  be  paid  to  the  subcontractor  or  subcon- 
tractors, and  shall  pay  said  amount,  upon  the  cerlijusate  of  the  i^eaind  As- 
sistant Postmaster-Oeneral,  to  the  subcontractor  or  subcontractors,  under 
the  same  rules  and  regulations  now  governing  the  payments  made  to 
origiual  contractors:  Provided,  That  upon  satisfactory  evidence  that 
the  original  contractor  or  coiitnictors  have  paid  off  and  discharged  the 
amonut  dne  nnder  his  or  their  contract  to  the  subcontractor  or  subcon- 
tractors, it  shall  be  the  duty  of  the  Second  Assistant  Postmaater-Gen- 
erul  to  certify  such  fact  to  the  Auditor  of  the  Treasury  for  the  Post- 
OfHce  Department;  and  thereupon  said  Auditor  shall  settle  with  the 
original  contractor  or  contractors,  under  the  same  rules  as  are  now  pro- 
Tined  by  law  for  such  settlements."  • 

The  Re\-ised  Statutes  provide: 

"Sec.  3477.  All  transfers  and  alignments  made  of  any  claim  upon 
the  United  States,  or  of  any  part  or  share  thereof,  or  interest  therein, 
whether  absolute  or  conditional,  and  whatever  may  be  tbe  consideration 
therefor,  and  all  powers  of  attorney,  orders,  or  other  authorities  for  re- 
ceiving payment  of  any  such  claim,  or  of  any  part  or  share  thereof, 
shall  be  absolntely  null  and  void,  unless  they  are  freely  made  and  exe- 
cuted in  the  presence  of  at  least  two  attesting  witnesses,  after  the  at- 
lovance  of  such  a  claim,  the  ascertainment  of  the  amount  due,  and  the 
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issuing  of  a  warrant  for  the  payment  thereof.  Sach  transfers,  assign- 
ments, and  powers  of  attorney,  mnst  recite  the  warrant  for  payment, 
and  must  be  acknowledged  by  the  person  making  them,  before  an  ofB- 
cer  having  authority  to  take  acknowledgnlents  of  deeds,  and  shall  be 
certified  by  the  officer;  and  it  must  ap})ear  by  the  certificate  that  the 
officer,  at  the  time  of  the  acknowledgment,  read  and  fally  explained 
the  transfer,  assignment,  or  warrant  of  attorney  to  the  person  acknowl- 
edging the  same." 

J.  A.  Walsh,  in  his  letter  to  the  Auditor,  of  December  7,  1881,  makes 
points: 

I.  The  Auditor  having  filed  and  acknowledged  receipt  of  the  draft  is 
estopped  from  setting  up  the  statute  against  assignments. 

II.  The  custom  of  paying  postal  contractors'  drafts  is  as  old  as  the 
department,  and  is  the  unwritten  law  of  the  department  valid  by  usage. 

III.  Peterson  is  estopped  from  denying  the  validity  of  the  draft  by 
giving  it,  by  his  knowledge  of  its  filing  with  the  Auditor,  and  his  long 
acquiescence. 

Charles  B.  Hovey  for  Peterson : 

Custom  cannot  modify  a  statute.    (The  Forrester,  Newberry,  81.) 
Custom  is  only  obligatory  on  parties  when  the  law  does  not  provide 

for  the  case.    (The  Lucy  Ann,  23  Law  Eep.,  545.) 
The  long-continued  usage  of  an  illegal  practice  cannot  ripen  into 

binding  law.    (Floyd  Acceptances,  7  Wall.,  GOG]  s.  c,  1  Court  CI., 270.) 


Decision  by  William  Lawrence,  First  Comptroller. 

The  affidavit  of  Peterson  is  wholly  insufficient  to  invalidate  the  pay 
draft  he  gave  to  Walsh.  It  states  opinions  or  legal  conclusions,  but  not 
the  facts  on  which  they  are  based,  and  this  is  no  more  admissible  in  an 
affidavit  than  in  a  deposition. 

This  case  involves  the  question  whether  a  contractor  for  carrying 
mails  can  assign  his  compensation  to  become  due  for  services  not  ye* 
performed,  so  that  payment  may  be  made  to  the  assignee  against  the 
protest  of  the  assignor.  The  question  has  been  decided  in  principle, 
and  it  is  again  affirmed,  that  such  payment  cannot  be  made.  (See  Con- 
tract-Assignment Case,  2  Lawrence,  Comptroller's  Decisions,  p.  472;  16 
Opinions  Attys.  GeuL,  261.) 

It  is  prohibited  by  the  statute.    (Rev.  Stat.,  3477.) 

It  is  frequently  difficult  to  determine  whether  a  statute  is  directory 
or  mandatory.  (Sedgwick,  Stat,  and  Const.  L.,  316,  n.;  McKune  vs. 
Weller,  11  Cal.,  49 ;  Stay  ton  r«.  Huling,  7  Ind.,  144 ;  Koch  vs.  Bridges, 
45  Miss.,  247;  Blake  vs,  Sherman,  12  Minn.,  420;  Frank  vs.  San  Fran- 
cisco, 21  Cal.,  668;  Veazie  vs,  China,  50  Me.,  518;  Milford  vs.  Orono, 
Id.,  529.) 

But  the  authorities  clearly  show  the  statute  now  in  question  is  on 
principle  to  be  regarded  as  mandatory.    (Sedgwick,  316;  Hogan  vs. 
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Devlin,  2  Daly,  184^  Hioea  vs.  Lockport,  5  Lansing,  21;  Peoi>le  t«. 
Sau  FraDcisoo,  36  Cal.,  595;  Heudersou'e  Case,  4  Court  01.,  75 ;  Emery 
&  Blake's  Caw,  4  Id.,  401 ;  SiiperviHors  rs.  Uuited  States,  4  Wall.,  435; 
City  of  Galena  vt.  Amy,  5  Wall.,  705;  Malcomb  vs.  Rogers,  5  Cow., 
188;  Mayor  ts.  Fnrze,  3  Hill,  612;  Rex  m.  Blackwol.t,  2  Cbit.,  251; 
Bex  v».  Barlow,  Salk.,  600,  Veni.,  154;  Davidson  vs.  Gill,  1  East,  64.) 

The  assignment  is  equally  prohibited  on  common-law  principles  with- 
oot  tlie  aid  of  the  statute,  {Bliss  rs.  Lawrence,  58  New  York,  442; 
Billings  vs.  O'Brien,  45  Howard,  New  York  Practice,  400.) 

The  common-law  principle  against  the  validity  of  such  assignueut 
would  yield  to  a  usage  certain,  reasonable,  long  continued  without  in- 
terruption, acquiesced  in  and  enforced  as  obligatory.  (Broom's  Legal 
Maxims,  917.)  But  it  is  equally  well  settled  that  "asagaiusta  plain 
statutory  law  no  usage  is  of  any  avail."  Broom,  Leg.  Max.,  684;  Po- 
chin  vs.  Buncombe,  1  H.  &  N.,  857;  Fermoy  Peerage  Case,  5  H. 
Lords  Cas.,  716;  Gwyn  vs.  Hardwieke,  1  II.  &  N..  53;  (lorham  vs. 
Bishop  of  Exeter,  15  Q.  B.,  74  (69  E.  C.  L.  H.) ;  Pierce's  Case,  7  Court 
CI.,  70.  If  the  statute  is  susceptible  of  a  constrncliou  in  aeconlance 
with  the  usage,  the  usage  is  evidence  of  the  law.  But  in  ibis  case  it  is 
not  possible  to  construe  the  statute  as  giving  sanction  to  assignments 
of  this  character  without  direct  conQict  with  its  ])laih  language  aud 
manifest  purpose.  In  The  Floyd  Acceptances,  7  Wall.,  606,  drafts  were 
drawn  on  the  Secretary  of  War  '-by  army  coutractors  before  theserv- 
-  ices  contracted  for  were  received,  or  the  supplies  to  be  furnished  were 
delivered."  These  were  accepted  by  the  Mecretary  of  War,  and  the 
Supreme  Court  held  that  they  "  were  mere  accommodntion  loans  of  the 
credit  of  the  United  States,  without  authority,  aud  therefore  void."  The 
usage  as  to  such  assignments  doubtless  grew  up  before  the  statute 
against  assignments  nas  enacted,  aud  has  Iteen  coutiiuicd  by  suller- 
ance.  Such  assignments  are  void  upon  principles  settled  by  the  Su- 
preme Court.  The  Floyd  Accejitauces,  7  Wall.,  066.  See  Pierce  vs. 
'TTnited  States,  1  Conrt  CI.,  270;  Pierce's  Case,  7  Court  CI.,  65;  United 
Statea  vs.  Gillis,  95  U.  S.,  407;  Erwin  vs.  The  United  States,  97  U.  S., 
392 ;  Spofford  vs.  Kirk,  Id.,  484 ;  McKnight  vs.  Unitetl  States,  98  U.  S., 
179;  Goodman  vs.  Niblack,  102  U.  S.,  559;  Trist  vs.  Child,  21  Wall., 
441;  Safford's  Case,  1  Lawrence,  Comptroller's  Decisions,  285;  Neu- 
chatel  Co.  Case,  16  Court  CI ,  503 ;  Buffalo  B.  H.  K.  Case,  16  Court  CI., 
238. 

If  payment  should  be  made  to  the  assignee,  it  would  estop  the  as- 
signor from  making  a  claim  against  the  United  States.  (Cowdrey  vs. 
Vandenburgh,  101  U.  S.,  575 ;  Buffalo  Bayou  H.  E.  Case,  10  Court  CI., 
238 ;  McKnight  rs.  United  States,  08  U.  8.,  186.)  Vutmti  nonjit  injuria. 
Connensus  tolHt  errorem.  But  this  does  not  justify  otlicers  of  the  gov- 
ernment in  doing  that  which  the  law  prohibits,  at  least  in  a  case  like 
this  in  which  the  contractor  jirotests  against  payment  to  an  assignee. 
The  acceptance  of  the  assignment  by  the  Sixth  Auditor  does  not  estop 
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or  bind  the  government,  because  be  bad  no  authority  to  do  that  which 
the  law  prohibits.  (The  Floyd  Acceptances,  7  Wall.,  667 ;  Filor  u. 
United  States,  9  Wall.,  45.) 

The  Sapreme  Court  held  in  1841  that  the  Postmaster-General  had 
authority  to  accept  drafts  of  mail  contractors  in  ^vance  of  service, 
and  that  they  were  negotiable.  (United  States  vs.  Bank  of  Metropolis, 
15  Pet.,  377,  392 ;  see  Rev.  Stat.,  396, 3641, 3644 ;  Burroughs  on  Public 
Securities,  13 ;  Elmes'  Executive  Departments,  345,  sec.  942.)  No  notice 
was  taken  of  the  act  of  January  31, 1823  (Rev.  Stat.,  3648).  The  acts 
of  July  29, 1846  (9  Stat.,  41),  and  of  February  26, 1853  (10  Stat,  170, 
now  Rev.  Stat.,  3477),  prohibiting  the  assignment  of  claims,  were  not 
then  in  force.  But  in  the  Floyd  Acceptances  the  former  decision  was 
in  effect  and  in  principle  overruled,  and  the  decision  in  part  placed  on 
the  act  of  1823,  prohibiting  payments  in  advance  of  services  rendered. 
(Burroughs,  Public  Securities,  13 ;  Jackson's  Case,  1  Court  CI.,  260.) 

As  between  White  and  Walsh,  the  latter  is  prior  in  time.  And  there 
is  a  maxim.  Qui  prior  est  tempore^  potior  est  jure.  But  in  this  case 
Walsh  has  no  right  which  can  be  protected. 

The  only  point  of  difficulty  is  whether  the  action  of  the  Auditor  in 
certifying  a  balance  in  favor  of  White,  who  is  also  an  assignee,  can 
also  be  affirmed.  If  the  affirmance  could  be  construed  to  assert  the 
validity  of  the  assignment,  it  would  not  be  made.  But  as  Peterson  as- 
sents to  the  certification  in  favor  of,  and  payment  to.  White,  and  as 
this  protects  the  government,  it  is  deemed  proper  in  view  of  all  this, 
and  of  the  usage  which  ha«  so  long  prevailed,  to  affirm  the  action  of 
the  Auditor.  If  any  party  in  interest  made  any  objection,  it  would 
not  be  affirmed.  The  question  does  not  arise  as  it  would  if  the  First 
Comptroller  were  asked  to  certify  a  balance.  No  party  is  here  obj€C^ 
ing  to  a  certification  in  favor  of  White,  except  Walsh,  who  has  no  right 
to  object.  The  First  Comptroller,  as  in  cases  before  judicial  courts  of 
error,  will  not,  sua  sponte,  and  as  a  general  rule,  reverse  the  action  of 
the  tribunal  to  be  reviewed  when  not  asked  to  do  so,  and  when  no  ei- 
ror  is  alleged  by  any  party  having  a  legal  right  to  object,  and  when  no 
loss  or  prejudice  can  result  to  any  such  party. 

This  case  affords  an  illustration  of  the  wisdom  of  the  statute  against 
assignments. 

The  action  of  the  Auditor  is  affirmed. 

Treasury  Department, 

First  Comptroller's  Office^  March  11,  1882. 


W^*ff(ffttjt  stamp  Ta.r—3falt)kuf  liitten  Cnne. 


Ixiltlps  aiiit  "lielilout"  uud  " rocomnieiided  to  tlie 
"remedy"  for  dinenses  " affootiiig  the  bunitin  lK)d<r" 
.  requiriHl  in  Schedule  A  to  soctiou  3437  of  tlie  Ho- 


I.  A  comiiouud  liquor  giul  ii] 

public  "  by  the  mnker  ii 

U  Buhjec't  Ui  thL>  Hliim|i 

VI  sell  Sltttutt'a. 
3.  When  a  olnim  for  n.'1'iiridiiig  tax  is  miule  iiiidci'  wutiuii  M'M  of  the  Keviaed  Stat' 

ntes  (net  March  1,  ISJ9,  wx..  17, 'JO  Stat.,  ;i4!l),  nsfor  atamps  "  uaHeceuarili/  iMed/' 

Iho  projior  necouutiug  oBlcers  are  required  In  decide  whether  the  stamps 

"  unnecessiuily  uaed.'' 
3.  The  right  to  s  refand  uouaidered  in  uiwo  ii  claiiiiaut  Bbiiiild  make  hii  artiele  to  be 

sold  lu  a  luode  to  evade  the  reveuiie  law. 
4-  A  cUiinaut  for  a  refund  of  Htnnj|i  tux  uuuecesBtitilf  used  on  Malakof  bitt«rs  ia 

nttopiKd  from  denying  that  uuch  bitters  were  of  the  ehnroctcr  in  which  they 

by  him  held  out  And  rouom mended  to  tlin  ginblic. 

6.  The  Pimt  CoiuptroUer  is  not  concluded  by  th<'  action  uf  the  Ci>iiimi>i8iiinpr  of  lu- 

temal  Revenue  on  refunding  cliLima. 
G.  Ajm'wa/acie case  explaineil. 

7.  The  effect  Hta[«d  of  an  tillowaiicr  by  Ibr  ComriiisBioniTof  Inl.-rNiil  liuvcmiL-of  a 

refunding  claim. 
6.  What  is  I'videnco  of  a  right  of  acliou  '. 

From  1877  to  18SJ,  botli  years  inclusive,  Alphouse  Walz,  of  New  Or- 
leous,  was,  and  paid  faxes  as,  a  rectifier,  a  wholesale  dealer  aud  a  re- 
tail dealer  ia  spirits.  (Rev.  Stat.,  3244;  act  February  8,  1875, 18  Stat., 
310;  act  March  1, 1879,  sec.  4, "SO  Stat.,  333.)  In  November,  1877,  he 
comtueiiced  the  manufacture  of  "  Malakof  Bitters."  lie  stamped  (Rev. 
Stat.,  3437,  Schedule  A],  adverlised,  and  sold  tbe  bitters  as  3  medicinal 
preparation  until  September  8,  1881,  without  referring  the  question  of 
liability  to  stamp  tax  to  the  revenue  ofBcers.  The  Comoiissioner  of 
Internal  Revenue  decided  (Rev.  Stat.,  321)  September  5,  1881,  that  the 
"  Malakof  Bitters"  was  a  "  compound  liquor,^  and  was  not  liable  to  a 
stamp  tax.* 

*  His  biind-bill  advcrtiMiuont  wax  oa  foUoWH: 


urdilmxArdcdit 


Mala 


tf   BllTKKH,   I'ATKNTK  > 


18G6. 


rrt-iuitrea  I'rimes  n-niporti^es,  aiix  Expneitioni  d»  U  LouJHUne,  eu  1H68,  1670,  ot  ld<  1. 

Co  cordial,  agr^ablc  ct  trfes  savourenx,  est  le  stlninlaut  1e  plus  sain,  tine  Ton  a.it  en- 
r-uro  prodnit  gusqu'ici;  il  eat  compoai!  d'iugr^dieuts  acomatiqnos  et  amers,  qni,  lora- 
•|ii'ou  en  fait  nxago  modfrdment,  est  un  excitant  anssi  bieii  qu'iin  fortiBaut  pour  le 
aystSiuo  digestif,  c'est  anssi  tin  d^pnrntif  excellent. 

11  ii'a  pas  dc  sup^rieur  parmi  tontes  len  priSparationa  de  uotre  6[)oque.  Le  propril!- 
tairw  poBsiide  a  I'appui  de  son  eCncacitd  Ie«  cortiflcats  de  la  facultd  ni<5diciUe  de  la 
Loaiaiaue.  11  gudttt  nu  prdvient  lea  Sevres  en  gjn^ral,  ct  aatrea  ddaordres  int^rieurs; 
it  combat  auwi  la  dynpepaie,  la  n6Tralgie,  ainsi  quo  la  conatipatlon  occaaionnfe  par 
rabns  do«  m^dioameuts  et  lea  alfoctiona  dn  cmnr.  II  est  offlcaae  dans  lea  maladies  do  hi 
H.  Ex.  219 9 


Fir»t  Comptroller's  Office,  Trcasvry  Iteparti 

Mr.  Walz  cluitns,  iiiitler  section  34li6  of  tlie  Rexised  Statul««i  (act 

March  1 ,  1S79,  aec.  1 7,  20  Stat.,  349),  the  rel'mid  of  *7!»9.40  for  the  stamps 

innecesKnril.v  used  on  said  bitters  from  March  1,  1S79,  to  Septembers, 

Thu  Coiuiiiissioiier  ha.s  allowed  that  »nm  leas  5  per  ceut.,  vu, 

»759.52. 

Tho  qiiftstioii  is  submitted  to  the  First  Comptroller  to  decide  whcUier 

"  e  claim  shnli  ho  paid. 

George  L.  Douglass,  for  the  t'hiimant,  submitted  points  orally. 

.  The  article  "  held  out"  as  a  remedy  for  diseases  must  be  actnall; 

hrne  of  those  mentioaed  in  the  first  clause  of  Schedule  A  to  section  3137, 

fto  wit,  a  bottle  containing  "bittera,"  "tonics,"  "spirits,"  &<'.     It  is  noi 

■  enough  that  the  ;irticle  is  called  bitters  or  atouic,  if,  in  fact,  it  is  only 

whisky.     If  the  claimant  had  advertised  aud  held  out  whisky  in  botttea 

ias  a  remedy  for  disejises  lie  would  not  have  been  roquireii  to  suinp 
them. 
2,  The  Commissioner  of  Internal  Itevenue  has  decided  that  the  Malakof 
ttitters  is  not  one  of  the  articles  so  enumerated,  but  only  "a  compouuil 
vew 
dm 
r 


F<dn  lyBt^me. 


1  taiiiqiiH  t.r^  |>ui» 


a  brcuT&)(e  iuoETeDsif  pour  leu  femmca  et  lea  eDluuts,  et  i 
Ce  bitter  est  op^ciutcmcnt  destioi^  tL  1'  iiuage  des  families. 


caa  d'^pniaeuwot 
II  uxcrlleiit  anti- 


.-  id&6. 


[Tmde-nmrk.] 
TCiinlud  iu  ItttiH,  Itnu,  aud  1871  liy  Ihe  LoiiiHiuim  StaU'  Fain, 
out  puUtalite,  lluvoruus,  aud  wholeaume  Htinmlunt  »vn  yetp 


It  preitiium  u 
Tbia  curdial,  tlie  tii 
pared  from  aromiilica«dhilleriiigreditiil»,  when  taken  in  a  moderate  ijnaDLity  ia  an«XMt- 
ient  fipputizer  ns  wf II  aa  a  atreu^heiier  uf  the  digestive  fbrrea — a  depurative  of  lb* 
blood,  desirable  alikcaa  aconeetiveand  mildoatbartlc.  It  baa  no  superior  ainoug the 
Btandard  preparatiODs  of  tbe  day,  and  ia  indoreed  by  tbe  nipdical  fiateraily  of  Louii- 
jana ;  it  uvcruoiues  ami  preveula  fevei  and  ague  and  other  malarial  di»ordetiB  wiUi 
wondrous  certainty,  tonca  the  ■jaleiu,  baniahea  dyapepaia,  rrmudiea  constipatiaD 
and  liver  complaint,  relipTes  afToctiou  «f  the  bladder  nud  tidueya:  it  is  rofreahiDg 
and  a  powerful  recuperant  after  the  frame  has  been  reduced  and  attenuated  by  Mck- 
netH;  a  mild  and  safe  invigorant  aud  corroborant  for  delicate  femalea  and  childnui; 
a  good  anti-bilidiiH,  jillorative,  and  tonic  preparation  for  ordinary  family  piirposea. 


I   Dieei 


.e  [in 


M*i.AKor  BiTTBRtj.    Patestiiit  in  ISHJfi. 

lerkannt  in  iet>».  ItJTO,  nnd  1»T1  anf  dor  Louii 

lung. 


a  SUu 


I     Das  Malakof  Bittt^rs  lat  auerkanut  ala  dur  HchmackhaSeNte  liquenr  vclcher  bin  Jetit 

I  von  aromatleohuu  Kriiutern  geniacht  wordeu  iat,  und  wenn  in  lie»cheiden<>m  Maassege- 

nosaen,  befordert  er  den  Appetit  und  atarkt  die  Verdaunngsorgane,  und  wird  Iiesoud- 

ers  ala  Blut-Eeiniger  und  Mittol  gogen  Fieber  aovriu  alio  Arteii  Krankheiten  und  luata- 

riache  AnfUlle  von  den  medizinisohen  Auturittiten  des  Staates  LouiHiuna  empfohlcn. 

MitSioherheitaufErfolg  iat  eagegen  Dyspepsia,  Verato^ifung,  Leber-nndNiervn-leJdcn 

eu  )(ebranohen,  erfHscht  und  Kriiftigt  in  Wumlerharer  Wnise  den  Kurper  naob  ongtu- 

fender  Krunkbeit  nud  iat  fUr  den  Itauagcliruucli  aufs  an  gv  lege  n  lie  hate  zn  ciiipfi-Jilf'n. 

Ajjh.  Walz,  26  Conli  Slrrel,  Xeic  Orleiim,  La., 

Sole  FiopiUlor  and  U(iaHftt--lm-Kr. 
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iiqnor,  aiul  as  sacli  uot  liable  to  gtaiu[)  tax."  WlietUer  a  inixturo  ia  or  m 
not  bittern,  or  is  or  ie  nut  u  uuuit)oiinil  liquor  is  a  qnestiou  of  Itict  8olel,Y. 
All  sucb  qQeatious  aiisiog  ciider  section  342C  are  left  esjireasly  to  thu 
Commissiouer  ot'Interual  Eeveuue  to  decide;  aud  his  judgment  is  con- 
clnsivis.  (Wtiolner's  Case,  13  Court  Claims,  3(i6.)  TLis  does  not  pre- 
sent any  question  of  "nccouutin;;,''  and  hence  is  not  within  the  juris- 
diction of  the  Comptroller  or  other  accounting  officers. 

3.  The  "compound  liquor"  has  already  jiaid  (1)  !i  tax  as  spiiita,  (2)  the 
claimant  paid  tax  as  a  rectiher,  aud  (3)  retailers  vending  it  paid  tax  as 
fiucli.  The  law  does  not  authorize  or  couteoiplatti  another  tax.  The 
three  taxes  named  an?  all  the  taxes  required  by  law. 


Decision  by  William  Lawrence,  Firat  Complrotler : 

Tbia  claim  must  be  rejected  liecause  the  claimant,  as  ''maker"  of  the 
Malakof  Bitters,"  "held  out"  and  "recommended  to  the  public"  his 
preparation  as  a  remedy  !*«■  dUeusea  "affecting  the  human  body." 

By  stamping  the  bitters,  Walz  was  enabled  (1)  to  sell  as  a  meduMl 
freparatioH  au  article  which  was  only  a  (impound  liquor,  and  (3)  also 
possibly,  if  not  probably,  to  work  a  loss  to  the  revenne  by  enabling 
grocvrs,  dniggislK,  and  other  itersous  to  make  sales,  who  had  not  paid 
the  gtivcnimeiit  tax,  so  as  to  authorize  tliem  to  sell  spirits  at  retail. 
(Act  February  8, 1875,  see.  IG,  18  Stat.,  310 ;  act  March  1, 1879, 30  Stat., 
833,  aec.  4,  18.)  Having  bad  the  advantage  which  the  stamps  afforded 
bim  of  distributing  the  bitters  for  sale  among  a  class  of  dealers  not  re- 
qaired  to  pay  a  tax  in  order  to  authorize  them  to  sell  liquor,  the  claim- 
ftiit  now  asks  the  refund  of  the  value  of  the  stamps  used. 

A  stamp  tux  is  imposed  on  articles  enumerated  in  Schedule  A,  follow- 
ug  section  3437  of  the  Eevised.  Statutes,  as  follows : 

For  and  upon  eeeri/  packet,  box,  bottle,  •  •  •  containing  any 
pills,  •  "  •  syrups,  GordiiUs,  bitters,  tonics,  ■  ■  ■  waters,  es- 
sences, Kpiritu,  oils,  or  other  medical  preparations  or  comiwsitions  wha^ 
soever  (1)  made  and  sold,  or  {'J]  removed  for  consumption  and  sale  by 
uty  person  or  persons  <whatever,  wherein  the  person  making  or  prepar- 
ing the  same  has  or  claims  to  have  (a)  any  private  formula  or  [b)  occult 
leoret  or  (c)  art  for  the  making  oi'  preparing  the  same,  •  •  •  or  (d) 
ield  out  or  recommended  to  tke  public  by  the  makers,  vendors,  or  proprie- 
tort  thereof  as  pi-oprietary  me<licines  or  as  remedies  or  specijica  for  any 
\i»ease,  diseases,  or  affections  whatever  affecting  the  human  or  animal 

According  to  the  evidence  in  this  case,  as  shown  by  the  claim  and  by 
die  foregoing  publication,  the  claimant  has,  in  the  language  of  Schedule 
K.,  during  the  period  covered  by  his  claim  "prepared,  uttered,  vended. 
•  "  exjiosed  for  sale,"  and  sold  large  quantities  of  a  certain  ar- 
icle  pat  u}>  in  buttles,  aud  called  by  him  -'  Malakof  Bitters,"  which 
irticle  "Ap  held  oat"  and  "recommended  to  the  public^  as  a  remedy  or 
ipeciflc  for  ''certain  diseases  or  affections'"  al^ecting  the  human  body 

umeratcd  in  the  said  publication. 


I 


1 


IjJJ  Firnt  Comptroller  h  OfUct.  Treanury  Department. 

The  liability  to  .stamp  tax  uuder  tbis  schedule  does  not  dej^eud  n|ion 
The  rjiiality  or  efficacy  of  the  article  made  or  sold,  or  whether  the  qoan- 
r  jty  rec^mjmeDded  to  be  taken  coiitaiDS  a  dose  of  medicinal  ingredients 
or  coijtain.s  any  .such  iij;rredieiit.s  or  extracts  at  all.  It  is  the  hoWi^ 
ovt  and  recf^mmending  to  the  public  of  the  article — •*  Malakof  Bitters'*— as 
a  remedy  or  sfiecific  for  the  named  diseases  affecting  the  hnman  body 
which  constitutes  the  liability.  'See  section  3436.)  So  long  as  the 
claimant  makes  and  so  holds  oat  and  recommends  the  ^*  Malakof  Bit- 
ters, '  this  ai-ticle  is  clearly  subject  to  the  stamp  tax.  The  manufact- 
urer holds  Ijimself  out  to  the  public  in  the  character  of  the  compounder 
of  an  article  having  certain  specific  and  remedial  qualities. 

Although  the  average  intelligent  citizen  may  have  no  confidence  in 
the  medicinal  or  remedial  qualities  of  the  so  called  bitters  so  commonly 
in  use.  it  is,  nevertheless,  true  that,  while  probably  the  large  majority 
of  tliese  comjiounds  are  consumetl  as  beverages,  many  persons  take 
them  on  the  faith 're[Kised  in  their  advertised  medicinal  qnalities.  A 
druggist  is  bound  to  know  the  proi>erties  of  the  medicines  he  vends. 
The  rule  by  which  care  and  diligerice  exempts  a  party  from  liability 
iliyen  not  apply  where  a  jierson  is  injured  by  a  prescription  improiieriy 
prepared  by  a  druggist.  Tlie  latter  cannot  shield  himself  from  dam- 
ages in  such  case,  even  by  showing  that  he  has  used  extraordinary  care 
in  a)m[>ounding  the  medicine.  (Fleet  vs.  Hollenkemp,  13  B.  Monroe, 
210.)  A  druggist  who  makes  fraudulent  representations  as  to  tlie  char- 
acter of  a  medicinal  article  sold  cannot,  in  action  against  him  to  recover 
back  the  pnrcliase  pric'C  or  for  loss  arising  from  such  representations,  be 
allowed  to  make  that  fraud  a  defense,  even  when  the  article  itself  was 
harmless.  A  druggist  who  by  mistake,  and  without  any  false  or  fraud- 
ulent representations,  sells  a  wrong  article,  one  which  is  in  itself  harm- 
less, is  liable  in  tort  for  loss  or  injury  to  the  purchaser  (Davidson  r«. 
Nichols,  11  Allen,  514) ;  much  more  is  he  liable  when  the  article  sold  is 
a  dang(trous  or  poisonous  preparation.  (Thomas  vs.  Winchester,  2  Seld. 
f  N.  Y.),  307).  If  great  care  in  the  compounding  of  the  article  is  no  de- 
fense in  su(;h  case,  how  much  less  would  be  delibwate  deception  ! 

If  the  *•  Malakof  Bitters"  is  not  in  fact  what  the  manufacturer  pub- 
licly represents  the  article  to  be,  he,  more  than  all  other  persons,  is  es- 
topped from  showing  that  it  is  not  the  kind  of  article  so  represented.  It 
is  well-settled  law  that  upon  the  sale  of  an  article  by  the  manufacturer, 
there  is  an  implied  warranty  that  it  will  answer  the  purpose  for  which 
it  was  nia<le.  (Brown  vs.  Murphee,  31  Miss.,  01;  Cunningham  vs.  Hall, 
1  8pragne,  404;  Be<'rs  rs.  Williams,  10  111.,  CO;  Brenton  vs.  Davi^^  S 
Blackf.,  317;  Boyd  rs.  ('niwt'ord,  Add.,  150;  Overton,  vs.  Phelan,  2 
Head,  4 15;  Walton  vs.  ('o<ly,  1  Wise,  420.)  Under  this  rule,  the  manu- 
facturer of  tlici  ''  Malakof  Bitters"  would  be  held  as  warranting  the 
arti(!le  to  be  medicinal.  Even  in  the  case  of  the  sale  of  provisions  for 
domestic  use,  the  vendor  at  his  i)eril  is  bound  to  know  that  they  are 
sound  and  wholesome ;  and  if  they  are  not  so,  he  is  liable  to  an  action  on 
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the  case,  nt  the  suit  of  the  vendee.  (Vao  Bracklin  vs.  Fonda,  12  Jobus., 
;  Hoover  rx.  Peters,  18  Mich.,  Dl ;  Divine  vk.  McCormick,  50  Barb., 
116;  Pease  mSabiii,  38  Vt.,  432;  Fish  rs.  Ro8eberry,23  111.,  288;  Bab- 
COQk  r«.  Trice,  18  III.,  420;  Borrekin.s  vn.  Bevau,  3  Raivle,  23;  TenniDt^s 
r«.  Grutz,  Id.,  108.)  It  is  not  inteudi^d  to  say  that  the  Malakot' Bitters 
wore  not  all  that  they  were  represented.  It  may  he  presnrned  they  were. 
The  legnl  qnestion  nnw  is  not  what  they  were,  hnt  what  they  were  rep- 
resented to  be. 

Applying  these  priiieiples  of  law  to  the  case  under  consideration,  it 
uiafit  be  held  that  the  mauufacturer  of  the  article  uttered  and  adver- 
tised t-o  the  public  as  a  medicinal  i>reparatioQ  or  comiKiund  nnder  the 
uauie  of  "  Malakof  Bitters"  is  estopi>ed  from  defending  himself  from 
any  legal  liability  which  may  result  from  the  saleoreonsiiniptiQii  of  the 
artivte.  So  far  as  the  Gorerument  of  the  United  States  is  concerned, 
the  legal  liability  thereto  is  that  laid  down  in  Schedule  A,  namely,  the 
payment  of  the  stamp  tax  on  each  bottle  oS'ored  for  sale  or  sold.  It  is 
not  to  he  presumed  that  Congress  intended  to  impose  on  the  interual- 
revenne  oflicers  the  duty  of  making  a  chemical  or  medical  examination 
of  the  articles  enumerated  in  Schedule  A,  in  order  to  determine  whether 
they  are  actually  such  articles,  or  have  such  properties  as  the  manu- 
focturers  represent  them  to  be  or  to  have.  The  manufacturer  himself 
Axes  their  character  to  the  extent  that,  if  his  published  description  of 
any  of  tliem  falls  within  that  of  Schedule  A,  it  is  clearly  liable  to  the 
stamp  tax.  If  it  turns  out  to  be  ii  totally  different  article,  it  is  no  lees 
liable  to  that  tax,  so  long  as  it  is  ma^le  and  sold  under  such  description. 
If  it  is  a  dangerous  or  worthless  compound,  his  liability  is  to  the  pur- 
chaser. If  it  is  an  alcoholic  beverage  in  disguise,  he  is  not  only  liable 
to  the  stamp  tax,  but  also  to  the  special  tax  or  taxes  imposed  by  law 
ou  manufacturers,  compounders,  or  dealers  in  distilled  spirits.  It  is 
abown  in  this  case  by  the  manufacturer's  admission,  and  by  the  decision 
of  the  Commissioner  of  Internal  Reveime,  that  the  article  sold  as  "  Mal- 
abof  Bitters''  is,  in  fact,  merely  an  alcoholic  beverage,  or  a  "compound 
liquor",  haviug  no  n^dicinal  (inality  in  the  proper  sense  of  the  words. 
This,  however,  does  not  help  the  case.  It  has  been  urged  that  the  af- 
fixing of  the  stamp  enables  the  manufacturer  to  enlarge  his  held  of  sale, 
and  that  to  reject  the  claim  wtmid  be  to  secure  him  the  right  to  dispose 
vf  the  bitters  to  dealers  who  would  sell  it  without  payment  of  special 
tax  an  liquor  dealers.  There  is  no  force  in  this  argument.  The  United 
States  Government  does  not  guaranty  the  stamped  article  to  be  what  it 
U  represented,  and  the  law  nowhere  exemiits  such  article  from  any  other 
taxation  to  which  it  may  be  liable. 

This  claim  must  be  rejected  for  the  reason  stated.  It  would  be  re- 
jected if  sufficient  evidence  were  furnished  that  sales  were  made  of  the 
Malakof  Bitters  witli  the  assent  of  the  manufacturer  by  retail  dealers 
wbo  had  not  paid  the  requisite  tax  to  anthoriKe  them  to  make  sales. 
(Ijeggett's  Case,  '2  T.itwrence,  (lomptroller's  Decision,  p.  34!'.)     But  it  is 
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not  necessary  to  take  evidence  ou  this  sulijeet.     New  eviilonce  is  au- 
thorized if  deemed  necesaarj'.     {H«v.  Stat.,  184.) 

It  is  urged  iu  support  of  this  claim  that  no  article ''  held  out  or  recom- 
uieuded  "  as  a  remedy  for  diseases  is  subject  to  stamp  tax,  except  thoNe 
gyevijicalli/  cHumeynteii  iu  the  first  paragmph  of  Scliedide  A. 

AssiEDiing  this  to  be  so,  this  paragraph  eoumeiates  "  bitters  "and 
**  spirits  "  as  articles  subject  to  stamp  tax  if  "held  out"  as  so  prepared 
or  iiiedieat<'d  as  to  be  a  remedy  for  liiseate.  The  evidence  nhowit  tliat  tie 
claimant  called  the  article  he  made  "  bitters,"  and  he  represented  it  as 
"  prepared  from  aromatic  and  bitter  ingredients,"  and  thus  so  medi- 
cated as  that  it  "remedies  constipation  and  liver  complaint.^  When 
the  claimsiut  thus  advertised  his  preparation  as  "  bitters."  this  is  suffl- 
cieut  evidence  that  it  is  one  of  the  articles  specifically  enumerated  in 
the  first  paragraph  of  Schedule  A,  And  it  has  been  shown  tJiat  tlw 
claimant  is  estopped  from  contntvertiiig  this  admission  after  the  reve- 
nue officers  and  the  public  so  accepted  the  representation. 

But  if  the  claimant  can  contmvert  tliis,  still  tiie  evidence  shows,  add 
the  Commissioner  of  Internal  Revenue  has  found,  that  his  preparation 
is  a  "  compouud  liquor,"  and  this  is  "  spirits  " — one  of  the  arttclen  q»- 
ciflcally  f numerated  in  the  schedule.  Executive  otticors  lake  offitial 
notice  of  the  ordinary  meaning  of  words,  and  hence  know  that  com-  I 
Xwund  liquors  are  npiriU. 

If  the  claimant  had  held  out  whisky  as  a  I'emedy  for  disease,  stapf^ 
would  have  been  unnecessary,  but  if  he  should  '^holdout"  whisky  as 
being  so  medicated  with  "  bitter  ingredients  "  as  Ut  Iw  a  remedy  for  dis- 
ease, stampe  would  be  required. 

It  is  urged  that  the  Commissioner  of  Internal  Revenae  ha«  deeded 
that  the  Malakof  Bitters  are  not  subject  to  stamp  tax;  that  he  has  al- 
lowed this  claim,  and  that  bntli  the  Jlndiiiff  and  the  allowunce  are  tnn- 
clusive  on  the  Fii-at  Comptroller.  The  Supreme  Court  ha«  never  held 
that  the  allowance  bj'  the  Commissioner  is  ctmclmipe  anywhere.  The 
allowance  is  prima  fade  evidence  of  u  right  of  action  in  the  Court  of 
Claims,  but  it  may  be  there  shown,  as  it  is  supposed,  and  certainly  b^ 
fore  the  aecouuting  oflicers,  that  the  Commissioner  was  mistaken  an  any 
question  of  law  or  fact,  or  that  the  whole  evidence  does  not  support  the 
claim.  If  this  be  not  so;  there  is  no  mode  of  correcting  any  error  of 
feet  on  which  the  Commissioner  act4><l.  On  this  assumption  no  new 
evidence  could  be  received,  and  the  pmvisions  of  law  expressly  author- 
izing new  and  additional  evidence  (Rev.  Stat.,  ISJ)  would  be  nullified. 
(United  States  vs.  Kaufman,  96  TI.  S.,  570;  United  States  vn.  The  Real 
Estate  Savings  Bauk  of  Pittsburgh,  104  U.  3.,  728.)  In  the  latter  caM 
the  attention  of  the  court  was  called  to  the  question  whether  tlie  al- 
lowance of  the  Commissioner  was  conclusive  on  the  accounting  olficers, 
and  the  court,  referring  to  this  and  the  Kaufman  case,  said,  "  We  did 
not  then,  and  need  not  now,  decide  "  that  question.  That  question  e>B-  ; 
.  not  arise  in  an  action  in  the  Court  of  Claim^t  to  recover  the  nmooo^^^l 
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lowed  \>y  ttiu  Committ^ioner,  aud  aiiythuig,  therefore,  Baid  ujion  tlict  Hub- 
j«ct  wonld  merely  Iw  an  obiter  dictum, 

Thero  cHii  be  tin  donbt  of  tlio  authority  of  accounting  ofRceru  to  pass 
u|>uii  tlie  question  pi'eseiit«d  in  the  form  in  which  it  now  is,  whether  the 
bitters  were  subject  to  a  RLamp  tax.  This  subject  has  beeu  elsewhere 
soiuewhal  fully  cunsiilered,  (1  Lawrence,  ComptroUer's  Decisions,  Ap- 
|>eiidix,  ch.  xii;  United  States  vg.  Kaufman,  95  U.  S.,  5T1;  United 
States  PS.  Real  Estate  Savings  Bank,  104  U.  S.,  728.)  The  authority  of 
accounting  ogicers  as  stated  results  from  the  language  of  the  statute 
under  which  the  claim  is  made  (Bev.  Stat.,  3426;  act  March  1,1870, 
sec.  17,  20  Stats.,  349).  This  authonzes  a  refund  for  stamps  "  unneces- 
sarily used."  When  a  refund  is  asked,  the  officers  charged  with  the 
doty  of  uuthoriniug  it  must  necessarily  inquire  if  the  stamps  were  un- 
necessarily used.  No  law  has  substituted  the  judgment  of  any  other 
officer  for  them,  or  made  the  judgment  of  auy  otlior  officer  conclusive 
on  them. 

The  Attorney-General  has  held  that  "regulations"  duly  iiuthorized 
do  not,  as  a  general  rule,  conclude  accounting  ullicers  fi'om  exercising 
their  powers.  (16  Op.,  494 ;  see  United  States  rs.  Smith,  1  Bond,  C.  C. 
K.,  08;  Oouverse  vs.  United  States,  21  How.,  464;  donlon  vs.  United 
States,  7  Wall.,  18S.) 

There  are  two  classes  of  cases  of  rare  occurrence,  exainj>leH  of  which 
Iiave  beeu  cited,  in  which  the  accouutiug  ofBcera  are  required  to  accept 
as  valid  claiuis  allowed  by  other  oflicers:  Jirst,  when  such  allowance  is 
made  by  virtue  of  a  statute  which,  in  express  terms  or  unequivocally  in 
effect,  declares  the  allowance  conclusive  (I  Lawrence,  Comptroller's 
Decisions,  Appendix,  ch.  xit,  p.  ii3S,  542) ;  and,  tieeond,  when  au  officer 
is  authorized  to  expend  money  umier  a  stutute  clearly  giving  him  dis- 
cretionary authority  as  to  the  manner,  amount,  and  purposes  of  the  ex- 
penditure.    {/(/.,  542).  ^ 

This  case  presents  no  question  of  the  exercfee  by  the  Commissioner  of 
discretionary  [(ower.  Not  a  single  autliority  can  be  produced  txt  show 
any  such  imsition.  llence,  unless  some  statute  has  expressely  made 
bis  allowance  conclusive  on  aci'ouiitin^  officers,  it  is  nut  so ;  and  there 
is  no  euch  statute.  Uis  sole  autliority  is  t-o  examine  the  evidence  and 
make  B  decision  thereon,  which,  fur  the  purposes  ofau  action  in  the  Court 
of  Claims,  is  prima  facie  evidence  of  a  right  of  action.  In  United  States 
VK.  Real  Kstate  Savings  Bank,  104  U.  S.,  728,  the  court  say  "  the  allowance 
may  be  used  as  the  basis  of  au  action  against  the  United  States  in  the 
Conrtof  Claiuis,  where  it  will  be /irimo/iicie  evidence  of  the  amount  that 
18  due,  and  put  on  the  government  the  burden  o£  showing  fraud  or  Mi»- 
takeJ"  It  is  open  to  show  "  mistake"  in  the  judgment  of  the  Commis- 
sioner on  every  qnestiou  of  taw  and  fact.  A  prima  facie  case  is  that 
which  appears  on  the  first  view  and  withimt  examination  back  of  this. 
The  allowance  is  one  thing,  the  evidence  on  which  it  is  based  is  another 
iind  different  thinR.     It  has  been  held  that  the  allowance  is  per  ac  and 
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unaided  prima  facie  evidence  of  a  riglit.^  If  the  whole  evidence  does 
not  justify  the  allowance,  then  an  error  or  "  mitftaJce^  he^s  been  made  to  the 
prejudice  of  the  United  States.  It  is  not  to  he  ])resnined  that  the  law 
has  been  so  constructed  as  to  afford  no  relief  against  such  error  ;  and  it 
has  not.  If  an  allow{ince>  whidi  is  on\y  prima  facie  evidence  of  a  right, 
does  not  permit  an  inquiry  upon  tlie  law  and  all  the  evidence  whether 
the  right  legally  exists,  then  it  is  practi(*ally  conclusive  and  not  prima 
facie.  It  is  conceded  that  "mistake"  may  be  shown  in  the  allowance, 
and  the  Supreme  Court  has  said,  as  to  cases  in  court,  the  '*  mistake  must 
be  established  by  competent  evidence.''  The  evidence  before  the  Com- 
missioner is  "competent  evidence.''  When  this  is  submitted  to  the  re- 
visory accounting  officers,  their  judgment  is  by  the  law  invoked  on  it. 
If,  in  their  judgment,  such  evidence  does  not  make  a  pritna  facie  ease? 
nor  any  case  for  payment,  the  prima  facie  case  is  gone.  If  the  account- 
ing officers  cannot  consider  this  evidence,  for  what  impose  does  the  law 
require  it  to  be  submitted  to  them! 

Houvier  clefmes  prima  facie,  "at  first  view  or  api)eanince  of  the  busi- 
ness :  as  the  holder  of  a  bill  of  exchange  indorsed  in  btank  is  prima 
facie  its  owner.  Prima  facie  evidence  of  fact  is  in  law  sufficient  to 
establish  the  fact  unless  rebutted."  In  Kelly  vtt,  Jackson,  6  Peters, 622, 
it  is  decided  that,  "  in  a  legal  sense,  then,  such  prima  facie  evidence,  in 
the  absence  of  all  (controlling  evidence,  or  discrediting  circumstances, 
becomes  conclusive  of  the  factj  that  is,  it  should  operate  upon  the 
minds  of  the  jury  as  decisive  to  found  their  verdict  as  to  the  fact.' 
And  the  court  refenfng  to  an  indenture  oflfennl  in  evidence  say,  "there 
was  sufficient  prima  facie  evidence  of  the  due  execution  of  the  indent- 
ure *  *  *  to  justify  the  ijonvt  in  admitting  it  to  be  read  to  the  jury, 
and  that  in  the  absence  of  all  controlling  evi<lence  the  jury  would  have 
been  bound  to  find  that  it  was  duly  executed."  In  Unit-ed  States  ri. 
Wiggins,  14- Peters,  ;J47,  that  case  was  cited  with  approval;  and  the 
ccuirt,  hohling  that  a  certified  (JOpy  of  a  decree  was  prima  facie  evidence, 
l)roce(Hl  to  show  that  it  may  be  " rebut tcMl"  by  evidence,  and  if  so,  say 
"it  ought  to  be  rejected.-'  Ami  there  are  numerous  cases  to  show  that 
where  an  officer  is  charge<l  with  the  <luty,  as  a(;counting  officers  are,  to 
"consider  the  justice  and  vali<lity  of  all  claims,"  and  ^  pritna  facie  cskse 
is  inad<»  by  the  authentication  or  allowance  of  an  officer,  the  whole  evi- 
dence is  to  be  examined  to  ascertain  whether  such /irtwia/ac/e  case  i* 
rebutted,  and  tlien»by  a  "mistake"  of  fact  or  of  law  is  shown  in  pre- 
viously having  roganhMl  it  as  authentic  or  properly  allowed.    (French 
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7  Wall,  IH^ ;  ClioriH-nniii^  rs.  i:.  S.,  IM  l.'.  S.  30l>.  It  seems  that  a  power  by  an  nfti«r 
other  than  an  acrountin*;  ollirer  to  aUoio  gives  a  prima  facie  right  of  action  in  the 
eonrt,  bnt  a  power  by  aeccmnting  oflieers  to  decide  oiiclaimH,  and  "certify  a  balance** 
due,  gives  no  sneh  right.  MeKniglifs  Case,  U  C.  Cls.,  301) ;  Clyde  ts.  U.  S.,  13  Wall.. 
X);  Gillis'  Case,  05  l'.  S.,  407. 

These  two  powers— to  allow  and  to  eeHifv  balances — it  would sccro,  have  diff<»reii* 
jmrposes,  and  hence  the  rules  above  stated. 
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|U.  Frazier,  7  J.  J.  Marsb.,  Ky.,  425,  432;  rinkliatu  vs.  Gear,  3  N.  H., 
<84;  Finn  t».  Couimoiiwealtli,  5  Rand.  Vn.,  701;  PliillipH  vs.  Berick,  16 
Jobos.,  137;  1  Soutii.,  X.  J.,  77;  Ducoigu  rs.  Schreppel,  1  Yentes,  Pa., 
847;  3  Nott  &  McCori],  Soutb  Car.,  320;  1  MisBouri,  341;  Allen  vs. 
Gray,  11  Conn.,  95;  Parker  vs.  Sinedley,  2  Root,  Conn.,  286;  Taylor  vs. 
Pettiboue,  10  Jobns..  N.  Y.,  66;  Benjamin  vs.  Sinclair,  1  Bailey,  S.  Car., 
174;  Bodley  is.  Honl,  2  A.  K.  Marsb.,  244;  3  C.  B.,  229;  2  Opin.,  650.) 

Accounting  officers  are  compelled  by  express  law  to  examine  tbe  evi- 
dence (Rev.  Stat.,  236,  277,  269,  1»1,  1841;  act  June  14,  1878;  20  Stat., 
130,  sec.  4),  and  "to  consider  tbe  justice  and  validity  of  all  clainn^";  and 
it  is  supposed  courts  may  "impeach"  an  allowance  of  the  Commissioner 
for  any  "mistake"  of  fact  either  in  tbe  evidence  on  which  he  acted  or 

his  conclusions.  Tbe  "mistake"  is  shown  when,  upon  the  whole  evi- 
dence, the  original  prima  facie  is  "rebutted."  If  the  allowance  of  the 
Commissioner  should  now  bo  accepted  as  prima  facie  evidence  of  a 
claim,  the  priniffl/ttcie  right  di.sappeare  when  all  tbe  evidence  is  pxani - 
ined. 

But  if  the  allowance  of  the  Coramiasiouer  should  uow  and  here  bo  re- 
garded as  prima /ac(«  evidence  that  the  claimant  is  entitled  to  a  refund 
for  the  stamps  be  used,  it  is  showu  by  the  evidence  that  tbe  claimant 
■prepared  a  "mixed  lupior"  medicated,  or,  aa  he  represented,  "prepared 
from  aromatic  aud  bitter  ingredients,"  which  he  "held  out"  and  "recom- 
mended to  tbe  public"  as  a  "remedy  for  disease."  And  upon  these/acts 
(heMalakof  Bitters,  put  up  and  sold  in  "  bottles,"  were,  lieyondallques- 
iMon,  subject  to  stamp  tax  by  tbe  clear  terms  and  manifest  purpose  of 
tbe  statute.  While  a  maker  of  mixed  liquors  having  no  medicinal  quai- 
ls other  than  such  as  pertain  to  such  liquors  renders  them  liable  to 
stamp  tux  by  bohling  them  out  to  the  public  as  a  remedy  for  diseases, 
this  fact  does  not  authorize  their  sale  by  retail  dealers  without  tbe  pay- 
ment of  the  tax  required  by  law,  or  relieve  the  maker  from  liability  to 
tax  required  by  law  as  to  spirits.* 

The  claim  is  rejected. 

Teeasdby  Depaetment, 

First  Comptroller's  Office,  ^farch  15,  1882. 
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t'oi  Mill  ii|>nn  every  packet,  box,  liottle,  jint,  phial,  or  other  incloitiire  containing 
ly  pills,  powdDra,  tiDotiires,  troches,  lozengeo,  linipg,  conliala,  hitters,  aiiodynea, 
tDDtco,  plostern,  lininienlM,  Halves,  ointniontH,  pUBtes,  ilropx,  wiiten,  esseaaes,  Bpirits, 
»il^  or  other  ine<licina1  preparations  or  conippsitiona  whatsoever,  made  nn<l  suld  or 
kwsHived  for  ennRumption  anil  sale  by  any  person  or  persons  ivhatever,  wherein  the 
Jftnon  making  or  preparing  tbo  same  baa  or  cluiuis  to  bavo  any  priviito  Tormnla  or 
occnlt  secri-t  nr  art  for  Ihp  making  or  preparing  the  same,  or  ban  or  ctnims  to  have 
tBj  enclnsive  right  or  title  to  the  making  nr  preparing  the  same,  or  which  aro  pre- 
1,  nlt«reO,  vended,  or  t-'xpoeeil  for  Rale  nndt'r  any  lutters  patent,  or  held  ont  or 
hMsomiiienilnl  to  the  public  by  tbe  innlcRrR.  vpnilpi's,  or  proprietors  thereof  an  proprie- 
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1,  U  in  tu  lio  pnisiiuieil  thnt  tliu  iicl  ol'iiu  Amoriuail  ttmsu]  iit  ii  fni'eign  [iiirt  in  graiil- 
iDg  relief  to  a  person  claimtug  tii  be  hd  American  seami-'n  is  l«igul. 

-a.  The  (.'ODBular  retjnlaliou,  seutiou  260  (Regiiiatioiia,  1^1,  p.  84),  is  uutliurii«d  If 
BtatDte  and  has  the!  foruL'  of  law. 

3.  This  regulation  coustitatiM  a  consul  affordin);  relief  to  a  party,  the  jikdge  to  decide 

vrhelfaer  the  applicant  therefor  is  (1)  an  American  seaman,  and  (2)  entitled  to 
relief. 

4.  He  is  not  required  to  report  tlie  erideuce  on  nhiuh  he  decides  \a  sucb  oaae. 

5.  Wben  a  consul  decides  that  a  partj  applying  foe  relief  is  an  Amerioan  seaniau  f  d- 

tilled  thereto,  and  has  disbursed  mcmoj  fur  the  reliof  uf  the  Be»mi>n.  hi*  ntport 
of  the  facta  is  prima  facie  evidence  of  hia  right  to  have  rredit  tkerpfnr  ju  ikK 
settlements  of  hin  Accounts,  and  if  not  impeached  for  fraud  cir  f^mss  neglcM  al 
duty  is  conclusive, 

Witb  the  account  of  S.  P,  Bayley,  United  States  uousiil  at  Palermo, 
Sicily,  for  relief  of  destitute  American  seamen  for  the  quarter  ending 
September  30,  1S31,  made  out  iu  the  usual  form  prescribed  by  the  Gos- 
sularBegulationsof  1881,  are  a  "statement  of  cases  of  relief  (Form  No. 
94,  p.  554,  U.  8.  Consular  Regulations  of  1880),  an  "  account  current" 
(Form  Xo.lOO,  26.  p.558),  a  "  return  of  seauieu  who  bavecome  upon  the 
cousulatA  otherwise  than  in  the  employment  of  vessels,  or  by  regular 
<lischarge  therefrom  "  (Form  No.  126,  p.  573),  and  one  "  voucher  for  board- 
ing and  lodging"  (Form  No.  1)5,  p.  56.1}.  This  voucher  is  for  boanl  and 
lodging  $29.50,  and  washing,  tS-SO,  for  I.  Hooker,  who  is  reportwl  in  tlie 
returns  above  referred  to  as  "a  tleatitnte  American  seaman"  from  Ilie 
ship  Scotia,  of  Bath,  Me.,  Oliver,  master.  Thepaiiers  set  forth  that  Ihe 
seaman  came  upon  the  consulate  at  Palermo  February  2, 1381,  ami  left 
on  the  2flth  of  August,  1881,  having  been  sent  to  Naples  for  shipment  to 
the  United  States.  The  consul  notes  on  the  statement  that  this  seaman 
*'came  ui>on  the  consulate  overland  from  Trapani,"  a  seaport  town  of 

tary  modicinss,  or  ae  romciUes  (ir  specifics  for  any  disease,  diseasca,  or  affeutious  wliut- 
«vcr  affecting  the  human  <ir  animal  body.         .  •  .  .  . 

Section  a-J6  of  the  Revised  Statutes  is  as  fulluws : 

The  Commissioner  of  Internal  Kereuue  may,  from  time  to  time,  inakt;  regiilslimw, 
upon  proper  evidence  of  the  facts,  for  the  nllowanco  of  such  of  tho  stauips  issuisd 
under  the  prOTiaiona  of  thia  chapter,  or  auy  internal  revenae  act,  as  may  Have  hcen 
spoili'd,  destroyed,  or  roudexed  useless  or  nntit  for  the  purpose  iuleuded.  ur  fur  wliieli 
the  otTuer  may  Lave  nu  use,  or  which  through  mistake  may  have  been  Jiuproperlj  nr 
no  necessarily  used,  or  where  tlie  rates  or  duties  repreaeutod  thereby  Ubvc  boon  paid 
in  error  or  remitted,  and  auch  alluwaiice  sliall  be  uimle  either  hy  giving  otiior  stAvpt 
in  lieu  uf  the  atainpa  ho  allowed  for,  or  1>y  repaying  the  amount  or  vaitte  after  dcdnct- 
iog  therefrom,  in  cuae  of  repayment,  the  mim  of  five  per  ceuCum  to  the  owner  thereof; 
but  no  allowance  shall  I>e  made  iu  auy  case  until  the  stamps  so  spoiled  or  reudettal 
naeloss  shall  have  heeu  returned  to  the  Uomniissioner  of  Internal  Hevenue,  nr  aalil 
tMtiafactory  proof  has  been  made  showing  tbe  reason  why  said  alamjis  canitat  bc.H'  t^ 
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Sicily,  and  tbat  the  date  and  cause  of  his  Uiaviug  the  vessel  on  which 
be  was  last  employe^l  was  uiikuowu. 

The  papers,  with  the  account  au  adjusted  by  the  Fifth  Auditor,  are 
submittetl  to  the  Firtt  (Jomptmlter  to  decide  whether  the  voucher  re- 
ferred to  should  be  allowed,  or  rejected /or  xcanf  of  evitJence  tkatHooker 
teas  an  American  teaman,  or  because  the  reason  for  his  leavingtbe  vcs- 
vel  on  which  he  was  last  employed  is  not  known. 


Decision  bv  Wllliam  laweknce,  First  Comptroller! 

The  Revised  Statutes  provide  that; 

Sec.  iTill.  It  shall  be  the  duty  of  the  cousuls,  vice-consuls,  comraer- 
dal  agents,  and  vice-conimercial  agents,  from  time  to  time,  to  provide 
for  the  seamen  of  the  United  States  who  may  be  fouud  destitute  within 
their  districts,  respeotivelyj  sufficient  subsistence  and  passages  to  some 
])ort  in  the  United  States,  lu  the  most  reasonable  manner,  at  the  ex- 
pense of  the  Uuited  States,  subject  tti  such  instructions  as  the  Secretary 
of  State  shall  j/ire.  The  seameu  shall,  if  able,  be  bouud  to  do  duty  on 
iMiard  the  vessels  in  which  they  may  be  transported,  according  to  their 
several  abilities. 

The  Consular  Kegulations  (paragraph  2Gtt,  p.  81),  prepared  under  the 
direction  and  authority  of  the  Secretary  of  State,  and  prescribed  by  the 
President,  contain  this  provision : 

Before  jtmntinp  relief,  a  consular  officer  should  satisfy  himself  that 
the  applicaid  is  an  American  iieaiiian,  as  alremly  defined  [in  paragraphs 
199, 200,  204-6;  Matthews  r».  OtBey,  3  Sumner,  125],  and  that  he  is  en- 
titled to  relief  ander  the  statutes,  usages,  and  decisions  hereinbefore 
referreil  to,  and  that  be  is  destitute. 

Many  of  the  seamen  relieved  by  consular  odicers  are  uot  dischargect 
from  American  vessels  at  the  consulate,  but  are  such  as  come  upon  the 
consnlate  "casually"  from  other  ports  or  places,  having  deserted  from 
their  vessels,  or  having  been  left  behind,  or  becu  driven  ashore  by  cruel 
treatuieut,  or  having  been  shipwrecked,  and  from  other  causes.  (See 
Consular  Regulations,  paragraph  232.*) 

It  is  to  be  presumed  tliat  the  consul  in  relieviug  Mr.  Hooker  as  an 
American  seaman  did  so  in  good  faith,  believing  him  to  be  such,  and 
entitled  to  relief,  because  of  the  maxim,  omnia priEitamuntiir  rilietsokn- 
niter  essf  aeta  donee  prubetnr  in  contrarium.  There  is  nothing  in  the 
papers  t"  rebut  this  presumption.  The  relief  was,  doubtless,  entirely 
proper. 

The  consular  "  regulation  "  under  which  the  consul  acted  is  clearly 
anthorized  by  the  statute ;  it  has,  therefore,  the  tbrce  of  law.  It  re- 
qnires  the  consul  "  to  satisfy  himself"  of  two  things,  (1)  "  tbat  the  ap- 
plicant [for  relief]  is  an  American  seaman  "as defined  by  the  regulatious, 
and  (2)  ■■  that  he  is  entitled  to  relief."    The  regulation  having  thus 

'This  paniKrapb  was  taken  from  a  ciriiiiTar  prepareil  at  the  request  luiidi:  Judi-  'JO, 
USt,  fegr  Hon,  R.  W.  Tftyler,  Fimt  Comptroller,  and  ttddreeeed  to  consola. 
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constituted  llie  consul  the  .judge  tf*  decide  the  two  matters  6tut«d,  and 
Laving  directed  him  to  disburse  mimey  on  hi.s  owd  decision  of  such 
matters,  without  any  delay,  without  tima  or  opiwrtunity  to  snhinit  the 
propriety  of  the  disbursement  to  any  accounting  or  other  olfiuer,  it  wouM 
operate  as  a  great  banlsbip  if,  after  the  consul  bad  es|)cnded  ttie  money, 
lie  should  be  denied  credit  for  it  iu  bis  aecounts,  or  be  required  to  re- 
fund it,  when  he  lias  aetedin  good  faith,  and,  as  must  be  presumed,  with  a 
reasonable  cxereisc  of  good  judgment.  Iu  cases  of  this  character  the 
consul  is  required  to  act  promptly;  and  he  is  olten  without  the  luea:^ 
of  obtaining  the  clearest  or  fullest  evidence.  He  is  nut  required  liy 
law  or  regnlations  to  preserve  or  report  the  evidenee  ou  which  he  aoU 
(Matthews  vh.  Offley,  3  Sumner,  123).  By  the  language  of  the  statute 
and  the  regulation,  and  the  manifest  purpose  of  Congress  fairly  dcdnci- 
ble  therefrom,  it  must  be  held  that  the  consul  is  made  the  jndge  to  de- 
cide the  matters  on  which  he  is  required  to  act,  and  when  he  doej*  so  in 
good  faith,  and  disburses  moqey  thereon,  he  is  eutitled  to  credit  in  bis 
accounts  for  the  money  so  disbursed,  flis  report  is  prima  /acitvu- 
denee  of  a  right  to  credit.  It  is  not  necessarily  conclusive.  It  is  com- 
petent t«  show  that  it  is  fraudulent.  tJudoubtedly,  if  it  appear  from 
the  reports  he  is  required  to  make,  or  from  other  evidence,  that  he  iliil 
not  act  iu  goml  faith,  his  right  to  credit  in  his  a^Hxiunt  would  be  de- 
nied, but  otherwise  it  must  be  allowed.  (Rev.  Stat.,  236,  250,  277,  ISt,  j 
269,191;  3  Op.,  1, 15,  IS;  lOOp.,48;  14  Op.,  419;  1  Lawrence, Comp- 
troller's DecieioDB,  Appendix,  ch.  XII,}  I 

There  are  well-settled  principles  supported  by  abundant  authority, 
the  analogy  of  which  shows  that  when  the  statute  expi-easly  requires 
an  ot&cer  to  decide  a  question  of  fact,  and  act  upon  the  decision  m 
made,  and  in  express  terms  or  by  necessary  inference  shows  that  the 
finding  was  intendetl  to  l>e  conclusive  for  all  purposes  couneetM  there- 
with, the  validity  of  the  decision  cannot,  as  a  general  rnle,  be  made  to 
dei»end  on  the  degree  of  wisdom  with  which  it  was  made,  nor  upon  the 
aufflciency  of  the  evidence  upon  which  it  was  founded.  United  Staffs 
va.  Speed,  8  Wall.,  S3,  citing  Philadelphia  and  Ti-euton  K.  R.  Co.  n. 
Stimpson,  14  Pet.,  448;  Martin  m  Mott,  13  Wheat,  19;  Royal  British 
Bank  vx.  Tnrqnand,  C  Ellis  &  Blackburn,  327;  Maclae  rs.  Sutherland, 
'25  Eng.  Law  &  Eq.,  114;  Boss  vn.  Beed,  1  Wheat.,  482.    Ami  see  Eii- 

i  goncy  Case,  ante,  p.  92;  Wilkes  vs.  Diusmore,  7  How.,  89;  Cobb's  Case, 

[  7  Oonrt  Claims,  470 ;  Thompson's  Case,  9  Id.,  ISS ;  1  Lawrence,  Comp- 

troller's Decisions,  Appx.,  ch.  XII,  p.  543;  Bender's  Case.  Id.,  317,  34fi; 

j  Seward's  Case,  2  Lawrence,  Comptroller's  Decisions,  59,  G9;  Eveletli's 

Case,  Id.,  20;  Fletcher  v».  Peck,  C  Cranch,  133  ;  3  Op.,  1, 15, 18;  5  Op., 
387;  Comegys  «#.  Vasse,  1  Pet.,  193  ;  Dorsheimer  rs.  United  ^)tates,  7 

1  "Wall.,  173 ;  Yorktowu  Centennial  Case,  post,  p.  141.     There  may  be  soch 

gross  negligence  as  to  raise  a  presumption  of  fraud.    On  this  subject 
there  is  a  rnle  of  the  civil  law:  -Afagna  negligeiitia  mlpa  est,  magna  culpa 

!  egt  dolus.    Wharton'8Nogligence,sec.  0,2.3,  325;  L.,  1  Dig.  (47.4);  SbH^ 
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m  &  Kedfield,  Negligence,  2,  3,  37 ;  3  Op.,  1,  15,  IS;  U  Oi..,  419 ;  13 
).,  148;  1  Op.,  598,  624,  679;  2  Op.,  625,  650.  But  there  is  no  sus- 
iion  of  fraud  here,  Wben  the  cousul  famishes  the  evidence  wliich 
B  law  requires,  tliis  should  be  a  "satisfactory  voucher,"  (9  Oj>.,  430.) 
The  consul  is  entitled  to  credit  for  the  voucher. 
TkEASUKY  DErARTMENT, 

First  ComplroUer's  Offu:r,  Ajml  4,  1882. 


the  mattelt  of  exi'enditcres  i'uutlie  centennial  .\nn1veksauv 
jf  surrender  of  lord  cornwallis.— yorktown  centeknial 
;ase. 


Tbe  act  ur  CoiifcrsM  at  Juuc  T,  1S60  ('21  Stut.,  ll>3),  pruvidua  fur  tlie  orectiou  of  » 
iiionain<*iit  utYcirktown  ''adorned  with  cmliloraa  uf  the  allianoe  liotneen  tbo 
United  States  and  His  Moat  Cbriatian  Majesty,  and  inacribod  with  a  succinct 
niUTktive  of  the  aurrender  of  Eart  Cornwallig  to  Hia  Eicellenoy  Qeorge  Wosh- 
iu|[ton,C'nmiuander-ia-Chiefof  the  combintMl  forces  of  America  und  France,"  dec. 

This  art  appropriates  (100,000  for  that  purpose,  "  to  be  expended  under  tbe  di- 
rection of  thii  Secretary  of  War";  it  provides  for  a  toinmittoe  to  select  the  site 
for  tbe  niouument,  "  and  to  make  all  necessary  arrangements  for  sack  a  cele- 
bration, by  the  American  people,  of  tho  centennial  annlversnry  of  the  battle 
Af  Yorktown  on  the  I9tb  day  of  October,  18S1,  aa  shall  befit  the  historical  ei^- 
niflcance  of  that  eveat  and  the;preseiit  gre»tneM  of  the  nation." 

The  joint  resolution  approved  Felirtiary  18,  1881,  authoriiiiiig  aud  requesting 
tbe  President  to  "  extend  to  the  giivcrnment  and  people  of  Franco  and  tbe 
family  of  Gouoral  La  Fayette  an  invitation  to  Join  the  govei'UmeDt  and  people 
of  the  United  States  in  the  ohserraocc  of  the  centennial  anniversary  of  tbe 
suneDder  of  Lord  Cornwullls  at  Yorktown,  Virgiuiji,"  appropriated  for  the 
carrying  out  of  that  pnrpose  the  sum  of  $20,000,  "  to  ho  expended  under  the 
direction  of  the  Secretary  of  Slate." 

Vootbero  approved  by  tbo  Secretiiry  of  Stulo  for  expeuses  of  "  Goriuuu  guests," 
tavlted  by  hini  nnder  authority  of  tbe  resolution  of  February  18,  ltJ81,  which 
provides  for  the  invitation,  reception,  and  entertainment  of  "  the  government 
and  people  of  France  and  the  family  of  Ooneral  La  Fayette,"  are  aathorized 
by  the  genurnl  languuge  of  that  resolution,  and  thprofore  approved  by  tbe 
Comptroller. 

The  joint  n'sulatiun  of  February  18,  It^l,  wiw  only  necessary  for  three  jvurposeti : 
first,  to  request  the  President  to  invite  tbo  Frouch  guests;  second,  to  appropri- 
ate |W,00(i  to  pay  expenses;  aoil,  third,  to  designate  the  Secretatiy  of  State  to 
expend  that  sum.  The  latter  was  required  to  expend  it  "  for  the  purpose  of 
carrying  out  the  provisionii  of  tbis  resolution."  This  resolution  had  the  same 
purpose  a«  to  a  general  celebration  as  that  of  the  act  of  June  7,  1880,  with  the 
added  one  of  specially  inviting  tbe  French  guests ;  so  that  in  carrying  out  tbe 
purpose  of  the  resolution,  the  .Secretary  carried  out,  not  only  it, hut  tbo  prior 
act  also.  ili:[ 

Tbe  purpose  expresJied  by  Congress,  the  character  of  the  occasion,  and  the  usages 
applicable  thereto,  all  considered  together,  at  lonxt  authorized,  if  they  did  not 
require,  iuvitationa,  not  only  of  American  people,  but  of  foreigners  as  well. 
Tbo  Secretary  of  State  was  invenled  with  a  general  power  to  iuvitfl  guests  o 
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any  DT  all  DaLtonalltiaB.  Thiawaaan  incident  of  tbe  duty  iiupotHMt  on  bin  of 
eiyouding  t.hi«  up]>n)yriatii)ii  "  fur  the  parpose  i)f  oan7>'iDg  nut  tbe"  nhJiKtoof 
lilt-  laws  oil  llie  HuUject. 

!.  Tba  apeoiol  powet  of  tbe  Preaident  to  iiivite  the  French  ^iiints  did  not  wccfit  w 
to  thnt  limit  tbe  general  authority  othemise  ^ven  to  invito  gaegte.  Thida^ 
to  invite  jjiieats  in  tbo  diacretiou  of  those  charged  with  usecuting  tUi"  law*  *M 
incideuUl  uud  implied;  but  that  n'hioh  ieiiui>litHl  is  aa  lirmly  and  altirmallTel; 
eTijnlned  ur  authorized  as  that  whiob  is  required  in  exprmw  terioB.  TheKe&Mtl 
duty  thiw  ainmiBtively  existing  can  only  be  itbrid);t<d  eithei  by  »  iirotiliua 
which,  in  negative  teriiii,  docs  bo,  cjr  by  a  proviBloii  tht-  iiDlruiutivp  lenut  at 
which  imply  an  abridgment. 

8.  There  ia  a  pmviaion  for  inviting  tbu  French  gneHts,  in  nOlrmalive  tenna,  wbidi 
by  implication,  and  fu*  to  them,  abridges  tbe  geoeral  power  of  invitMiiiD  Ij 
making  It  the  ilnty  of  the  President  to  invite  them.  Tbia  is  a  caiistmctlMi 
noceiisary  to  carr3-ont,the  objectsof  the  tans.  Without  thin  couitniclion  tben 
wonld  be  no  authority  M  invite  American  piiiiple,  and  by  a.  woll-l(uo»n  rnl« 
that  construction  is  to  Iw  adopted  which  will  give  eO'ect  to  tbe  stalril««. 

y.  If  an  appropriation  sboald  be  applied  to  ubjeul«  not  anthnrized,  vouchers  tliM«- 
tbr  could  not  be  allowed ;  but  the  aoconutiug  offirarB  will  not,  as  a  general  ral«, 
revise  the  action  of  an  offlcor  expressly  invested  by  statnte  with  a  olew  dbwrt- 
Ciouary  authority  to  determine  the  objects  for  which  mouey  aliMll  be  espended. 
10.  The  joint  reaulution  of  Fcbrnary  18,  1881,  gave  the  Secretary  of  State  a  dl*av  | 
tionai'y  authority  in  selectiug  the  objectii  on  which  he  would  expend  the  tpgn- 
priation  therein  mailc  His  diacretiou  canqot  lawfully  be  and  will  notbetft'  | 
tiirfei'Cd  with.  Tbe  objects  to  which  he  applied  the  appropriation  were  clcadj 
within  bis  discretion,  and  he  wan  the  appropriate  judge  thereof.  Effect  will  be 
given  to  his  approval  of  tUi'  expenditure. 

The  act  of  Congress  of  June  7, 1880  (21  Stat.,  163),  provides  for  the 
erection  of  a  inoDument  at  Yorktowii  "  adorned  with  emblema  of  the 
alliniice  between  the  United  States  and  His  Most  CbrUtiau  Mi^e^ty, 
and  inscribed  witb  a  succinct  narrative  of  the  surrender  of  Earl  Oorn- 
walliB  to  His  Excellency  George  Washington,  Uouunander-in  Chief  rf 
the  combined  forces  of  America  and  France,"  &c.  It  appropriaW* 
$100,000  for  that  purpose,  "to  be  expended  under  tbe  direction  of  tint 
Secretary  of  War";  it  provides  for  a  committee  to  select  the  sitefiw 
tbe  monument,  "  and  to  make  all  necessary  arrangements  for  such  a  cel- 
ebration, by  the  Americau  people,  of  the  ccuteunial  anniversary  of  the 
battle  of  Yoiktown,  on  tlie  19th  day  of  October,  1881,  as  shall  befit  the 
historial  significance  of  that  event  and  the  present  greatness  of  the 
nation." 

And  see  joint  resolution  of  March  3,  1881  {^1  Stat.,  52'2). 

Tbe  "joint  resolution  authoiiziug  and  requesting  tbe  President  to 
extend  to  the  government  and  people  of  France  and  the  family  of  (Jeo- 
eral  La  Fayette  an  invitation  to  join  the  government  and  people  of  (h* 
United  States  in  the  observance  of  tbe  centennial  anniversary  of  the 
Burrender  of  Lord  Cornwallis  at  Yorktown,  Virginia,"  approved  Feb- 
ruary 18, 18S1,  provides : 

"  That  the  I'resident  be,  and  is  hereby,  authorized  and  requested  "• 
extend  to  the  government  and  people  of  France  and  the  family  of  O*"^ 
oral  La  Fayette  a  cordial  invitation  to  unite  with  the  govemmentMO 
people  of  the  United  States,  on  the  nineteentli  day  of  OtAobt^r.  t-igbt- 
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een  liuDdred  and  eighty -one,  iu  a  fit  and  ai>proi)riate  observance  of  the 
ceiit«Qn!al  anniversary  of  the  surrender  of  Lord  Cornwallis  at  York- 
lown.  And  for  tlie  pnri>oae  of  carrying  oiit  the  provisions  of  this  reso- 
lodoa  the  sum  of  twenty  tboiisand  dollars  is  liereby  appropriated  out 
of  any  money  in  tiie  Treasury  not  otherwise  appropriated  the  same  or 
so  much  thereof  as  may  be  uocessary  to  be  expended  under  the  di- 
rection of  the  Secretary  of  9tat«." 

The  proper  disbursing  clerk  reported  his  cxpeiiditnres  under  tbeae 
nets  and  rejtoliitions  to  the  Fifth  Auditor.  As  to  vertaiu  vouchers  for 
expenses  of  "German  guests,"  a  fjnestion  arises  growing  out  of  the 
laagadge  of  the  resolution  of  February  18, 1881,  which  provides  for 
"the  government  and  people  of  Frant^  and  the  family  of  General  La 
Fayette."  Tiie  prices  paid  for  sundry  artieles  and  the  objects  of  ex- 
penditure nre  approved  by  the  Secretary  of  State.  The  ]»apers  are 
submitted  to  the  First  Comptroller  for  his  dedsion. 


Dkcisios  nv  William  Lawbekcb,  Firni  Comptroller:  • 

The  two  questions  which  arise  for  consideration  are,  whether  the 
acts  and  joint  resolutions  of  Congress  relating  to  the  celebration  of  the 
•eutennial  annivursHry  of  the  battle  of  Yorktowu  authorize  ex|)endi- 
turee  for  German  guests;  and  who  shall  determine  the  objects  of  ex- 
iwiiditure,  and  the  iiricjs  to  be  paid  therefor.  It  has  been  suggested 
lUat  the  acts  and  resolutions  referred  to  did  not  authorize  the  invita- 
'iou  of  German  guests. 

I.  The  auts  and  resolutions,  however,  did  authoiize  the  invitation  of 
German  guests  and  the  payment  of  their  expenses.  The  act  of  June  7, 
1^1  (21  Stat.,  163),  provides  for  a  coumiiltee  "to  make  all  necessary 
■^Tangeuients  for  such  a  celebration  by  the  American  people,  of  the 
•centennial  anniversary  of  the  battle  of  Yorktowu  •  "  "  as  shall 
'wSt  the  historical  significance  of  that  event  and  the  present  greatness 
<*f  the  nation."  If  to  this  had  been  added  an  appropriation  for  expenses, 
^"d  the  committee  had  been  authorized  to  expend  it  in  their  discretion 
**>  Conducting  the  celebration,  it  cannot  well  be  doubted  but  they  might 
httve  invited  the  rulers  of  all  the  nations  to  participate  in  the  grand 
*vent,  and  might  have  paid  their  es]iense3.  True,  the  statute  says,  "a 
**lebr»tJon  by  the  American  people,"  but  it  also  says,  "such  a  celebra- 
tion by  the  American  i>eople  •  »  •  as  shall  bcflt  the  historical  sig- 
'^'flcatice  of  that  event  and  the  present  greatness  of  the  nation."  The 
^ord  celebrate,  from  its  original  derivation,  implies  an  invitation  to 
SQCsts  to  participate — zi;:-ctu,  deflnetl  di4xretpr(Edicare,  to  call,  t«  declare, 
***  proclaim,  to  make  known  or  renowned,  to  spread  the  praise,  fame,  or 
''^ItatatJon,  to  treat  as  worthy  of  honor  with  public  ceremony,  with  sol- 
"•nn  rites.     (1  Kichardson's  Dictionary,  283.) 

Celebration — an  assembling  together  in  great  numbers,  a  numerous 
•Wemblage,  concourse,  as,  komtniim  catus  et  cclebrationes.  Cic,  t)fl'.,  I, 
*,12. 
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Sacred  and  profane  history'  are  full  of  such  celebrations.  (Esther,  cL 
ix,  V.  20,  22;  Matt.  ch.  xxii,  v.  4,  9;  xxv,  v.  10;  St.  John,  ch.  ii,  v.  1, 
2 ;  Rev.,  ch.  xix,  v.  9.) 

The  American  usage,  both  social  and  public,  sanctions  ifit  does  not 
require  invited  guests  at  a  celebration.  Marriage  is  celebrated  vrilk 
the  presence  of  invited  guests,  a  practice  venerable  with  age.  (Nup- 
tias,  Liv.  36, 11 ;  solemnia  nuptiarum,  Tac.  A.  11, 26  fin. ;  officium  nop- 
tiaruin,  Suet.  Claud.,  ^6.)  A  married  couple  celebrate  their  silver  and 
golden  weddings  in  the  same  way.  The  Fourth  of  July  is  "celebrated 
with  bonfires,  festivals,  and  rejoicings."  Our  holidays  are  celebrated 
with  invited  guests.  ^'Decoration  Day"  and  Emancipation  Proclama- 
tion are  thus  celebrated.  The  Centennial  Intenmtional  Exhibition  was 
celebrated  with  many  foreign  invited  guests.  (Act  June  1,  1872, 17 
Stat,  203;  act  June  5,  1874,  18  Stat.,  53;  act  June  16, 1874,  18  Stat, 
76;  act  March  3,  1875,  18  Stat,  375;  act  February  10,  1876, 19  Stat 
3 ;  uct  April  17,  1876,  19  Stat,  34 ;  act  May  1,  1876,  19  Stat.,  45 ;  act 
May  13,  1876,  19  Stat,  213;  act  July  20,  1876, 19  Stat.,  214;  act  March 
3,  1877,  19  Stat,  370.) 

The  enlightened  sentiment  of  the  American  people,  if  not  that  of  tlie 
civilized  world,  would  have  been  shocked  if  all  the  world  had  been  ex- 
cluded, except  our  own  citizens,  from  this  Yorktown  celebration  of 
world-wide  historic  interest  and  significance  and  in  which  the  people  of 
all  nations  were  interested.  This  would  be  selfish  in  the  extreme,  and 
would  by  no  means  "befit  tlie  historical  significance^  of  that  event 

The  committee  were  not  indeed  authorized,  as  in  the  case  supposed, 
but  a  broader  authority  was  given  to  the  Secretary  of  Stat^  by  the 
joint  resolution  of  February  18, 1881 .  I5y  it  the  President  was  requested 
to  "extend  to  the  government  an<l  peoi>le  of  France  and  the  family  of 
General  La  Fayette  a  cordial  invitation  to  unite  with  the  government 
and  people  of  the  United  States,  on  th<»,  19th  day  of  October,  1881,  iua 
fit  and  ai)pr()priatc  observance  of  the  centennial  anniversary  of  the  sur- 
render of  Lord  Cornwallis  at  Yorktown."  This  is  to  be  read  in  connec- 
tion with  the  former  action  of  Congress  on  the  subject  to  show  the 
Xniri)ose  of  Congress.  Tliis  puri)ose  is  shown  in  two  distinct  declara. 
tions:  one,  that  there  should  be  ''such  a  celebration,  by  the  American 
people  •  •  •  as  shall  befit  the  historical  significance"  of  the  event 
named;  the  other,  that  there  sliould  be  "a  fit  and  appropriate  observ- 
ance of  the  •  •  »  anniversary"  named.  As  a  mark  of  special  favor 
and  for  si)ecial  histinic  reasons  Congress  requested  the  President  to  in- 
vite "the  government  and  people  of  France  and  the  family  of  General 
La  Fayette"  to  participate.  This  was  the  only  distinct  specific  provis- 
ion on  the  subject  of  invitations.  It  was  to  be  " a  celebration  by  the 
American  people,"  but  no  specific  distinct  i)rovision  was  made  for  invit- 
ing any  American  citizen  to  participate,  it  cannot  be  supposed  that 
the  American  people  en  masse^  or  such  as  might  choose  to  assemble, 
were  to  take  charge  of  the  ceremonies,  or  that  there  was  to  be  no  super- 
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vision.    The  (lelebratioij  was  iletermined  on  by  tlie  act  of  June  7,  1880. 

Tbe  joint  i-esotutJon  of  February  IS,  18S1,  wa«  only  necessary  for  three 
purposes:  first,  to  request  the  Presicieut  to  invite  the  French  guests; 
AGcoNii,  to  npiiroprtate  $i.'0,0(H)  to  pay  espeuses;  and,  third,  to  des- 
jguute  the  Secretary  of  State  to  espend  it.  The  resolution  required 
bim  toexiienti  it  "for  the  purpose  of  carrying  on t  the  provisions  of  this 
resolutiou.*'  This  resolution  had  the  same  purpose  as  txi  a  general  cele- 
bration as  that  of  the  ai;t  of  June  7,  1880,  with  the  added  one  of  npeo- 
ially  inviting  the  French  guests,  so  that  in  carrying  out  the  puri>08e  of 
the  resolntion,  the  Secretary  carried  out,  not  only  it,  lint  the  prior  act 
also.  But  if  he  carried  ont  the  pnriwse.'t  of  the  resolntion  alone,  it  had 
two  purposes  covering  the  whole  aulyect,  one  of  which  it  declares  to  be 

a  fit  and  appropriute  observance  of  the  •  •  •  anniversary"  cele- 
bration, and  a  special  mark  of  favor  by  a  particular  mode  of  inviting 
the  French  guests.  When  a  particular  mode  of  making  this  one  in- 
vitation was  thus  provided,  no  other  mode  conid  be  adopted  as  to  that. 
It  became,  on  well-settled  principles,  the  only  mode. 

But,  sts  already  shown,  the  purpose  expressed  by  Connress,  the  char- 
acter of  the  occasion,  and  the  usages  applicable  thereto,  all  considered 
together,  at  least  authorised,  if  they  did  not  require,  invitations,  not 
only  of  American  peojile,  but  of  foreigitera  as  well.  The  Secretary  of 
State  was  invested  with  a  general  power  to  invito  guests  of  any  or  all 
nationalities.  This  was  an  incident  of  the  duty  imposeil  on  him  of  ex- 
pending the  appropriation  "for  the  purposoof  carrying  out  the"  objects 
ot  the  laws  on  the  subject. 

The  special  power  of  the  Presideut  to  invite  the  French  guests  did 
Botexceptas  to  that  limit  the  general  authority  otherwise  given  to  invite 
eaests.  The  duty  to  invite  other  guesis  in  the  discretion  of  those  charged 
»ith  executing  the  laws  has  been  shown.  The  duty  was  incidental  and 
itn|>Ued;  but  that  which  is  implied  is  as  firmly  and  Rftinniitively  en- 
joined or  authorized  as  that  which  is  required  in  expiess  termit-  The 
Seneral  duty  thus  affirmatively  existing  can  only  be  abridj^ed  either  by 
*  provision  which,  in  negative  terms,  does  so,  or  by  a  provision  the  af- 
flunalive  terms  of  which  imply  an  abridgment.  Authorities  upon  this 
•Uliject  have  lieeu  elsewhere  cited.  (Territorial  Court  Case,  pout,  p.  14S; 
Huidekoper's  Case,  2  Lawrence,  ComprroUei-'s  Decisions,  3(12;  Dislrict 
l*fti»d  Office  Case,  H.,  p.  41.5.) 

There  is  a  provision  for  inviting  the  French  gue-sts,  in  afflrmative 
t*rm8,  which  by  implication,  and  as  to  them,  abridges  the  general 
^o»er  of  invitation  by  nmkirig  it  the  duty  of  the  President  to  invite 
^hem.  This  is  a  oonsti-nction  necessary  to  carry  ont  the  objects  of  iIjh 
^vrs.    Without  this  construction  there  would  be  no  anthority  to  invite 

'^nivrican  people,  and  by  a  well-known  rule  that  construction  is  to  he 

•dopteil  which  will  give  effect  to  the  statutes- 
It  must  lie  concluded,  then,  that  the  German  gnests  were  duly  iu- 
flteil  bv  anthority  of  law. 
H.  Ex.  319 10 
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II.  The  remaining  question  is,  avIio  shall  deteriuiQC  (1)  the  objects  of 
expenditure  and  {2)  the  prices  to  be  paid  therefor !  The  act  of  Febro* 
ary  18,  1881,  appropriates  $20,000  "for  the  purpose  of  carrying  oat' 
its  purposes,  being  those  proper  for  "  a  tit  and  appropriate  observance 
of  the  •  •  •  anniversary."  This  money,  as  the  statute  says,  ii 
*4o  he  expended  under  the  direction  of  the  Secretary  of  State.''  He 
is  charged  with  the  duty  of  expending  the  money  by  such  agencies  u 
he  may  in  his  discretion  appoint,  subject  to  the  laws  applicable  thereta 
The  accounting  ofti(;ers  are  charged  wiih  the  duty  of  settling  the  ae- 
counts  of  the  disbursements.     (Rev.  Stat.,  236,  250,  277,  269,  191.) 

1.  When  a  statute  exj)ressly  gives  to  an  officer  a  clear  discrctionaiy 
authority  to  select  the  objects  upon  which  an  appropriation  shall  be 
expended,  his  decision  thereon  is,  as  a  general  rule,  conclusive.  The 
authorities  which  show  this  effect  have  been  elsewhere  cited.  (Seaman- 
Relief  Ca^e,  ante,  p.  l.)8.) 

Oflicial  discretion  is  not  generally  subject  to  review.  Thia  is  illne- 
trated  in  cases  of  injunctions  in  courts.  (High  on  Injunctions,  6, 73, 
196,  403,  763,  797:  Gaines  v.  Thomi)son,  7  Wall.,  347;  Litchfield  r.The 
Itegister,  9  Wall.,  575.) 

The  rule  at  law  is  illustrated  in  cases  on  error  in  judicial  courtHi 
(Ex  parto  Bradstreet,  8  Pet.,  588;  Thomas  r.  Harvie,  10  Wheat,  146; 
Johnston  r.  Jones,  1  Black,  209,  227 ;  Wylie  v.  Coxe,  14  How.,  1 ;  P. 
&  T.  K.  R.  Co.  r.  Stimpson,  14  Pet.,  448,  463;  Breedlove  r.  Nicolet,! 
Pet.,  413 ;  Boyle  r.  Zacharie,  G  Pet.,  048:  Poultney  r.  City  of  La  Fayette, 
12  Pet.,  472;  Sims  r.  Hundley,  0  IIow.,  1 ;  Day  r.  Woodworth,  13  How., 
363;  Wright  v.  Hollingsworth,  1  Pet.,  165;  Bradstreet  r.  BradstreetJ 
Pet^,  634.) 

Judicial  discretion  conferred  by  law  will  not  be  reviewed  "unlew* 
'Clear  al)use  of  that  discretion  or  some  manifest  injustice  Is  shown.' 
(Smith  v.  Billet,  15  Cal.,  23.) 

The  rule  in  ecpiity  seems  to  be  that  an  appellate  court  will  not  inter- 
fere with  the  discretion  of  an  inferior  court,  unless  manifest  injustice 
l\RS  been  done.  (Dole  v.  Northroi),  19  Wis.,  249;  Ensley  t?.  Tucker,  10 
Ark.,  527;  Billen  r.  State,  5  Humph.,  567;  Hipp  r.  Bissell,  3  Texas,  IS; 
Van  Xess  r.  Bush,  14  Abb.  Pr.,  331 ;  Cullum  v.  Cundiff,  20  Mo.,  522; 
Cook  (\  Spears,  2  Cal.,  409;  Travis  r.  Buyer,  24  Barb.,  614;  Connors 
Pugh,  18  How.,  394;  Fairchild  r.  Dean,  15  Wis.,  206;  Bailey  r.  Taaft, 
29  Cal.,  422:  Broaders  r.  Nelson,  16  Cal.,  79 ;  Wheeler  r.  Smith,  13  lowi, 
564  ;  Hus  r.  War  Eagle,  14  Td.,  363;  Hook  r.  Brooks,  24  Ga.,  175;  GtH- 
ham  r.  Luckett,  6  B.  Mon.,  Ky.,  146;  State  v.  Bird,  22  Mo.,  470;  Trice 
r.  Hannibal,  &c.,  R.  P.  Co.,  35  Mo.,  416 ;  Ferguson  v.  Hannibal.  &c.,Bi 
K.  Co.,  /(/.,  452;  Florey  r.  Uhrig,  Id..  517;  Watson  v.  Walker,  33  S.  Hi 
131;  People  V.  Northern  K.  R.  (^o.,  53  Barb.,  N.  Y.,  98;  Forrest  p.  Foi 
rest,  25  N.  Y.,  501 ;  (J  Duer.  102;  State  r.  Bogue,  9  Ired.  N.  C.  L.,  360 
Merriam  r.  Barton,  14  Vt.,  501.) 

Where  a  justice  in  New  York  in  a  cause  before  him  suspended  tlH 
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trial  after  it  bad  been  commeiicetl  for  twenty  bimra,  in  order  to  allow 
one  of  the  parties  to  produce  further  proof,  held:  an  abuse  of  diacre- 
tion,  and  siifflciont  for  reversing  the  judgment.  (Green  v.  Angel,  13 
Johns.,  N.  y..  4«9 ;  Fry  v.  Bennett,  9  Abb.  Pr.,  45 ;  Sanders  i-.  John- 
SOD,  0  Blackf.,  5(t;  Byrd  r.  Johnson,  38  Ga.,  113;  Johnson  %\  Holt,  3 
<T8.,  117 ;  Rich  p.  Hathaway,  18  Ills.,  548 ;  King  r.  Pearce,  40  Mo.,  ^22; 
Burton  r.  Power.  4  Texas,  38«.) 

When  discretionary  power  is  grossly,  palpably  abused,  it  may  be  re- 
viewed by  appellate  courts  on  error  or  otherwise.  (Greenleaf  v.  Roe, 
17  Ills.,  474 ;  Rich  v.  Hathaway,  18  Ills.,  548 ;  Diebold  f .  PowcU,  32 
Ohio  St.,  175;  Montgomery  v.  Swindler,  32  Ohio  St.,  226;  Beau  r. 
Green,  33  Ohio  St.,  450;  3  Op.,  1,  15;  United  States  v.  Jones,  8  Pet., 
376, 382 ;  United  States  r.  Mac<laniel,  7  Pet.,  1 ;  United  States  v.  Fille- 
brown,  7  Pet.,  28 ;  United  States  b.  Uandolph,  9  Pet..  12 ;  BjTd  p.  John- 
son, 38  Ga..  113.) 

As  to  accounting  officers,  see  Opinions  Attorneys-General:  Butler, 
Augast  8,  1836  (3  Op.,  148);  Wirt,  March  20,  1823  (1  Op.,  528);  Oc- 
tober 20,1823(1  Op.,  6241;  November  25,  1824  (1  Op.,  ti99) ;  Butler, 
March  26,1824(2  Op.,  625);  May  :(,  1834  (2  Op.,  650);  October  10, 
1835  (3  Op.,  1,  15.  18) ;  Legan5,  August  4, 1.S42  (4  Op.,  80) ;  Williams, 
July  23,  1874  (14  Op.,  419). 

The  accounting  otHcers,  ailoptingihe  analogy  of  these  principles,  as 
a  general  rule,  will  not  revise  the  action  of  an  oflicer  expressly  invested 
by  statute  with  a  clear  discretionary  authority  to  determine  the  objecta 
for  which  money  shall  be  expended.  The  discretion  given  by  a  general 
or  special  statute  to  an  officer  in  the  e.xpenditure  of  money  is  always 
enbject  to  the  restraints  imposed  by  general  statutes,  and  general  prin- 
ciples of  public  policy;  and  of  these  accounting  officers  must  judge. 
(3  Op.,  17,  18;  4  Op.,  249.) 

Thus  an  officer  authorized  to  select  agents  to  carry  out  the  objects 
of  an  appropriation,  or  other  statute,  and  pay  them  compensation  in 
his  discretion,  cannot,  by  selecting  as  such  agent  an  officer  haviug  a 
salary  fixed  by  law,  pay  him  "additional  compensation  in  any  form  for 
any  service,"  because  this  is  prohibited  by  section  1765  of  the  Revised 
Statntes.  This  is  a  governmeut  of  law.  (Floyd  Acceptances,  7  Wall., 
666;  United  States  v.  Nicholl,  1  Paine,  C.  C.  R.,  651.)  A  payment  iu 
violation  of  this  section  would  be  subject  to  review  and  disallowance 
by  the  accounting  officers.  (Eveleth's  Citse,  2  Lawrence,  Comptroller's 
Decisions,  20.  Converse  v.  United  States,  21  How., 464,  syl.  7;  United 
States  r.  Smith,  1  Bond,  C.r.  R.,  68,  syl.  3;  Watk ins  r.  United  States, 
9  Wall.,  7fM;  Rev.  Stat.,  236,  277,  269, 191, 184, 187 ;  3  Op.,  18;  act  June 
14, 1878, 20  Stat..  130 ;  1  Lawrence,  Comptroller's  Decisions,  Appendix 
ch.  xii.) 

On  the  evidence  presented  this  is  not  a  case  for  the  application  of 
ftoy  principle  as  to  the  abuse  of  a  discretionary  power,  uor  is  there  any 
error  of  law  or  feet  to  correct. 
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If  an  appropriation  should  be  applied  to  objects  not  autborized, 
vouchers  therefor  could  not  be  allowed.    (3  Op.,  17, 18.) 

The  authority  to  make  expenditures  under  discretionary  {lOwer  is 
very  different  from  that  exercised  in  the  approval  or  allowance  of  ex- 
penditures made  by  other  ofiQcers,  or  of  claims  or  accounts  in  favor  of 
parties  against  the  United  States.  These  are  generally  subject  ton- 
examination  by  accounting  officers.  (1  Lawrence,  Comptroller's  Decii- 
ions,  Appendix,  ch.  xii;  (rordon  v.  United  States,  7  Wall.,  188.)  The 
expenditures  now  in  question  are  unlike  those  under  appropriations  te 
contingent  expenses.  There  is  nothing  in  this  case  for  the  applicatioi 
of  any  of  the  principles  last  above  stated.  The  joint  resolution  of  Feb- 
ruary 18, 1881,  by  its  language,  its  purpose,  and  the  extraordinary'  cha^ 
acter  of  the  exi)enditures  to  be  made,  gave  to  the  Secretary  of  State  i 
discretionary  authority  in  selecting  the  objects  on  which  he  would  expend 
the  appropriation  therein  made.  His  discretion  cannot  lawfully  be,  and 
will  not  be,  interfered  with.  The  objects  to  which  he  applied  theappio- 
priation  were  clearly  within  his  discretion,  and  he  was  the  appropriate 
judge  thereof.    Effect  will  be  given  to  his  approval  of  the  expeuditnn. 

2.  The  same  principles  wiiich  apply  to  the  objects  of  exi>enuitareiDV 
sometimes  apply  to  prices  ])aid  when  the  statute  clearly  and  uneqaivo- 
cally  shows  such  intention.  An  officer  having  clear,  explicit,  absolate 
discretionary  authority  to  make  purchases  or  pay  expenses,  may  regu- 
late the  price  to  be  paid  either  by  contract  in  advance  or  by  payingi 
quanUivi  valebant  or  a  quantxnn  meruit.  In  such  case  his  judgment  will 
not  be  disturbed,  but  will  be  accepted  as  correct,  unless  for  reasonfl 
similar  to  those  already  stated  as  to  the  objects  of  an  appi-opriation. 
The  prices  paid  in  cases  of  expenditure  now  in  question  do  not  call  for 
any  revision.  Judgment  has  been  properly  exercised  as  to  these,  and 
there  is  no  reason  ibr  calling  in  (juestion  its  prudence. 

Tlie  vouchers  are  all  api)roved,  the  account  of  disbursements  is  cor- 
rect, and  will  be  settled  accordingly. 

Treasury  Department, 

First  Comptroller's  Office,  April  5,  1882. 


IN  THE  MATTER  OF  THE  RIGHT  OF  THE  LECJISLATIVE  ASSEMBLY  OF 
THE  TERRITORY  OF  NEW  MEXICO  TO  PRESCRIBE  TERMS  FOR  THE 
SUPREME  COURT  THEREOF.— TERRITORIAL  COURT  CASE. 


1.  A  territorial  lo^islativc  anseuibly  is  iuvosted  with  goiiCTal  IcgiKlative  authority 
over  "all  rifjjhtfiil  HuhjVcts  of  legishilioii  not  iiiconsiHtciit  wiili  the  ConstitntiOD 
and  law  8  of  the  United  States  ;"  it  han,  therefore,  power  to  fix  the  times  whfDi 
and  the  placen  where,  the  siij)ren»e  court  of  the  Teriitorj'  hhall  be  lield,  nnlev 
soniu  act  of  CougresH  has  in  teriuB,  or  by  clear  iniplicatiou,  prohibited  Uieextf- 
cise  of  Huch  power. 


lUire  A»iemblif  Powers — Territorial  Court  Ca^e. 

St.  prav'ieiim  in  the  aet  orCongrBtisn'liicb  tlcclai«elhat"thi«RDpreme  court  [of  such 
IVrriUiry]  sbnltliolil  a  term  sDuiially  at  the  seat  of  goverumButnflbci  Territory," 
doe*  not  tak*  Ironi  the  lugislulive  nsaetiibly  ihe  iiower  to  require  other  lerms  of 
Mich  conn  to  l>e  belli  at  Hiich  tiiai-a  and  plHces  an  the  IcgUlutive  awtembly  luay 
liy  law  prescribe. 

Wbra  A  pltQnry  authority  ia  given  in  general  tetinH  by  Maliito,  other  provisions 
tit  the  «anie  act  are  not  to  be  doenicil  us  a  modftlcHtiun  of  xuch  authority  or  a» 
crrvsliiii;  un  f-xceptiao  tfaerfiliii  nnlew  aach  purpoMi  appear  by  the  necessary  im- 
port of  Ihc  proviHioiis  oi'  by  clear  iurvreuce, 

^ITfaifii  two  aOlriuutive  proTisioua  in  a,  statute  ni&y  reiisuuably  bti  cnostroed  as  uoo- 
aiatent  wjtb  vurh  otbor,  mid  so  that  both  may  stand  Icgetlier  and  have  full  ufleet, 
Ihe  «oe  should  aol  be  UeeniBii  a  moiUflcalion  of  the  otlier, 

OTvnted  in  the  Terriloriea  by  net  of  Congrem  are  ■'  t'niled  Stntea  cimrt»'' 
within  the  meanint!  of  the  acts  tuiiking  appropriations  for  niirh  rnnrtH.  though 
not  "ill  the  M'UHe  nftbe  Constitution." 

MftTcb  1 1,  1882,  Ilie  cLief  jastiee  of  the  snpreme  (.■ourt  of  tlif  Territory 
Sew  Mexico  aiidresseil  a  It^tter  to  the  Hon.  Benjamin  Harris  Brew- 
tr,  Attoniey-Geiieral  of  the  United  States,  stating  that  the  regular  an- 
»I  MsxionHof  said  eourt  have  been  held  commencing  in  January  each 
ar,  ami  that  the  legislntiire  of  the  Tenitory,  at  the  session  just  ended, 
n  act  providing  for  an  additional  (semi-annual)  session  of  the 
court  of  the  Territory.  lie  aslts  whether  in  case  the  judges 
mid  agree  to  meet  at  the  time  so  tixed  for  this  semi-annual  session 
i«xpenses  thereof  would  be  paid  by  the  Government. 
March  18,  1882,  the  Hon.  Attorney-General  a^idressed  a  letter  Ut  the 
fst  Comptroller,  referring  to  him  the  question  so  submitted  by  the 
ief  justice,  au<(  asking  to  be  informed  of  the  Comptroller's  view  of  the 
alter. 


nino:^  of  Wiluam  Lawrence,  Fimt  Comptroller: 

The  Revised  Statutes  contain  these  provisions: 

"Sbc.  1850.  All  laws  passed  by  the  legislative  assembly  and  gover- 

Tof  any  Territory  except  iu  llhej  any  Territories  of  Oolorado,  Dakota, 

sbo,  Montana,  and  Wyoming,  shall  be  submitted  to  Congress,  and,  if 

laappruved.  shall  be  null  aud  of  no  effect. 

"8kc.  1851.  The  legislative  jmwer  of  every  Territory  shall  esteud  to 
iD  rightful  subjects  of  legislation  not  iuconststent  with  the  Constitution 
nd  laws  of  the  United  States.  "  •  *  •  • " 

"Sec.  1804.  The  supreme  court  of  every  Territory  shall  consist  of  a 
biaf  justice  and  two  associiite  justices,  any  two  of  whom  shall  cousti- 
ute  ft  ((uonim,  and  the.v  shall  hold  their  otiices  for  four  years,  aud  nn- 
9  their  sncccssors  are  appointed  and  qualified.    They  shall  bold  a  term 

Dually  at  the  seat  of  government  of  the  Territory  for  which  they  are 

ipectively  api>oiuted. 

•'Sec.  1865.    Every  Territory  shall  be  divided  into  three  judicial 

IStrictR  ;  and  a  district  court  shall  be  held  iu  each  district  of  the  Ter- 
>ry  by  one  of  the  justices  of  the  supreme  court,  at  such  time  and 
«e  as  may  be  prescribed  by  law;  and  each  judge,  after  assigumeut, 
ill  reside  in  the  district  to  which  he  is  assigned."' 
'  Sec.  IflOt.  The  judicial  power  in  New  Mexico.  Utah,  Washington, 
Colorado,  Dakota,  Idaho,  Mootana,  and  Wyoming,  shall  l>e  vested 
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a  supreme  coiii-t,  district  courts,  probate  courts,  and  injustices  of  the 
peace.'' 

'*Sec.  1913.  The  lej^islative  assemblies  ofNew  Mexico,  Utah,  Washing- 
ton, Colorado,  Dakota,  Arizona,  and  Wyoming  Territories,  respectively, 
may  orfjanize,  alter,  or  modify,  the  several  judicial  districts  thereof,  in 
such  manner  as  each  leg:iative  assembly  deems  proper  and  convenient" 

*'Sec.  1915.  The  judpfes  of  the  supreme  court  in  each  of  the  Territo- 
ries of  New  Mexico  and  Arizona,  or  a  majority  of  them,  shall,  when  as- 
sembled at  their  resi)ective  seats  of  government,  fix  and  appoint  the 
several  times  and  places  of  holding  the  courts  in  their  respective  din- 
tricts,  and  limit  the  duration  of  the  terms  thereof;  but  such  courts  shall 
not  be  held  at  more  than  three  places  in  any  one  Territory ;  and  a  judge 
holding  court  may  adjourn  the  sanje,  without  day,  at  any  time  before 
the  expiration  of  a  term,  whenever  in  his  oj)inion  the  further  continu- 
ance thereof  is  not  necessary.'- 

'*  Sec.  1918.  The  legislative  assemblies  of  New  Mexico,  Washington, 
Colorado,  Dakota,  Arizona,  and  Wyoming  Territories  may  assign  the 
judges  appointed  for  such  Territories,  resi)ectively,  to  the  several  judi- 
cial districts  thereof,  in  such  manner  as  each  legislative  assembly  deema 
proper  and  convenient." 

"Sec.  1934.  The  supreme  court  of  the  Territory  of  Arizona  may  hold 
adjourned  terms  thereof  at  any  time  and  place  in  the  Territory  agreed 
upon  bv  a  majority  of  the  iudges  of  the  court  at  anv  regular  term  there- 
of.    •  '♦     ♦" 

The  act  of  Congress  of  June  3,  1874  (18  Stat«.,  25:3,  sec.  3),  '<in  rela- 
tion to  courts  and  judicial  otticers  in  the  Territory  of  Utah  "  provides: 

*'That  there  shall  be  held  in  each  year  two  terms  of  the  supreme 
court  of  said  Territory,  and  four  terms  of  each  district  court  at  such 
times  as  the  governor  of  tijc  Territory  may  by  i)roclamation  fix." 

In  Montana  two  terms  of  th(>  suj)reme  court  are  held  in  each  year,  in 
conformity  to  an  act  of  the  legislative  assembly  approved  (by  the  gov- 
ernor) December  30,  1871.  , 

Congress  has  given  to  the  h^gislative  assembly  of  New  Mexico  au- 
thority over  "  all  rightful  subjects  of  legislation  not  inconsistent  with 
the  Constitution  and  laws  of  the  United  States,"  subject  to  the  j)0wer 
of  Congn^ss  to  annul  any  act  which  may  be  j)assed.  The  matter  of  pre 
scribing  the  tinu^s  when,  and  the  i)laces  where  the  supreme  court  shall 
be  held,  and  of  fixing  the  number  of  terms  thereof  in  each  ye^r,  is  a  "right- 
ful subject  of  legislation.''  (4  Op.  Att.  (Jen.,  528;  Cooley,  Const.  Lira., 
[87],10G;  Clinton  r.  Englebrecht,  13  Wall.,  443.)  The  only  inquiry 
which  arises,  therefore,  is  whether  the  act  of  the  legislative  assembly 
reciuiring  a  session  each  year  in  addition  to  that  required  by  the  stat- 
ute (Rev.  Stats.  1804),  is  '*  inconsistent  with  the  Constitution  and  lawa 
of  the  United  States." 

The  Territorial  act  is  not  incjonsistent  with  the  Constitution  nor  with 
any  law  of  Congress,  unless  it  be  the  act  which  declares  that "  the  supreme 
court  •  »  ♦  shall  hold  a  term  annually  at  the  seat  of  government 
of  the  Territory."  If  by  this  Congress  intended  there  should  be  no  more 
than  one  term  of  the  court  in  each  year,  the  Territorial  act  is  inconsistent 
therewith  and  void.     If  the  purpose  of  Congress  was  only  to  impose  an 
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Ibsuhite  obligatiou  ou  the  supreroe  «oiirt  to  bold  at  luast  onu  term  iu  each 
•ar,  ati(i  tliiit  at  the  seat  of  governineiit,  leaving  to  the  legislative  aseem- 
;  a  diecretionarv  authurit.v  to  rerjuire  an  atlclitional  term  oi'  ternm  to  be 
>Weu  either  there  or  elKewhere.  thpu  the  Territorial  act  in  unestion  i» 
ilid.  Congress  having  in  geuenil  terms  given  to  the  legislative  a»seiu- 
ly  general  legislatiie  powers,  aay  exception  thereto  must  he  made  t» 
iipear  with  reiisouabie  certainty.  General  words  are  to  have  a  general 
iplication,  and  their  effect  cannot  be  taken  away  by  woixls  which  create^ 
\y  ttiere  inference  or  doubtful  coustmctiou,  au  exception.  (Broom,  Leg. 
,  (>47;  Potter's  Dwarris,  Stat,  219;  2  lust.,  395;  Rex  v.  Allen,  15- 
East.  340;  Rex  v.  Inhabitants  of  Cnuiberland,  6  T.  E.,  194;  3  B.  &  P., 
fi4.) 
It  is  generally  to  be  taken  that  the  legislature  only  meant  to  modify 
r  rejieal  the  iirovisinn  of  any  former  statute  in  those  cases  only  where 
Bcb  objects  are  expressly  declared.  It  is  always  to  be  presumed  that 
'hen  the  legislature  entertains  an  intention  it  will  express  it;  and  that, 
K),  ill  clear  and  explicit  terms.  (Potter's  Dwarris,  Stat.,  219.)  "Plenary 
Htwer  in  the  legislature  for  all  purjioses  is  the  rule.  A  prohibition  to 
ocercise  a  particular  power  is  an  exception.  In  intiuiring,  therefore, 
'hetlier  a  given  statute  is  constitutional  [authorized]  it  is  for  those  who 
[Destion  its  validity  to  show  that  it  is  forbidden."  (People  r,  Draper, 
i  New  York,  543.) 

The  statut*  (Rev.  Stats.,  IS.'il )  does  not  merely  give  the  legislative  as- 
mbly  power  over  "a  particular  subject  only."  If  it  did  so,  the  power, 
lODgh  given  iu  general  terms,  would  apply  only  to  matters  ^undent 
iutU,  and  be  "confined  to  that  subject.*^  (Broom,  Leg.  Max.,  047; 
3begary  r.  Mayor,  13  N.  Y.,  2^0.)  The  power  is  given  in  general  terms, 
Omprefacudtug,  by  the  import  of  the  terms  used,  all  subjects,  and  the 
DC  giving  the  power  is  to  be  coustrued  accordingly,  except  iu  so  far  us 
bere  may  clearly  apiwar  a  modification  or  exception  to  them.  It  is 
ot  permitted  "  by  conjecture  to  take  out  of  the  effect  of  geneml  words" 
ntbonty  "which  those  words  are  always  considered  as  com|irehend- 
Ig."  (Broom,  Leg.  Max.,  649;  Church  r.  Mundy,  15  Ves.,  390;  Doe  d. 
lowell  B.  Thomas,  1  Scott,  N.  R.,  371;  Moore  r.  Magrath,  1  Cowp.,  12; 
feep.  Touch.  Atherly— 79  «.) 

Another  material  consideratiou  to  bo  regardetl  is,  that  the  statute 
rliicb  gives  the  legislative  assembly  its  power,  and  that  which  retiuires 
lie  supreme  court  to  "hold  a  term  annually  at  theseatof  goverumeut", 
re  both  aHirmative  iu  their  terms.  It  is  a  general  rule  that  "au  afflrni- 
tive  statute  does  not  repeal  a  precetleut  affirmative  statute,  and  if  the 
absttiuce  of  both  may  stand  together  they  should  both  be  euforeed." 
Bedgwick,  Stat,  and  Const.  L.,  2d  ed.,  33;  Dwarris,  Stat.,  475;  Potter's 
hnuris,  74;  Foster's  Case,  11  Kep.,  63;  Wallace  v.  Holmes,  9  Blatch. 
.C.  65;  Unoas  National  Bank  c  Rith,  33  Wise.,  339;  Brown  r.  Bu- 
ftn,  24  Ind.,  194;  State  v.  McCuIlough,  3  Nev.,  2t)2;  Leake  r.  Blasdell, 
N*v.,  46;  Com.  r.  Caucannou,  3  Brewst.,  344;  People  c  lugham  Co  , 
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20  Micb.,  103.)  There  are  cases  for  the  application  of  the  maxim  er- 
pressio  unius  est  exclusio  alterius,  in  which  an  affirmative  statute  may,  by 
implication,  negative  that  which  has  been  given  in  another  affirmative 
statute.  (Sedgwick,  Stat,  and  Const  L.,30;  Foster's  Case,  11  Bep.,  64; 
District  Townsliip  v.  Dubuque,  7  Clarke,  Iowa,  262;  New  Haven  v. 
Whitney,  36  Conn.,  373;  Childs  v.  Smith,  55  Barb.,  45;  Smith  r.  Stev- 
ens, 10  Wall.,  321 ;  Perkins  v.  Thornburg,  10  Cal.,  189 ;  Walkins  v.  War- 
sell,  20  Ark.,  410;  Pembroke  v,  Epsom,  44  New  Hampshire,  113;  State 
V.  Taylor,  15  Ohio  St.,  132.)  But  such  result  can  only  arise  by  a  "  ne- 
cessary impliciition"  which  raises  so  strong  a  probability  of  intention 
that  a  contrary  intention  cannot  be  supposed.  (People  r.  Draper,  15 
New  York,  558;  1  Ves.  &  B.,  466.)  But  when,  as  in  this  case,  two  af- 
firmative provisions  are  found  in  the  same  st^itute  (act  September  9, 
1850,  sections  7  and  10,  9  Stats.,  449,  now  embraced  in  Rev.  Stat«., 
1851, 1864),— one  by  which  Congress  gives  to  the  Territorial  assembly  gen- 
eral legislative  powers  (sec.  7),  and  the  other  declaiing  that  the  Territo- 
rial supreme  court  "shall  hold  a  term  at  the  seat  of  government  of  the 
Territory  annually"  (sec.  10), — the  latter  provision  is,  upon  clear  author- 
ity, in  no  sense  a  limitation  or  modification  of  the  legislative  author- 
ity given  by  the  former,  excei)t  only  to  the  extent  that  no  Territorial 
statute  can  relieve  the  court  of  the  duty  to  hold  one  term  annually  at 
the  seat  of  government.  The  plain  efi'ect  of  the  words  employed  in  the 
statutes  is,  that  tliere  is  but  one  excei)ti(m  or  limitation  on  the  general 
power  of  the  legislativci  assembly  a.s  to  the  sessions  of  the  supreme 
court,  namely,  that  there  must  be,  as  required  by  Congress,  one  '^term 
annually  at  the  seat  of  government."  In  all  other  respects,  as  to  the 
times  when  and  places  when*  said  court  shall  hold  sessions,  the  power 
of  the  legislative  assembly  is  plenary  and  unlimited.  The  inix>osition 
of  a  single  limitation  on  a  general  power  leaves  the  Katter  operative  in 
all  respects  except  as  to  that  limitation. 

Upon  the  language  of  the  statutes  cited,  and  the  rules  of  construc- 
tion stated,  Congress  has,  in  effect,  said  that  **  the  legislative  iissembly 
may  by  virtue  of  its  general  legislative  power  fix  the  times  when  and 
the  places  where  sessions  of  the  supreme  court  may  be  held,  subject  to 
only  one  limitation  on  such  power,  namely,  that  the  duty  imposed  on 
the  court  by  Congress  to  hold  at  least  one  term  each  year  at  the  seat  of 
government  cannot  be  abrogated."  It  is  manifest  that  the  purpose  of 
Congress  was  to  s(»cure  absolut^^ly  at  least  (1)  one  term  of  the  supreme 
court  annually,  and  (2)  that  term  at  the  seat  of  government,  leaving 
the  requirement  for  other  terms  and  places  to  the  discretion  of  the  leg- 
islative assembly. 

The  act  of  March  .'^  1S<S1  (21  Stats.,  454)  makes  an  ap])ropriation  for 
'' expenses  of  the  United  States  courts.-'  This  includes  Territorial 
courts.  (5  Op.,  678 ;  6  Op.,  :^SS ;  7  Op.,  .30:3,  610  ;  1  Lawrence,  Compt 
Dec,  306  ;  Cox  r.  United  States,  14  C.  Cls.,  513.)  No  special  appropria- 
tions have  been  made  for  the  supreme  and  district  courts  in  the  Tern- 
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b>rieH  except  for  the  courta  in  Utab.  For  tb«  iHtter,  appropriations 
iiave  b«en  made  to  pay  expeiises  incurred  wliile  they  are  traiisiictiiig 
basiiit^ss  under  the  Territorial  lawa.  The  Territorial  courta  are  not 
eourt«  of  (be  United  States  "  in  tbe  sense  of  the  Constitution."  (Clin- 
ton V.  Englehiecht,  13  Wall.,  447.) 

The  orgHuie  acts  of  tlie  several  Territories,  except  Washington,  pro- 
Tide  that  the  first  six  days  of  every  term  of  the  respective  district 
conrts,  or  so  much  thereof  as  is  necessary,  shall  be  appropriated  to  the 
trial  of  causes  arising  under  the  Constitution  and  laws  uf  the  United 
States.  (Itev.  Stats.,  1910.)  In  the  year  1821  the  Comptroller  decided 
tliHt,  while  so  engaged,  the  expenses  should  be  paid  by  tbe  United  States. 
"Whether  any  particular  time  is  now  set  ajfart  for  such  business  is  not 
ItDown  hei-e ;  but  in  all  the  Territories  tbe  expensesof  whole  terms  are 
cliargcd  to  tbe  United  States,  on  tbe  ground  that  trials  of  government 
cases  occur  throughout  the  terms  intersper.sed  with  other  business. 
Section  187-1  of  tbe  Revised  Statutes  declares  that  tbe  expenses  of 
county  courts  held  by  United  States  judges  in  the  Territories  shall  in 
no  ease  be  chargeable  to  the  United  States.  And  section  1B71  declares 
tliat  only  one  clerk  of  a  district  court  in  a  judicial  district  shall  be  en- 
ititled  to  eom{iensation  from  tbe  United  States.  From  these  provisions 
it  may  be  inferred  that  Oongress  is  aware  uf  the  fact  that  expenses  of 
the  supreme  and  district  courts  are  paid  by  the  United  States  out  of 
the  general  appropriations  for  exiienses  of  conrts. 

Tbe  proper  expenses  of  tlie  term  of  court  provided  for  by  the  act  of 
the  Territorial  legislative  assembly  can  lawfully  he  paid  from  the  appro- 
priation applicable  thereto. 

TBEA8i;ay  Department, 

Firnl  C.implrolhr'/i  Officfi,  April  li.  1H&2. 


1.  AcooauUnf  i:1iiersiip«rviitoraol'Bli>i.'tiuiiB  mu.v  Iw  certified  nuder  tlieactnof  Febru- 
M7  38.  lt<;i  (le  StHte.,  iK,  sec.  14;  Rev,  Stats..  3031},  and  AnRiiBt  IS,  18Sti  (II 
StntM.,  49;  Rev.  SUts,.  Mil),  by  h  jud([e  of  tlie  proper  United  SCateH  oircnit  or 
diatrict  aoiirt. 

a.  The  Met  of  1H71.  by  referring  to  thnt  of  I45(!  for  the  nioile  of  certifyiuK  accoiintH,  in 
effect  iueor|)»rstos  tlie  latter  iiitu  the  formiir  for  the  piiriicisu  stilted. 

3.  When  a  »t»tiitu  refun  to  aud  a^luptH  another  nnd  prior  slAtiite  for  the  purpom  of 
preiKTitihig  the  manner  in  ^rhtch  a  particular  thing  nhall  lie  done,  a,  modlHoa- 
'  tJnn  uf  tile  fonnur  atatotu,  as  ntfecting  utlier  siihji'cts,  leavM  it  in  forru  an  to  Ibe 
purposes  fi>r  which  it  wiia  «■  ado|>ted. 

The  act  of  February  28, 1871  ( 10  Stat^.,  i3S,  sec.  14;  now  Revised  Stat- 
utes. 2031),  creating  the  offlre  of  chief  supervisor  of  elections  provided 
that  the  accounts  of  such  supervisors  shall  "be  made  out,  verified, 
examined,  and  certitied,  as  in  tbe  case  of  accounts  of  commissioners  [of 
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the  circuit  courts],  save  that  the  examiuatiou  or  certificate  required  may 
be  ma<Ie  by  either  the  circuit  or  district  jud^je/'  Accounts  of  couiinis- 
sioners  of  the  circuit  courts  were,  in  1871  (Rev.  Stats.,  84();  act  August 
10, 1856;  11  Stats.,  41)),  certified  by  either  acircuitor  district  judge,  and 
so  continued  when  the  Revised  Statutes  were  enacted,  June  22,  1874. 
But  subsequently  the  act  of  February  22, 1875  (18  Stats.,  333),  was  passed 
requiring  them  to  be  certified  *'  by  a  circuit  or  district  court,  and  in  the 
presence  of  the  district  attorney  or  his  sworn  assistant.'*  This  later 
act  does  not  mention  chief  suiicrvisors. 

The  question  is  submitted  to  the  First  Comptroller  to  decide  whether 
accounts  of  chief  supervisors  of  elections  are  to  be  certified  by  a  judge 
of  the  circuit  or  district  court,  or  by  a  circuit  or  district  court  in  the 
presence  of  the  district  attorney. 


Decision  by  Willtam  Lawrence,  First  Comptroller: 

Accounts  of  chief  supervisors  of  elections  may  be  certified  by  the 
judge  of  the  proper  circuit  or  district  court  of  the  United  States.  The 
statute  does  not  require  such  accounts  to  be  certified  by  the  court.  The 
act  of  February  28,  1871,  creating  the  office  of  chief  supervisor  of  elec- 
tions, required  the  accounts  of  these  officers  to  be  certified  in  the  same 
manner  that  the  accounts  of  circuit  court  commissioners  were  then  re- 
(piired,  by  tiie  act  of  August  16,  1850  (11  Stats.,  49;  now  Rev.  Stats,, 
846),  to  be  certified;  namely,  by  a  judge — not  by  a  court.  The  act  of 
1871  adopted  the  act  of  1856  in  respect  of  the  mode  of  certifying  such 
accounts.  In  Ludlow's  Heirs  r.  Johnson  (3  Ohio,  572),  it  is  said  that 
'*  when  in  one  statute  a  reference  is  made  to  an  existing  law  in  prescrib- 
ing the  rule  or  manner  in  which  a  particular  thing  shall  be  done  *  •  • 
the  eflfect  generally  is"  to  '* continue  in  force  the  statute  referred  to 
•  *  •  for  the  j)urj)oseof  <'arrying  into  execution  the  statute  in  which 
the  reference  is  made.  For  this  jiurpose  the  law  referred  to  is,  in  effect, 
incorporated  with  and  becomes  a  part  of  the  one  in  which  the  reference 
is  made,  and  so  long  as  that  statute  continues  will  remain  a  part  of  it, 
although  the  one  referred  to  should  be  repealed.  Such  repeal  would 
no  more  attect  the  referring  statute  than  a  repeal  of  this  latter  would 
the  one  to  which  reference  is  made."  The  same  principle  is  sanctioned 
in  Stall's  Lessee  r.  Macalester  (9  Ohio,  22;  see  also  Fort  r.  Burch,  6 
Barb.,  65;  Livingston  r.  Harris,  11  Wend.,  329;  Potter's  Dwarris,  218; 
Rex  r.  Justices,  2  T.  11.,  504;  Wheatley  i\  Thomas,  Raym.,  54;  Reg.  r. 
Recorder,  9  A.  &^  K.,  877). 

The  act  of  February  22, 1877,  did  not  expres^sly  repeal  the  act  of  1856. 
It  changed  the  mode  of  certifying  accounts  from  certification  by  a  judge 
to  certification  by  a  court;  and  so  to  that  extent  the  repeal  of  the  author- 
ity of  the  judge  was  by  clear  implication.  But  the  fact  tliat  the  act  of 
1876  specifically  named  accounts  of  clerks  of  courts,  marshals,  district 
attorneys,  and  commissioiiers  of  circuit  courts,  and  did  not  mention 
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those  of  chief  supervisors  of  eliictions,  carries  with  it  a  dear  implieation 
that  the  latter  were  not  iiitetKled  to  be  affected  by  the  change. 

CertiUcates  made  by  ajiidge  are  not  conclusive  on  accounting  ofiicers. 
Extraordinary  expenses  incurred  by  ministerial  officers  in  executing 
the  laws  of  the  United  States,  the  payment  of  which  is  not  specifically 
provided  for.  may  be  paid  when  allowed  by  the  President  under  the 
special  taxation  of  the  proper  district  or  circuit  court.  {Act  Febrnary 
18,1875;  IS  Stat.,  318.) 

Chief  supervisors  of  elections  will  be  advised  ncrordingly. 

TBBAsrRY  Department, 

First  Comptroller  a  Office,  April  9, 1882. 


IW  THE  MATTER  OF  THE  LEQALITV  OF  ALLOWINU  COMMIHSIONS  TO  A 
POSTMA.STEE  ON  DISBURSEMENTS  OF  MONEY  APPROPHIATEU  FOR  CON- 
STKUCTION  OF  COURT-HOUSE  AND  POST-OFFICE  BUILDING  AT  PLACE 
OF  LOCATION  OF  A  COLLECTOR  OK  CUSTOM.S.— HUIDEKOPER'S  CASE 
(SECOND). 


.  The  deeiBioD  in  Huiili'kop«r'H  Cnw  ('2  Lawrence,  Conipt.  Dec,  U&I)  recumBJiliTeil  kiiiI 
afllnii«fl. 

I.  Section  395  of  the  ReviHed  !jtutut<?s  anthurireii  tliu  Secretary  of  ttie  Treaaury,  Hiib- 
ject  to  tbe  rtistrielioiiH  of  seetinu  3657,  tu  denigDate  any  boiiiled  officer  hb  B)^nt 
to  disbune  luouey  appropriated  for  the  caiistructiou  of  public  buildings  "  iritliiu 
tbe  district  of  Huch  officer."  A  poflttDiistAr  ban  no  duMnt  within  the  tneniiitig  of 
■his  slatiile,  and  for  tliie  reaHon  cannot,  by  virtue  of  this  Hectioii,  be  jiptxiititi-d 
eucli  dJHlinrtiiiig  agent. 

'.  8M<tiana  3fl5T  and  3658  provide  that  th?  a)fleclor»  o/  oiutamii  in  the  eevernl  coitec- 
tion  districts  shall  act  aediabimiugDjjieats  for  tht<  payment  of  »1I  nioneys  appro- 
priatred  for  tbe  cnuBtruction  of  iiustom- houses,  court-boascH,  posl-ofHceB,  atid 
mariue  hoepitals ;  and  that  where  there  iu  do  collector  ttt  the  place  of  location  of 
ADj  encb  vrorb,  the  Secretary  of  the  Treasury  may  appoint  a  disbursing  Agent 
for  the  payment  of  such  moneys, 

,.  The  nnlimiled  choice  as  to  bondeil  otMcetif,  conferred  upon  the  Secretary  by  sec- 
tion '£A,  is  so  restrained  by  wctiou  3657  that  tbe  Se<^retai'y  has  no  authority  to 
ap[iolnt  uny  other  bonded  officer  than  the  collector  of  customs  to  act  as  disburg- 
jng  agent  of  the  moneys  appropriated  fur  the  conutruction  of  a  custom -hn use, 
court-house,  post-offlce,  or  inaritie-hnsprtAl  liuilding  at  the  place  of  location  of 
■uch  collector. 

I.  A  posMiiastuT  cannot,  under  the  proTisione  ofseclions-.^^,  3657,  and365ti  ofthe  R«- 
Tieed  Statnies,  uoustrnod  t^ogether,  lie  appointed  disbursing  agent  of  moneys 
appro])iiated  for  the  construction  of  a  United  States  court-house  and  poat-offlue 
bnildiug,  when  there  is  a  collector  of  uuHtoins  located  at  the  place  where  such 
building  is  to  be  erected. 

k  It  being  tbe  duty  of  the  collectors  u4-customs  to  ilialiurse  all  moneys  appropriateik 
for  the  constrnetion  of  speclhi'd  liaildings,  no  other  bonded  offlcera  can  be  rtea- 
igual.ed  to  ilisburse  such  moneys.  A  particular  provision  in  a  stutnte  apernt«« 
as  a  limitation  of  a  general  provision  conconiing  tbe  tiune  subject-matter. 

.  Wbtu  a  BtalDte  nHinires  a  thing  U>  be  done  in  a  particular  form  or  liy  a  purliculur 
IT  or  person,  the  rei|niroment  is  equivalent  to  a  prohiliitlon  agaiUHt  doing  it 
y  other  form  or  by  any  other  officer  or  person. 


156  First  Comptroller's  Office^  Treasury  Department. 

8.  When  tho  law  seemb  reasonably  clear  against  a  claim,  it  is  a  safe  general  mle  for 
,  accounting  officers  to  disallow  it.    Congress  can  always,  and  the  conrts  gener- 
ally, grant  relief  in  case  of  dissallowance  by  the  accounting  officers.     Bat  the  al- 
lowance of  an  unauthorized  claim  is  a  wrong  to  the  government  for  which  there 
may  be  no  remedy. 

August  10, 1880,  the  Secretary  of  tbe  Treasury  appointed  H.  S.  Hnide- 
koper,  who  is  postmaster  at  Philadelphia,  Pa.,  ''disbursing  agent  of 
such  funds  as  may  be  advanced"  to  him  "on  account  of  the  appropria- 
tion [made  by  act  of  June  16,  1880,  21  Stats.,  259]  for  construction  of 
the  United  States  court-house  and  post-office  building  at  Philadelphia, 
♦  •  ♦  at  a  compensation  of  one-fourth  of  one  per  centum  on  the 
amount  disbursed."  The  appointee  gave  bond  in  due  form  as  such  dis- 
bursing agent;  and  in  September,  October,  and  November,  1880,  he  re- 
ceived $124,000,  of  which,  to  December  31, 1880,  he  disbursed  $100,365.68. 
On  this  amount,  his  commissions  for  disbursement  were  allowed  by  the 
First  Auditor  in  his  report  of  March  23,  1881.  During  the  period  of 
the  a])pointment  and  service  aforesaid  there  was  a  collector  of  customs 
at  Philadelphia,  which  is  the  "  place  of  location  of  the  court-house  and 
post-office  building  referred  to. 

The  question  arose  in  the  settlement  of  Mr.  Huidekoper's  account, 
whether  he  was  entitled  to  the  commissions  or  any  part  thereof  allowed 
by  the  First  Auditor. 

July  5, 1881,  the  First  Comptroller  decided  that  Mr.  Huidekoper  was 
not  entitled  to  such  commissions,  and  that  they  could  therefore  not  be 
allowed.     (Huidekoper's  Case,  2  Lawrence,  Compt.  Dec,  351.) 

April  12,  1882,  Mr.  Huidekoper  addressed  a  letter  to  the  Secretary  of 
the  Treasury,  asking  that  "a  hearing  be  given"  him  '*in  this  matter." 
April  15,  1882,  this  letter  was  referred  by  the  Secreta.ry  to  the  First 
Comptroller. 

Mr.  H.  S.  Huidekoper  submitted  the  following: 

"As  regards  the  law  in  the  matter,  permit  me  to  call  your  attention 
to  three  acts  of  Congress: 

**  First.  That  of  12th  June,  1858,  in  which  it  is  declared  that  collect- 
ors of  customs  shall  act  as  disbursing  agents  ; 

"Second.  That  of  28th  July,  1866,  in  which  it  is  declared  that  where 
there  is  no  collector  any  j)erson  mav  be  appointed ;  and 

"Third.  That  of  3d  March,  1860,  in  which  it  is  declared  that  the  Sec- 
retary of  the  Treasury  may  designate  any  officer  of  the  United  States, 
under  bond,  to  be  disbursing  agent. 

"Under  the  last  act  referred  to  (which,  of  course,  invalidates  the 
other  two  in  so  far  as  they  are  in  conflict),  I  believe  that  postmasters 
have  been  apjwinted  disbursing  agents  in  all  the  large  cities  of  the 
United  States  for  numbers  of  years  past,  and  that  there  has  been  no 
question  heretofore  as  to  the  legality  of  their  ai)pointment  or  as  to  the 
propriety  of  their  serving  in  this  capacity. 

lie  also  submitted  an  opinion  of  the  Attorney  (leueral,  dated  October 
15,  1881.  This  opinion  refers  to  the  appointment,  March  3, 1873,  of  the 
postmaster  at  New  York  as  agent  to  disburse  fuiuls  appropriated  for 
the  construction  of  the  court-house  and  post-office  building  in  that  city, 
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and  lioUls  that  sectiou  3654  of  the  Revised  Statutes  limited  (H)mpeiiBa- 
tion  on  disbur&ementa  to  an  ainotiiit  not  exceediug  tliree-eigbtba  of  one  | 
percent.;  that  it  does  not  fix,  but  limits  the  compensation;  that  the  | 
act  of  Afiirch  3,  1ST5  (IS  Stats.,  415),  enlarges  the  itiseretion  to  author- 
ize ail  allowance  not  exceediug  thu  increased  per  eeutum  therein  speci- 
fied, and  that  the  allowance  made  of  oue-fourth  of  one  per  cent,  was  all  I 
that  could  be  claimed.     It  does  not  allude  to  sectiou  3C57  of  the  Be-  | 
vised  Statutes. 

Pursuant  to  Mr,  Huidekoi)er's  request,  bis  claim  for  commissions  will 
be  considered  anew. 

Opinion  by  William  Lawrence,  Fimt  domptroUer : 

Sections  255,  .tlj57,  and  305S  of  the  Kevised  Statutes,  takeu  respect- 
ively from  the  acts  of  March  3, 1869,  June  I'J,  1858,  and  July  28,  1866, 
are  as  follow : 

"Sec.  255.  The  Secretary  of  the  Treasury  may  designate  any  officer 
of  the  United  States,  who  has  given  bonds  for  the  faithful  performance 
of  his  duties,  to  be  disbursing  agent  for  the  payment  of  all  moneys  ap- 
propriated for  the  constrnction  of  public  buildings  authorized  by  law 
within  the  district  of  snch  officer."  (Act  March  3,  1809, 15  Stats.,  301, 
30€.) 

"Sec  3657.  The  collectors  of  customs  in  the  several  collection  dis- 
tricts are  required  to  act  as  disbursing  agentJ^  for  (he  payment  of  all 
moneys  that  are  or  may  hereafter  be  appropriated  for  the  construction 
of  custom-honses,  court-houses,  post-otbces,  and  marine  hospitals;  with 
such  compensation,  not  exceeding  one-quarter  of  one  per  centum,  as 
the  Secretary  of  the  Treasury  may  deem  equitable  and  just."  (Act 
Jnne  12,  1858,  11  Stats.,  327.) 

"Sec.  3058.  Where  there  is  no  collector  at  the  place  of  location  of 
any  imblic  work  specified  in  the  preceding  sectiou,  the  Secretary  of  the 
Treasury  may  appoint  a  <liBbnrHing  agent  for  the  payment  of  all  moneys 
appropriated  for  the  construction  of  any  snch  public  work,  with  such 
compensation  as  ho  may  deem  equitable  and  just."  (Act  July  ^8, 18GU, 
14  Stats.,  341.) 

In  the  previous  cousideratiou  of  Mr.  Huidekoper's  claim  for  commis- 
siona  as  disbursing  agent  of  the  money  appropriated  by  the  act  of  June 
16,  1S80,  for  the  construction  of  the  United  St^ites  court  bouse  and  post- 
office  building  at  Ptiiladelphia  (31  Stats.,  259),  it  was  pointed  out  that 
Mr.  Hnidekoper  was  not  entitled  to  compensation,  for  the  reason  that 
he  conld  not  lawfully  have  been  appointed  disbursing  agent  of  the 
mnneys  appropriated  for  the  construction  of  the  TJuited  States  court- 
bouse  and  post-office  at  Philadelphia. 

This  is  the  effect  of  the  legislation  on  the  subject  as  determined  by  its 
language. 

J.  A  postmaster,  having  no  district,  is  not  within  section  255  of  the 
Revised  Statutes  authorizing  the  Secretary  of  the  Treasury  to  appoint 
a  bonded  officer  as  disbursing  agent  for  buddings  "  within  the  dUitrict  of 
tuck  officer.""    If  this  section  could  authorize  the  appointmeut  of  a  col- 
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lector  of  internal  revenue  or  other  officer  having  a  "  district,''  it  clearly 
cannot  authorize  the  appointment  of  a  postmaster  for  whom  there  is  no 
district.  This  section  authorizes  the  Secretary  of  the  Treasury  to  des- 
ignate any  bonded  officer  to  disburse  money  appropriated  for  the  con- 
struction of  public  buildings  "  within  the  district  of  such  officer.''  There 
are  many  officers  to  whom  the  law  assigns  districts,  for  example,  col- 
lectors of  internal  revenue  (Uev.  Stats.,  3141,  3142,  3143);  marshals 
(Rev.  Stats.,  530,  776,  783);  district  attorneys  (Rev.  Stat«.,  767,  3639); 
registers  of  district  land  offices  (Rev.  Stats.,  2234,  2236,  2256,  3639);  re- 
ceivers of  public  moneys  for  such  land  districts  {Id.) ;  surveyors-gen- 
eral (Rev.  Stats.,  2207,  2215) ;  collectors,  assistant  collectors,  naval  offi- 
cers, surveyors,  appraisers,  assistant  appraisers  of  customs  (Rev.  Stats., 
2517, 2523, 2529, 2535, 2536, 2619, 2620) ;  inspectors  of  the  revenue  (liev. 
Stats.,  2605) ;  and  pension  agents  (Rev.  Stats.,  4778,  4779,  4780,  4764, 
4765).  Then,  there  are  officers  and  agents  who  have  no  districts,  for 
example,  postmasters  (Rev.  Stats.,  3829,  3834);  assistant  treasurers  of 
the  United  States  and  their  subordinates  (Rev.  Stats.,  3595,  3600, 3602, 
3603,  3612);  inspectors  of  customs  at  ports  (Rev.  Stats.,  2606,  2605); 
appraisers  of  merchandise  (Rev.  Stat*?.,  2608) ;  agents  of  the  Post-Of- 
fice  Department  (Rev.  Stats.,  4017) ;  and  internal-revenue  agents  (act 
March  1,  1879,  sec.  2,  20  Stats.,  320;  see  also  20  Stats.,  66, 140, 187, 190, 
297,  329,  356,  47y). 

Post-offices  are  established  at  localities.  The  statute  provides  that 
"  every  postmaster  shall  reside  within  the  delivery  of  the  offi<je  to  which 
he  is  appointed"  (Rev.  Stats.,  104).  This  provision  relates  to  the  place 
of  residence  of  the  postmaster.  This  '*  delivery  "has  been  called  "the 
neighborhood."  (United  States  v.  Pearce,  2  McLean,  C.  C,  14.)  But 
manifestly  this  is  not  a  "district"  within  the  meaning  of  the  statute 
being  considered.  The  "  neighborhood  "  to  be  accommodated  by  a  post- 
office  is  not  prescribed  by  law,  nor  is  it  in  any  souse  a  fixed,  or  certain, 
or  ascertainable  district  or  locality.  It  changes  with  the  location  of 
new  post-offices,  the  construction  and  condition  of  roads,  the  facilities 
for  travel,  the  seasons,  the  habits  of  diflferent  people,  temporary  trade 
or  attractions,  and  a  variety  of  other  causes,  physical,  moral,  and  im- 
moral. It  would  pass  from  the  sublime  to  the  ridiculous  to  call  such  a 
floating,  varying  locality  a  "district"  within  the  meaning  of  the  stat- 
ute ;  and  especially  when,  for  many  purposes,  the  law  has,  for  various  pub- 
lic purposes,  prescribed  well-known  districts,  which  meet  the  idea  of  the 
law  in  its  words  and  purpose.  When  a  statute  uses  a  term  or  expres- 
sion descriptive  of  an  object  or  locality  well  defined,  existing  by  law, 
and  understood  in  common  usage,  such  term  or  expression  cannot  be 
extended  to  objects  or  localities  of  a  totally  diflferent  character,  having, 
neither  in  law  nor  usage,  any  definite  or  fixed  designation.  (Wigram 
on  Wills,  proposition  second;  1  Greenl.  Ev.,  287  w.)  If  the  purpose  of 
Congress  had  been  to  authorize  the  appointment  of  a  postmaster,  the 
concluding  words  of  section  255,  "  within  the  district  of  such  officer," 
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would  have  been  omitted,    A  postmaster  caiiuot  l>e  brought  witbia  the  1 
wordtt  of  tlin  statute  without  a  plain  (Usregiird  of  this  meaning;  and  ] 
this  is  nut  allowable.     Plaiu   unambiguous  atatute.a  must  i-est  on  the  ] 
wonls  used,  "nothing  adding  thereto,  nothing  diminishing."    {Res  v. 
Burrell,  12  Ad.  &  EI.,  468;  L.  L.  &  O.  K.  K.  Co.  r.  United  States,  93  U. 
8.,  751.) 

II.  The  statute  requires  the  collector  of  customs  at  Philadelphia  to  I 
make  the  disbursements  in  qneslion.     This  results  from  the  language,  ] 
history,  and  purpose  of  the  statutes.     The  act  of  1858  (Rev.  Stats., 
3657)  made  it  the  duty  of  collectors  of  customs  to  disburse  "  all  moneys 
•     •     •     aj  I  pro  printed  for  the  construction  of  custom -bouses,  court- 
houses, postofiices,  and  marine  hospitals     ■     •     •     in  the  several  col-  I 
lection  districts.''     But  as  the  collection  districts  embraced  the  whole  | 
country,  and  as  it  was  found  inconvenient  for  collectors  to  disburse  j 
m<mey  at  places  distant  from  their  offices,  the  act  of  1860  (Rev.  3tata., 
3tJ58)  authorized  the  appoinliueut  of  disbursing  ngenit,  notaj^eerg,  for  i 
appropriations  for  public  buildings  at  places  distant  from  their  offices. 
There  is  u  clear  distinction  between  the  position  of  a  disbursing  ageut  I 
aud  that  of  a  disbursing  officer.     The  statute  distinguishes  between  I 
''disbursiugclerhs"  and  special  "disbursing  agents'-  "charged  with  the  < 
disbursement  of  public  moneys."    A  disbursing  clerk  is  an  officer.     Uia   . 
office  is  created  aud  his  salary  is  fixed  by  law.-  (Rev.  Stats.,  170,  301,   ' 
215,  235,  351,  393,  416,  440.)     Special  disbursing  ugants  are  authorized   | 
by  law;  but  tUey  are  not,  as  such  agents,  officers  of  the  goverumeut; 
and  their  salary  or  other  compensation,  is  fixed  in  the  discretion  of  i 
the  liead  of  the  department  by  wliocn  tbey  are  employed.     Section 
3611  of  the  Revised  Statutes  recognizes  the  necessity  of  employing  | 
8Dch  agents  and  authorizes  their  employment;  aud  hence,  when  a  ue- 
cessity  aiises  in  the  execution  of  a  statute  for  the  employment  of  adia- 
bursiug  agent,  the  power  to  appoint  one  exists.     (State  v.  Miller,  23  { 
Wis.,  6.T4 ;  15  Op.  Att.  Gen.,  322.)     The  statutes  have  established  many 
disbursing  offices.     (Rev.  Stats.,  oti-oS,  62,  170,  255,  406,  1153,  13S2, 
1560,1563,  1705,1951,  3144,  3022,  3625.  3046,3648,  3058,3677,4339;   ' 
McKnight's  Case,  13  C.  Cls.,  304 ;  McKee's  Case,  12  C.  Cls.,  553 ;  see 
also  1  Lawrence,  Compt.  Dec,  2d  ed.,  592,  Appx,,  Chap.  XV.) 

Many  reasons  might  exist  to  render  it  undesirable  or  inexpedient  to 
appoint  mere  agents  to  disburse  moneys,  as  authorized  by  section  3<758 
of  the  Re\ised  Statutes,  for  public  works  at  places  distant  from  the 
officer  of  collectors  of  customs.  It  was  to  such  places  that  the  ap- 
pointment of  disbursing  agents  was  limited ;  and  as  the  act  of  March 
3, 1860  (Rev.  Stats,,  255)  authorized  the  Secretary  of  the  Treasury  to 
designate  any  bonded  officer  to  be  a  disbursing  agent  for  the  payment 
of  moneys  appropiiated  for  the  construction  of  public  buildings  at 
such  placres,  it  is  a  reasonable  inference,  arising  from  the  order  aud 
purpose  of  the  statutes,  that  such  officers  shall  be  designated,  when 
practicable,  iu  preference  to  the  employment  of  new  agents. 
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III.  The  same  result  follows  logically  and  necessarily  from  the  rec- 
ognized rules  of  construing  statutes.  There  is  an  apparent  conflict 
between  sections  3G57  and  255  of  the  Revised  Statutes.  Section  3€57, 
when  read  in  connection  with  section  3658,  requires  collectors  of  cqs- 
toms,  at  the  ])lace  of  location  of  specified  buildings,  '^  to  act  as  disbarr- 
ing agents  for  the  payment  of  all  moneys  appropriated  for^  the  sj^ed- 
tied  buildings  at  the  localities  named.  Section  255  says  the  Secretary 
of  the  Treasury  may  designate  any  bonded  oflftcer  to  disburse  aU 
money  for  the  construction  of  public  buildings  within  the  district  of 
such  officer.  A  collector  of  internal  revenue  has  a  district,  and  if  the 
Secretary  should  appoint  him  to  disburse  money  for  a  building  beug 
erected  in  the  locality  of  the  office  of  a  collector  of  customs,  then  the 
latter  officer  would  not,  as  the  statute  (sec.  3657)  requires,  ^'  act  as 
agent  for  the  payment  of  all  moneys"  for  the  specified  building.  It  is 
to  be  noticed  (1)  that  sections  3657  and  255  are  both  affirmative  statatei» 
and  (2)  that  a  separate  particular  authority  as  to  a  special  class  of 
buildings  is  by  that  section  given  to,  or  duty  imposed  on  collectors  of 
customs ;  while  there  is  a  general  authority,  apparently  universal,  as  to 
buildings  generally,  in  section  255.  There  are  several  rules  of  con- 
struction applicable  to  such  cases,  each  of  which  may  be  stated  in 
somewhat  different  words  and  illustrated  by  many  cases. 

1.  The  general  words  of  a  statute  may  be  restrained  according  to  the 
subject-matter  to  which,  or  persons  to  whom,  they  relate.  (Broom^ 
Leg.  Max.,  Q^iS-j  Sedgwick,  Stat,  and  Const.  L.,  2d  ed.,  360;  Oovingtoi^ 
V.  McNickle,  18  B.  Mou.,  262.) 

2.  It  is  well  settled,  as  a  general  rule,  "that  an  affirmative  statut© 
does  not  repeal  a  precedent  affirmative  statute;  and  that,  if  the  sub- 
stance of  both  may  stand  together,  they  should  both  be  enforced.'^ 
(Sedgwick,  Stit.  and  Const.  L.,  32;  Dwarris,  Stat.,  475;  Potter's  Dwar- 
ris,  74;  Foster's  Case,  11  Rep.,  (»3;  Wallace  v.  Holmes,  9  Bhitch.  C.  C.^ 
65;  Uncas  National  Bank  r.  Kith,  33  Wis.,  339;  Brown  t?.  Bugan,  24 
Ind.,  194:  State  v.  McCullou<»li,  3  Nev.,  202;  Leake  v.  Blasdell,  6  Nev., 
40;  Com.  V.  Cancaunon,3  Brewst.,  344;  People  i;.  Ingham  Co.,  20  Mich., 
103). 

3.  Repeals  by  implication  are  not  fiivored. 

4.  Where  there  are  two  statutes  on  the  same  subject,  one  more  com- 
prehensive than  the  other,  one  should,  if  jmssible,  be  construed  as  hav- 
ing an  ettect  not  embraced  in  the  other,  so  that  each  may  have  effect 
and  a  separate  purpose.  (Sedgwick,  Stat,  and  Const.  L.,  211 ;  N.  L  & 
B.  Inst.  r.  Com.,  14  B.  Mon.,  266;  14  Op.,  577 ;  Dodge  v.  G  rid  ley,  W 
Ohio,  176;  1  Greenl.  Ev.,  301;  Doc  v,  Galloway,  5  B.  &  Ad.,  43,  51; 
District  Land  Office  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  415). 

5.  When  there  is  general  authority,  and  a  separate  particular  author- 
ity, the  latter  is  excei)ted  from,  and  is  not  controlled  by,  the  former; 
in  sucii  case  the  maxims,  generalia  HpecialibuH  non  derogant.  (Sedgwick, 
Stat,  and  Const.  L.,  98;  1  Greenl.  Ev.,  301;  Doe  d.  Smith  v,  Galloway, 
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5  B.  &  AO..  51 ;  Ubiirohill  p.  Crease,  5  Birig.,  180,  492;  Fosdick  v.  Per- 
lyoborg,  li  Obio  St.,  472).  ''A  tbing  given  in  particular  eball  not  bo 
takeo  away  by  general  words." 

(Dwftrrie,  Stat.,  3<I.  ed..  300,  513;  Standen  r.  University,  W,  Jaues, 
26 ;  McFttrlaiKl  r.  State  Bank,  4  Pike,  410 ;  Felt  u.  Folt,  I'J  Wise,  V 
MoviusB.Artbur.OoU.  S.,  144;  Artbnrw.  Lahey,9C  U.8.,113;  Pretty 
V.  Bolly,  2fi  Beav.,  60fi ;  Zacbary  v.  Cbanibers,  1  Oregon,  321 ;  Fowler's 
Case,  3  C!.  CIS.,  43;  Homer  v.  Tlio  Collector,  1  Wall.,  4!ifJ;  Keiclie  t 
Smythe,  13  WaU.,  J02;  Smytbe  v.  Fiske,  23  Wall.,  374;  Bisbop,  Com. 
Stat.  Crini..  sec.  126;  Drown  v.  Com.,  0  Harris,  Pa.,  43;  Haywood  v 
Mayor,  12  Oa.,  404;  Boiiley  v.  Ualboun,  2  W.  Va.,  416 ;  Bcridon  t.  Bar- 
Tin,  13  La.  Ann.,  45B ;  Mobile  &  Oliio  E.  R.  v.  State,  29  Ala.,  573;  Ellia 
».  Batt«,  a(i  Texas,  70;{i  Stiite  v.  MeDoiiald,  33  Mo.,  529 ;  State  v.  Bisbop, 
«  Mo.,  16;  State  r.  Macon,  41  Mo.,  453;  Lnke  r.  State.  5  Fla.,  194; 
v.  Kitty,  12  La.  Ann.,  805;  St.  Martina  r.  Kew  Orleans,  14  La. 
113;  Cate  v.  State,  8  Snee<l,  Tenn.,  120;  Magruder  r.  State,  40 
347;  State  v.  Alexander,  14  Kicb.  S.  C.  Law,  247;  Ottawa  v.  La 
1, 12  III.,  339;  McDonoHgli  c  Campbell,  42  III.,  490;  Haine  v.  Gog- 
wtt,  43  III.,  297;  Pearce  v.  Bauk,  33  Ala.,  693;  State  v.  Kilansky,  3 
Uiun.,  246.)     Hence  it  bas  been  tieUl,  under  sections  0331  and  5334 
of  ibe  Revised  Statutes,  that  an  act  of  rebellion  cannot  be  puuisbed 
u  treason,  although  within  the  definition  »r  treason.    (See  Robbina 
^  Stste,  8  Obio  St.,  131 ;  London,  &c.,  H.  It.  r.  Liuieboare,  3  Kay  & 
■!■,  123 ;  Tborjie  v.  Adams,  Law  R.,  6  C.  P,,  125  ;  Queen  v.  Cliaimpneys, 
SJolius.  &  U.,  31;  Fosdick  v.  Perrysburg,  14  Ohio  St.,  472.)     "A  par- 
ticular enactment  must  prevail  over  a  general  enactment  in  the  same 
statute:  the  general  enactment  must  be  taken  to  affect  only  the  other 
l«rts  of  the  statute  to  which  it  may  properly  apply."    (Pretty  r.  Solly, 
-*•  Uvav.,  006;  Zucbary  r.  Obambera,  1  Oregon.  321 ;  Sedgwick,  Stat. 
"■"I  Const.  L.,  2d  ed.,  360,  n).    "A  thing  which  is  given  in  particnlar 
'''all  not  be  taken  away  by  general  wonls.    •    •    •     Gcneralts  cUmuUi 
"**•  porrUjilar  ad  ea  quw  Hpecialiter  aint  comprehensa.^'    (Sedgwick,  Stat. 
*"<!  Const.  L.,  361;  Potter's  Dwarris,  513,  6ii8).     "General  words  do 
"**■  take  away  a  particular  benefit  or  privilege."     (Potter's  Dwarris, 
2I0j  2  Inst.,  395).     "A  specification  of  particulai's  is  an  exclasiou  of 
K^Uwals;  or.  the  expression  of  one  thing  is  the  exclusion  of  anothei 
(V  Story,  Const.  |  448;  Rule  of  interpretation,  xiii).    ''It  is  a  general 
"^le  in  the  constTUction  of  revenue  statutes,  that  specific  pnnisions  for 
duties  on  a  particular  article  are  not  rupualed  or  affected  by  the  general 
'ords  of  a  subseqnent  statute,  although  the  language  is  sufiSciently 
^Poad  to  cover  that  article."    (Movius  r.  Arthur,  95  U.  S.,  144.)     "When 
Congress  has  designated  an  article  by  a  s|iecitic  name,  and  by  sucb 
name  imposed  a  duty  u|>on  it,  general  terms  in  a  subsequent  act,  or  a 
Iftler  part  of  the  name  act,  although  snfiicienily  broad  to  cover  such 
are  not  applicable  to  it."    (Arthur  r.  Lahey,  90  U.  S.,  113.) 
irmatives  in  statutes  that  introduce  a  new  rule  imply  a  nega- 
Ex,  219 11 
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tive  of  all  that  is  not  within  the  provision.    (1  Kent,  Com.,  4th  ed.,  467 
nr,  Hob.  Hep.,  293.) 

And  when  a  statute  limits  a  thing  to  be  done  in  a  particular  form,  it 
includes  in  itself  a  negative,  to  wit: — that  it  shall  not  be  done  other- 
wise. (Plowd.  200  b.;  Smith  r.  Stevens,  10  Wall.,  321;  State  r.  Mar- 
low,  15  Ohio,  St.,  114.) 

Affirmative  words  sometimes  imply  a  negative  of  what  is  not  affirmed 
a^  strongly  as  if  expressed.  ExpreHnio  univs  exclxmo  alteriua.  (Cobeu 
1?.  Hoff,  2  Tread  way,  601;  Sedgwick,  Stat,  and  Const.  L.,  2d.  ed.,  31; 
District  v.  Dubuque,  7  Clarke,  Iowa,  262 ;  New  Haven  r.  Whitney,  36 
Conn.,  373.) 

Applying  these  rules,  the  attirmative  provision  of  section  3637  of  the 
liCvised  Statutes  that ''  collectors  of  customs  are  required^  to  disburse 
''all  moneys''  appropriated  for  designated  buildings  is  not  affected  by 
the  provision  of  se(;tion  255  authorizing  the  Secretary  of  the  Treasury 
to  designate  any  bonded  ortli^er  to  disburse  money  appropriated  for  aiiy 
public  building,  becanse : 

a.  Section  3057  is  an  affirmalivr  statut*',  and  is  not  limited  by  tlieaf- 
tirmative  section  255. 

h.  Section  255  is  more  c*oniprelii»nsiv(^  than  section  3057,  and  the  lat- 
ter and  least  con)prehensive  should  be  construtHl  as  having  a  purpow 
not  embraced  in,  but  as  exclusive  o\\  the  former. 

c.  Section  255  gives  a  general  authority,  and  section  3057  a  sepai-alt* 
particular  authority  limited  to  a  si)ecial  class  of  cases,  and  henc^  is  ex- 
cepted from,  and  not  rcmtrolled  by  the  former. 

d.  Section  3057  limits  disbiirsenuMits  in  a  s])ecial  class  of  cases  to  Ik* 
made  in  a  particular  form,  and  this  includes  a  negative, — thnt  it  shall 
not  be  done  in  any  other  form. 

There  is  another  rouclnsive  reason  in  favcu*  of  the  view  stated.  Am- 
biguous provisions  of  statutes  are  to  be  construed  *M\v  viewing  the 
whole  and  every  j)art  of  the  acrt,''  and  they  are  to  be  interjireted  utrt^ 
magis  valeat  quam  pcvvnt,  (l>room,  liCg.  Max.,  540,  fy^i)  ;  Sedgwick,  Stat, 
and  Const.  L.,  22()  n.)  If  st*ction  3057  of  the  h*evised  Statutes  does  not 
have  the  purpose  stated,  it  is  wholly  without  purpose.  Jf  it  simply  gives 
a  discretionary  authority  to  jipj)oint,  but  does  not  require  the  appoint- 
ment of  collectors  of  customs  to  disburse  in  th<*  specified  cases,  theuit 
has  precisely  the  same  purpose  aiul  effect  as  section  255,  which  gives 
the  same  discretionary  authority.  In  this  view,  this  latter  section  is 
without  any  effect,  and  should  have  been  omitted  from  the  Keviseil 
Statutes. 

In  view  of  all  this,  it  seems  clear  that  the  claimant  is  not  entitled  to 
compensation  ;  there  was  clearly  no  authority  to  advance  the  money  to 
him.  It  is  a  safe  rule  for  accounting  officers  to  adopt,  that  when  the 
law  seems  reasonably  clear  against  a  <*laiin  to  disaUow  it.  Claimants 
can  always  ask  Congress  for  relief,  and  in  many  cases  rtdief  maybe 
obtained  in  the  Court  of  Claims;  or  cm  an  appeal  therefrom  in  the 


Hupraniu  Court.  Miit  irueuoitiuing  ofli<;er8  allow  u  claim  iiiiHiipportetl 
by  law,  a  wroiifi  inifilit  iti'  <loiie  to  tlie  tioveriinn'iil  wliiuli  i;oiilil  not  be 
corrected.* 

Ill  this  cncie  tlie  tlecfaioii  lieretof'ore  mtidB  by  ttm  Kir«t  Uoniptrollci' 
lias  not  liecii  I'nriuall.vopenvd  u|t  by  the  Secretary  for  recoiiHideratiou ; 
but  the  whole  snbjeetbas  been  exaiuiacd  r-s  if  tliis  hatl  been  done.  Mr. 
llnldekuper  is  not  entitled  to  an  allowaiiee  by  the  accounting  officers  of 
oftbe  cotnjiensiitioii  claim  tor  the  dii^bnrsemeiitts  uiatb-  l>y  him. 

TREAsritY  Depabtsiknt. 

Finl  ComjtIrollei'K  '>(?ftr,  ,-l/»(7  ii,  l.SW. 


IN  THE  MA'rrKK  UF  COMI'KXSATION  TO  MAHSIIA.'.S  WHO  KLKCT  TO  KK- 
CEIVE  'ACTr.KL  TRAVELING  EXPEKSEa"  JN  LIEl'  OK  MILKAGE  FOK 
BIIMMONINR  .lUROKS.  UNDr.R  SECTION  *iU  OPTHK  REVI.iED  STATUTES.— 
PL'RKEK'S  CASK. 

1.  L'litltrite>;Iioiir^iUariIiuR<-viM'<ISIutiitcs1b<-ieeHul'uiuulaliiiUi>ri.iimmotiiugjiii'i)ro, 
iDcln<lfii(;  mileaicif  rharg^alilBbv  him  for  each  wrvii'fi,  I'aiimil  nl  any  court  ex cceil 

2.  Whan  ft  uwi'sliftl  vltds  tu  rtweive  "  itclual  ti'aveling  exppus^ti "  in  tioii  at  luileoge 

for  atimiuauiug  )uri)rs,  hr  is  eutUled  to  tbe  fwa  preiicrib«d  by  Htaliite  for  each 
aorviM, ami  ItiH  actiiul  aud  URCMxary  trnvdiug  uxpiiuw'ii,  i'VPII  when  they  nxci'eil 
ISO  at  ttn.v  cuiirt. 
Tlie  limitaliun  lo$5()  tur  Tevx  miiiI  miluage  fur  HiimiuiiDini;  jntura  pn»cribc>[l  by  sec-- 
lioDS^Revitted  Stilt iitt!SBp]iliiM  in  StnlPB  where  jnrorHnTefniiniiJum^)  liy  ti>wi]Nhi|> 
DfllFem.  as  Willi  OS  u  lirni  lliry  art'  uo(. 

At  the  December  term,  1.18],  uf  the  circuit  court,  of  the  United  States 
for  Ilie  uortheriidistrict  of  Florida,  writu  of  vouire  were  issued  iu  Decem- 
ber, as  follows :  On  the  5th,  fur  1^3  grand  and  '2i  jtet it. jurors;  nu  the  ]2tli, 
for  6  additional  gratid  Jurors;  and  on  the  14th,  for  20  additional  jtiror^. 
For  "serving  venires  and  summoning''  .^5  of  the  Jurors  {an  many  as 
oould  Ite  found)  at  this  term,  the  marshal,  Joseph  K.  Durkee,  ubargeK 


"Con)£rfB«  retogui»i-iI  lln^  rorcecttifiis  nt'  this  dvcision  by  (iroviilinj;  in  tbt-  aniiilry 
«tril  approprlutiun  act  ofAugiuit  7.  l<i-ii,  for  ati  apprupriaiiou — 

For  rKpuirauud  preserfatioii  of  pulilir  liuiliHiigs :  I'or  repairs  unil  prcHprvattou  or 
'otn-boiiiu.-».  t'utirt-liiHiHea.  anil  )H>i«t--i>tllrrH,  unit  olber  public  biiihliugH  uuAi't  cou- 

nf  tbeTri-uaury  Li<>]i:iri[ ii,  <iii<   tiiiti<lr<'il  niid  furty  thimsuud  dollats.    And  un^ 

i/Murtifg  aptiil  wlin  bus  \w<-n  m  ijim>  In'  :i|i|ioiuted  to  diaburiie  any  approprtntioii 
,|iar  any  United  siHii'.s  eixin-liniiM-  mill  |ii>.si'Ol1ice,  urntber  building  or  KroniiilH,  uot 
Jo«alcu  wilbiii  rbu  I'ity  of  WaHliiiit^i«ri.  sliull  W  untitled  to  tbit  eonijx'nMition  iilloweil 
by  law  tu  eullectora  ot'vUHtoDia  lor  niicIi  unioniils  wa  have  bi-rii  or  may  be  ilisLiiirM^il." 
This  provision  will  apply  tu  the  ap  propria  I  ions  made  previously,  na  wi-11  as  tbun:  iu 
i»  out.     (Miuis  r.  IJniiod  States,  Vt  I'et.  44S,) 

It  was  iuteuiledli)  suvufu  eompeiisatinu  to  tliii  poatmastcrH  at  I'liiliidelpbia  iiud 
Jlaw  Vurk  for  disbnrsttiueuts  by  them  respectively  luaile,  aud  for  disbnrscmeuta  itiudv 
Biughaiu.  wbo  whun  a  privatti  dtiieo  was  appointed  to  make  dinbtirwuii^utit 
M  ItiilMlclphia,  \t  rreogniim  Ibc  right  tucumpenBatloD,  ami  iLiisa  power  to  dinbiirsc 
ihin  ytwrt  appro  print  ions.  A  powi-r  rcpojiiijrd  is  a  pnwir  fjanlfii.  i.  Slate  c.  MilliT,  'l\ 
IVI-.  «H:  l"i.-n?f'*('as<-,  1  C.  fl.,  •.'vll:  Floyd  Atceplauui'f,  T  Wall.,  filiK;  UOp-iila-J.) 
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$18.33  as  fees,  aud  $140.57  for  traveling  expenses.    TUe^e  charges  an* 
made  under  tlie  following  provisions  of  the  Kevised  Statutes: 

"For  sei'ving  venires  and  summoning  every  twelve  men  as  grand  or 
petit  jurors,  four  dollars,  or  thirty-three  and  one-third  cent^each.  In 
{States  where,  by  the  laws  thereof,  jurors  are  drawn  by  lot,  by  constables, 
or  other  ollieers  of  corporate  places,  the  marshal  shall  receive,  for  each 
jury,  two  <lollars  for  the  use  of  the  officers  emidoyed  in  drawing  and 
summoning  the  jurors  and  returning  each  venire,  and  two  dollars  for 
his  own  services  in  distriDuting  the  veniies.  But  the  fees  for  distribut- 
ing and  serving  venires,  drawing  and  summoning  jurors  by  township 
otiicers,  including  the  mileage  chargeable  by  the  marshal  for  each  service, 
shall  not  at  any  court  exceed  tifty  dollars." 

The  last  paragraph  of  section  820,  referring  to  mileage  generally  ujion 
all  kinds  of  process,  provides  that — 

"  In  all  cases  where  mileage  is  allowed  to  the  marshal  he  may  elect 
to  receive  the  same  or  his  actual  traveling  expenses,  to  be  proved  on  bis 
oath,  to  the  satisfaction  of  the  court." 

In  the  adjustment  of  marshals-  accounts  it  is  held  that  the  limitation 
of  850  applies  to  the  fees  and  mileage  for  summoning  the  jurors  required 
at  any  court,  whether  the  jurors  are  summoned  directly  by  the  marslial, 
or  by  officers  of  corporate  places. 

The  questi'^n  is  submitted,  whether  this  limitation  applies  also  wben 
a  marshal  elects  to  receive  "actual  traveling  expenses"  in  lieu  of  mile- 
age, and  charges  the  fees  prescribed  for  "serving  venires  and  summon 
ing"  jurors  at  any  court. 

Decision  by  William  Lawiienck,  First  Comptroller : 

Prior  to  the  year  187(5  it  was  held  by  the  accounting  officers,  that,  as 
the  amount  j)ayal)le  to  a  maishal  for  fees  and  mileage  for  summoning 
jurors  at  any  court  was  limited  to  8oO,  the  sum  payable  to  him  for  serv 
ing  venires  and  actual  traveling  expenses  in  lieu  of  mileage  at  any 
court  was  also  thus  limited.  But  in  said  year,  upon  the  urgent  solici- 
tation of  the  United  States  marshal  for  Utah,  the  Comptroller  reconsid- 
ered the  (piestion,  and  finally  decided  that  the  limitation  did  not  apply 
in  the  latter  case.  The  immediate  successor  of  the  said  Comptroller  ac- 
quiesced in  the  decision,  but  inclined  to  the  opinion  that,  if  the  question 
was  res  intajer^  it  would  be  otherwise  held.  Decisions  once  made,  after 
long  usage,  should  generally  be  adhered  to,  unless  clearly  wrong. 

The  question  now  submitted  is  ()i)en  for  decision  as  to  accounts  not 
yet  settled. 

The  marshal  is  entitled  to  the  fees,  as  charged  ($18.33),  for  "serving 
venires  and  summoning"  the  jurors.  This  exi)ression,  "serving  venires 
and  summoning"  jurors,  simply  means  (in  districts  where  township 
officeis  are  not  used  for  the  purpose)  serving  the  writs  upon,  and  thus 
summoning,  the  jurors. 

He  is  also  entitled  to  the  sum  charged  for  "actual  traveling  ex- 
]ienses"  in  lieu  of  mileage.    (14  Ops.,  ()81,  083.)    This  conclusion  is  sup- 
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led  by  several  i^onHiderations.     Tlie  latigiia^  of  tbe  statute  is  suffl' 
ciently  clear  to  itjquire  it.     Wlien  this  is  true,  it  in  tLe  i)roi)er  giiidi 
rndfx  auimi  fcrrnt}.  Maledicta  tjpositio  qua  corrumpit  tej:tuM.    A  verbi 
ieffi* noit  e»t  receilenOiim.   In  eleiir  tt'ims  Ilie limitation  of  SoU  a[)|)lie»  ouly 
to  •*  tlie  I'l-oM  foriliHtiibutiDgaad  sorviiig  venires,  drawing  and  siiuiinoii. 
log  Jurors  Uy  tuwnsLi[>  ollicers,  including  the  luiUrage  ctiargtiable  by 
tbo  uiarslial  for  «acU  servicie  *     "     ■  at  any  court."    The  last  i>aragra|iii 
of  the  statutfl  cited  exiipessly  gives  a  right  to  payment  of  "  actual  trav- 
eling ex])eii8ea,"  witJiout  limitation  as  to  ainonnt,  "iu  all  case»  where 
totleage  is  alloweil,"  that  i.t,  where  it, is  allowable.    The  expresaiou  *'all 
casua"  is  almost  as  comprehensive  ai^  laiignage  can  nialte  it.     it  is  trm 
Lliat  **  general  words  may  be,  aptly  restrained  according  to  the  Bubject- 
■nattv  or  [jersons  to  whieh  they  relate."    (Hroom,  Leg,  Max.,  04C.)     Bui 
Cliis  can  only  be  when  the  purpose  so  lo  re.-itrnin  them  ap|iears  iu  ttai 
>«t:atnle,  in  some  of  the  etatntes  relating  to  the  snbjcft,  from  the  histoi 
a^f  legislation  relating  thereto,  the  conOiltons  whieh  induced  it,  or  »tli< 
M*  «iliUc  evidence  thereof.     Nothing  of  this  character  appears  here.    Ol 
fclae  contrary,  the  purpose  of  Congress  was  to  provide  that,  ^n  large^, 
K^arscly  settled  districts,  with  incoavenieut  or  expensive  mo<les  of  travel, 
K-  hen  the  mileage  prescribed  by  statute  would  not  pay  '^actual  travel- 
tag  expenses,"  the  marshal  should  not  sutler  actual  loss;  and  bonce 
*  taoagli  he  must  travel  without  compensation,  yet  that  he  sbouUl  be  re- 
■vihui'sed  his  actual  expenses.    This  purjiose  would  be  defeated  by  ap- 
^^ lying  tbe  limitation  of  $50  in  sucb  a  case  as  this.    The  manifest  eqnity 
^•■ttie  statute,  if  it  may  be  considered  at  all,  cormborates  this  view,    It 
^»  not  necessary  to  invoke  the  rule  of  construction  sometimes  applied, 
'S^at  well-founded  doubts  arising  on  a  statute  prescribing  official  comiien- 
•catioii  are  to  bi-  resolved  in  favor  of  the  officer. 

The  liuiit4ition  to  iiH),  contained  iu  the  third  paragraph  of  section  839 
^*tJie  Revised  Statutes,  is  the  re-enactment  in  a  modified  form  of  a  pro- 
^■-  iao  in  section  1,  act  of  February  28,  1799.    (I  Stats.,  024.)     When  orig. 
%  Kially  eiiiu-ted,  and  wlieu  recuacted  in  the  year  180,^,  marshals  were  not' 
<soiiUncd   to  actual  travel  iu  their  mileage  charges,  as  tbey  are  now 
<*Mt  Fe!>rnary  22,  1875,  18  Stats.,  33-1;  aubp<ena  '!ase,  2  Lawrence, 
*-?onipt.  l)ce.,28C);  and^as  jurors  can  olten  lie  summoned  without  mncb 
a<!tnal  travel,  the  limitation  was  [iroltably  intended  to  pi-eveut  unreason- 
able eburges  for  constructive  travel.    Tliis  gives  a  reasou  for  the  limita- 
tion of  charges  for  mileage,  but  the  reason  does  not  npi)ly  to  a  claim  for 
^  reimbursement  of  actual  expenses. 

When  a. jury  is  teqnired  in  a  United  States  court,  within  a  State  where, 
"y  the  laws  thereof,  jurors  are  drawn  and  summoned  by  township  oftl- 
^BtK,  the  clerk  of  such  court  issues  to  the  marshal  venires  for  the  num- 
w  of  Jurors  required  IVom  each  town.  Tbe  venires  are  distributed  by 
"^tf  innrsbal  tn  the  officers  of  the  towns,  whose  duties  it  is  to  summoa 
.Imom,  an>l  Ihey  ser^■e  the  writs  by  drawing  and  summoning  the  number 
'Wintrpil.    This  was  the  practice  when  the  act  of  February  20,  1853 
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(now  sectiou  829,  Rev.  Stats.),  was  approved,  and  it  is  still  in  vogue  in 

.  some  of  the  States.     In  the  northern  district  of  Florida  the  marshal,  or 

his  deputies,  summon  the  Jurors  without  the  intervention  of  other  oflScers. 

The  marshal  for  the  southern  district  of  Florida  has  reeewtlv  raised 

a  question,  whether  the  laws  limiting  fees  and  mileage  for  summoning 

jurors  applied  to  districts  where  jurors  are  not  summoned  by  township 

offi(»ers.     At  the  time  the  law  was  enacted,  February  26,  1853,  it  was 

<.*onstrucd  to  apply  to  all  districts  without  regard  to  the  manner  in 

which  Jurois  were  summoned,  and  it  was  merely  a  re-enactment  of  the 

following  provision  in  an  act  api)roved  February  28, 1799,  allowing  fees 

to  marshals: 

''For  summoning  each  grand  and  other  Jury,  four  dollars  :  Provided, 
that  in  no  case  shall  the  fees  for  summoning  jurors  to  any  one  conrt 
exceed  lifcy  dollars;  and  in  those  states  where  Jurors,  by  the  laws  of  the 
state,  are  drawn  by  constables,  or  other  otticers  of  corporate  towns  or 
places,  by  lot,  the  marshal  shall  receive  for  the  use  of  the  officers  em- 
jdoyed  in  summoning  the  Jurors  and  returning  the  venire,  the  sum  of 
two  dollars,  and  for  his  own  trouble  in  distril>uting  the  venire,  the  sum 
of  two  dollars/' 

No  reason  can  be  seen  why  there  shouhl  be  a  limitation  in  one  district 
and  not  in  another;  and,  as  it  does  not  clearly  api)ear  that  the  law  was 
intended  for  some  but  not  for  all,  a  new  construction  cm  this  pt>int  will 
not  be  adopted. 

The  marshal  is  allowe<l  credit  for  the  sum  claimed. 

Trkasi'ev  Department, 

First  Comptroller's  Office,  May  1,  1vSSl>. 


I\  THK  MATTER  Ol'  HKPLACrXd  MlTlLArEI)  UNITED  STATPIS  NOTE?^ 
((iREENHACKS),  UNDER  SECTION  IVi^O  OF  THE  REVISED  STATUTES,  IX 
FAVOR  OF  FINDERS  THEREOF.  — LOST  (iin'.ENBAUK  CASE. 


•» 


The  tiinler  ota  iiintilatrd  lost.  Uiiitt^*!  States  nott-  is  iu»t  eiilitled  to  have  it  replaced 
undtT  HCition  !r)8l»  of  tlu*.  Revised  Statutes.  Tin-  ri'^jlitfii]  owner  only  haw  snclia 
rii;lit. 

A  State  statute.  a]»i)li«*al»le  as  between  citizens  siibjeet  to  its jnrisiiiction,  which 
would  niak«'  possession  lor  a  projier  lenjjtli  «>rtiuie  evidence  of  ownership,  wouW 
he  regarded  hv  ollicers  eliarged  with  the  duly  «>!'  replaeiujjf  or  redeeming  United 
States  notes. 

Such  notes  wlu'ii  i)resented  to  the  Triasiirer  lor  rephicenient  shouhl  not  be  returned 
\o  a  tiuih'i  ]uesiMiting  tlieni,  hut  should  he  kept  suhjeel  to  the  eontn)!  of  Conjjress- 

May  4.  18><2,  L.  (1.  Karst,  of  Morgan  County,  Indiana,  ma<le  affidavit 
that  he  fonnd  a  mutilated  five-dollar  United  States  note,  commonly 
<*alled  a  '*  ^in^enhack,"  whicth  he  transmitted  to  the  Treasurer  of  tlio 
United  States  for  redem[)tion,  who,  on  the  Dth  of  May,  referred  the  affi- 
davit to  the  First  Comptroller  for  his  opinion  whetln^r  payment  could  ho 
made. 


tarinil  Miitil'iteil  Unilcd  fitates  Xntr  —lA>st  G rctriihack  C'luf.     ^^| 

BpisiOK  RY  Wii.i.iAsi  IiAWBEMCE,  FifKl  GomptroHef  : 
V  Tlie  note  in  queBtioii  v/us  issued  iinilev  act  of  Congress  of  Febrnury 
(Rov.  Stats,,  3571).  It  is  a  promissory  note  of  tic  United 
;ates,  in  which  it  is  said,  "  The  United  States  will  pay  to  bearer  Ave 
|Dl1»ni.^  The  statute  aiitlioriziiigreplacemeiit  of  mutilated  United  States 
botes  provider,  tliat  "when  any  United  States  notes  returned  t6  the 
i&nty  are  so  mutilated  or  otherwise  iojured  ns  to  lie  unfit  for  use,  the 
retftry  of  the  Treasury  is  authorized  to  replRcft  the  same*  with  others 
f  the  same  character  and  aiuouuts''(Rev.  Stats.,  3dS0}.  This  note  is  of 
^e  character  indicated  iu  this  section,  and  under  the  *'  regulations"  is 
nyable  in  full.*    The  H])plication  is  made  under  this  section.    Appli- 


TI.— Aerfrmprion  of  Fnilal  Slalei  n 


,  eatli  tqiirtlinn  or  iisi'puiling  tliree-tiflhs  "fits  oriEinul  pro- 
B  reileeuiulilv  al  Ihi-ir  full  faeit  value  in  other  Unitod  Stated 
1(1  tbeaevurHl  Msistaiit  treosarere  of  tbe  Unituil  States,  and 
u  Huvax  not  lesn  thun  $50,  by  tin?  H    '  '      '  '    "' 


11.  United  Stall 
|*tiOD»,  JM  one  pi 

why  theTrea. 

redeoDiable  iu 
wk. 

18.  Fractional  uotea.  earli  vqualiiig  or  preceding  thive-IiftbH  of  itn  original  propor- 
ma,  in  one  piece,  an>  redei'iuable  at  tlielr  fuU  fauo  valne  in  United  States  Qotea,  in 

KIM  not  less  tban  |3,  by  the  Treasurer  and  the  neveral  asaistnrit  treosnrerB  of  the 
iled  SUieH. 
[;13.  Silver  o-rtilicates,  cai'b  eiinating  or  cxceodiug  tbroe-flftbs  or  itJt  original  pro- 
|brUoD8,  in  one  ptet-e,  are  reileemablo  at  tlieir  full  fare  valne  in  standard  silver  dol- 
|tn  bv  tiie  Treasurer  and  the  several  assietaDt  tteaHarera  of  the  lTuit«d  States. 
Vlt.  United  Slates  notes  and  fractiunal  notes,  ofirliii'ii  less  than  tliree-lifthB  of  oa^M 
pt« remains,  are  redeemable  only  by  tbo  Trea«arerof  the  United  States. 
^15.  Silver  ccrtiUcates.  of  each  of  nliich  leas  than  three-Sfths  remains,  are  redeem- 
M«  only  in  Btandard  silver  dollars,  and  only  by  the  Treasurer  of  the  United  States. 

L16.  FraKnienls  of  United  Status  notes,  silrer  certitiuates,  and  frartinnal  notea,  each 
nstitotiug  clearly  one-half,  lint  less  than  tliroe-lifths.  are  redeeniaMe  at  one- half  tbe 
Ul  face  value  of  whole  notes  nr  (-ertitiuates. 

117.  FlaKments  less  than  half  are  redeeinud  only  wheu  aucoiupanied  by  an  aflldavil 
BDMnted  in  aicuiirdancr  with  (he  requirements  of  the  fidlowiug  paragraph. 
Et&  Notes  and  certiliuatvs.  i>f  nliieli  leas  than  three-fifths  of  eaeb  note  or  certitlcate 
isfua,  Beeomjianied  by  iin  nllkl.ivit  from  the  citvncr  or  from  snch  other  fwrsoaa  aa 
«  knowledge  of  the  fai-tn.  Ihnt  the  iiiiwiing  portions  have  been  totally  destroyed,  arc. 
tliv  proof  fUTUJBlie^l  is  sii  til  Car  lory,  redeemed  at  their  full  face  valoe.    The  afflilavit 
IBM  state  tbe  cause  and  innnuer  <•>(  llic  iuutilatiou,aud  in nst  he  sworn  and  snbscritied 
(font  Ml  officer  qnalitied  lo  iidujIulHter  oaths,  who  must  afiix  his  oHIcial  seal  thereto, 
tbe  ebaracter  of  the  affiants  nin«t  be  certified  to  be  Kood  by  such  officer  or  wimn 
T  having  an  official  seal.    Tbe  Trcniturer  will  exercise  such  a  discretion  under  tbis 
llation  as  may  seomto  him  needful  to  prutert  the  United  States  from  fraud. 
I.    FraKinentH  not  rrdeemiible  air  rejected  and  returned;   connterfeit  noten  are 
ided  and  relnrned. 
Tberei^nliiliouH  under  s<-etion  ^184,  Ae..  of  tlv-  Reviwjd  Slatutcs,  aslo  national  bank 
irtoa,  lire  iis  follows: 
SO.  Nalioiial-liHuk  notes  are  redeemable  by  the  Treasurer  nf  the  Uuiled  St«ICH  in 

of  ei.OUO.  iir  uiiy  multiple  thereof. 
81.  Notes  equnliugor  excee<liiii(  three-lifth)i  uf  their  origiual  priiportioiia,  and  b«ar- 
H  the  name  of  the  bauk  utid  tlie  signature  of  one  of  Its  officere,  are  redecmulilo  at 
•Irfnllface  value. 

Notes  of  which  lees  than  tliree-tiniis  reiutiiu,  or  from  which  both  signatnres  ar^ 
Iff,  nre  not  redeemed  by  the  Trensnrer,  but  shontd  be  presented  for  redemption 
tlw  UUlk  of  issue,  ir  redeemed  by  tbe  bank  for  face  value,  they  are  accepted  at 
~'-  vnlne  by  the  Tn.'n(.>irer  rmlv  whr'u  iic(.'tiiii|i:inied  by  evidence,  as  required  by  ]>ar' 

Kph  is.  lliat  the  niicMiu^  p.niirjNs  li;ive  been  entirely  destroyed. 
,  Fragments  re<leenieil  by  thr'  b;tijk  nf  msiie  for  less  than  face  value  are  accepted 
'  tb*  Trcaaurer  only  when  llieir  valiiiitieii  iK>'<|ual  to  the  face  value  of  a  note  of  some 
lominnliun l.wtiei!  b>  ibi'  Imtik.  or  ^'ome  iiinttifile  Iberenf,  niid  itre  deliv.n'd  to  the 
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cation  for  payment  iu  coin  might  also  be  made  at  the  office  of  the 
assistant  treasurer  in  Xew  York,  nnder  the  resumption  act  of  Janoaiy 
It,  1875  (18  Stats.,  200). 

The  question  now  presented  is,  whether  the  claimant,  as  finder,  is 
entitled  to  have  the  mutilated  note  replaced  with  a  new  or  unmutilated 
one,  and  is  not  what  would  be  the  right  of  the  finder  of  tangible  person- 
alty. (1  niackst.  Com.,  290;  2  Kent  Com.,  350;  Sallu's  Case,  1  Law- 
rence,  Comj)t.  I)ec.,2,'i9;  Bridges  r.  Hawkesworth,  7  Kng.  L.  &  Eq.,  424? 
Matthews  r.  llarsell,  1  E.  1).  Smith,  N.  Y.,  303). 

If  the  State  of  Indiana  had  a  statute  applicable  as  between  citizens  of 
that  State,  which  made  jmssession  for  a  proper  period  of  time  by  the 
finder  of  Tnited  States  notes  evidence  of  ownership,  it  might  be  regarded 
by  the  i)roj)er  officers  of  the  United  States  in  redeeming  them.  (Salln-s 
Case,  1  Lawrence,  Comptroller's  Decisions,  230.)  Every  State  has  a  right 
to  enact  a  statute  of  limitations.  Such  statute  can  not  operate  npou  per- 
sons or  property  not  subject  to  its  jurisdiction:  and,  as  the  domicile  of 
the  owner  of  a  United  States  note  is  its  situs  (Foreign-held  Bond  Case, 
15  Wall.,  300;  Kirtland  r.  Ilotehkiss,  100  U.  S.,  400;  Worthington  r. 
Sebastian,  25  Ohio  St.,  7,  10),  a  State  statute  cannot  opemte  on  the  rigbt 
of  an  owner  having  a  domicile  elsewhere.  Such  statute  can  have  no 
extraterritorial  operation.  (Sallu's  (^ase,  1  Lawrence,  Comi>troHer*s  De- 
cisions, 238.)  Rut  there  is  no  such  statute  iii  Indiana.  In  Massaclm- 
setts  the  finder  of  lost  money  or  goods  is  required  by  statute  to  give 
notice  as  prescribed,  and,  if  no  owner  appears,  one-half  goes  to  the  finder^ 
and  the  otlH»r  half  to  the  proper  town.  (Acts  17SS,  ch.  55 ;  Kev.  Stats.. 
18^J0,  ]).  305:  see  111.  Stats,  of  ia33;  Stats,  of  1858,  p.  753:  Hev.  Stats. 
Wis.,  1840,  ch.  30). 

If  the  owner  of  tangible  chattels  throws  them  away  for  the  purpose 
of  abandoning  all  right  thereto,  a  finder  may  at  common  law  claim  them. 
(2  Kent,  350 ;  I  Blackst.,  200;  2  Id.,  402).  The  owner  of  a  bank  note  who 
throws  it  away  for  the  i)urpose  of  abandoning  all  claim  thereto,  surrenders 
his  claim,  or  right  of  action  thereon,  but  does  not  invest  it  in  a  finder. 
There  is  a  wide  difference  between  tangibilities  and  a  right  cf  ac*tion.  The 
former  is  projierty  ;  the  latter  is  a  chose  iu  acttion.  If  a  right  of  actiou  be 
abandoned,  the  debtor  is  relieved  of  ijayment,  but  no  other  party  is 
thereby  invested  with  the  abandoned  right.  If  a  plaintifi*in  an  action 
ex  delivto^  or  on  a  verbal  prouiise  to  pay  or  acknowle\lgment  of  indebted- 
ness, decline  to  juosecute  his  action,  or  expressly  abandon  his  right  of 

CoiiiptiolltM-  of  \\w  ('uiTfiiry  as  iiotrs  of  sncli  (Imoiiiinatioii.  'Y\w  nMininnl  valuation 
may  Ix*  iiiadf  np  of  s('V<?nil  Ira^jjinonts  of  notosof  tlio  sanio  orilitl'oroiit  denouiJuationF. 
Fragnu'iits  not  ch'aily  iiiort*  than  two-tiftlis  aro  ac<*ei»tt(l  only  when  aecoinpanit'd  by 
evidencM',  as  riM|nin'(l  l»y  paragra))!!  18,  that  tho  missing  portions  have  hern  entirely 
ilestrovi'd. 

"lA.  It  having  hj?«'n  lU'rich'd  that  nati«)nal  hank  notrs,  stolen  when  nnsigiiiHl,  and 
put  in  (Micnhition  with  foigrd  signatnres,  are  woX  ohligatory  proniisHory  notes  of  the 
hanks  nmhTscition  Til'-t^of  the  li«»vised  Statntes  :  they  are  nc>t  n*<h»enied  by  the  Trea»- 

2r>.  Notes  of  national  hanks  that  hav<>  failed,  or  gone  into  voiuutury  Ii«|uidatioii. 
are  redeemed  in  the  same  manner  and  on  the  sanu'  t«*rins  as  United  States  notes. 
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>actiaD,  this  does  not  theri-by  invest  the  riylit  in  any  other  person.  TUe 
ifinder  of  a  pai>er  evidence  of  a  right  of  action  even,  abandoned  by  the 
owner,  onunot  acqnire  thereby  the  right  of  action,  becanse  the  piifter 
found  is  not  tbc  right,  but  only  the  evidence  of  it.  This  must  be  ao, 
the  right  exists,  even  aft«r  thu  loss  of  the  paper  evidenciug  it. 
On  conimon-law  prineipleit  the  finder  of  a  bank  note,  or  TTuited  Htiitcs 
note,  a^^qnires  no  right  thereto.  Such  notes  are  mere  promises,  and  the 
promise  is  never  lost,  nor  can  the  right  to  compel  the  performance  of 
the  promise  be  lost  or  found.  The  pa|>er  evidence  of  the  right  may  be 
loBt  or  found,  but  in  either  event  tlie  right  itself  remains.  If  a  bank 
notu  be  destroyed  while  in  the  possession  of  its  owner,  ht>.  may  by  aution 
in  court  enforce  the  promise  of  payment  as  upon  a  lost  note.  (2  Daniel 
Neg.  Instruments,  U'M;  Tower  r.  Appletou  Banii,  .3  Allen,  387;  Wade 
N.  O.  t^anal  and  Banking  Co.,  8  Bob.  La.,  142;  Bank  of  Mobile  e. 
Ucagher  &  Co.,  33  Ala.,  Ii22 ;  Carey  r.  Greene,  7  Ga.,  79 ;  Morrell's  Case, 
7  Court  01-1  422;  Morse  on  Banking,  410;  Sallu's  Case,  I  Lawrence, 
Coinpt.  Dec,  240;  McLaughlin  r.  Waite,  o  Wend.,  404;  see  Begina  r. 
Mole,  1  Carr  &  Kirw.,  417;  Merry  r.  Green,  7  Mees.  &  Weleb.,  023;  U«- 
i^ina  r.  Peters,  1  Carr  &  Kirw,,  24.5), 

Trover  will  lie  against  the  Under  of  bank  notes  by  the  owner.  (2 
Daniel  ^eg.  Instruments,  1687;  2  I'arsons  N^otes  &  B.,  93,  n. ;  Mason 
r.  Waiie.  17  Mass.,  r»60.) 
I  Tliere  is  no  ground  upon  which  the  claimant  is  entitled  to  any  relief. 
Ue  la  Dot  even  entitled  to  the  return  of  the  note.  This  has  been  in 
^principle  heretofore  decided.  (Sallu's  Case,  1  Lawrence.  Compt.  D«;., 
'214.) 

\  As  the  note  in  question  came  to  the  Treasurer  in  his  otUcial  character, 
|jt  should  be  held  by  him  in  the  same  capacity ;  and,  as  a  matter  01 
jprudeuce,  an  account  should  be  kejtt  of  this  and  similar  matters,  sub- 
jjecttothecoutndof  Congress.  Itcannot  now  be  covered  into  theTrww- 
ury,  lieeanse  there  is  no  appropriation  nut  of  which  any  rightful  owner 
jConld  be  paid  who  might  appear  and  be  entitled  to  have  it  nslecmed 
iJQ  bis  favor.  If  such  owner  should  appear,  he  would  be  entitled  to  pay- 
iment.  After  a  period  of  twenty  years,  if  not  after  seven,  the  law  would 
Ipresume  that  no  claimant  would  appear,  and  it  should  he  (covered  into 
I  the  Treasury. 

The  Treasurer  will  be  advised  accordingly. 
TiiKAsi'BY  Department, 

Firitt  VtmptroUer'H  Offife,  Man  12, 1882. 
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ly  THE  MATTER  OF  A  HUSlUND'ij  CLAIM  TO  HAVE  TRANSFERRED  TO 
HIMSELF,  BONDS  OF  THE  L^'ITED  STATES  PURCHASED,  IX  PART,  WITH 
HIS  WIFE'S  MEANS,  AFTER  MARRIAGE,  AND  INSCRIBED  IN  HER  NAMK 
WITH  HIS  ASSENT.— DE  BILDTS  CASE. 


1.  By  the  laws  of  Sweden  a  busband  bus  a  rigbt  to  reduce  to  posscsHiou,  an  bi8  owd. 

tbe  boiuU  owned  by  bis  wife  at  tbo  time  of  marriage,  or  tbercafter  acquired, 
uulees  bis  rif^bt  is  waived  by  a  marriage  contract. 

2.  Wben  a  female  citizen  of  tbe  United  States  marries  an  alien,  baving  a  domicile  on 

tbo  continent  of  Europe,  bor  domicile  generally  becomes  tbe  samcashiH;  in 
otber  word^,  by  marriage,  tbe  wife's  domicile  is  generally  merged  in  that  of 
her  busband. 

.'J.  Wben  a  matrimonial  contract  is  entered  into  at  a  place  other  than  in  tbe  conutry 
or  state  of  tbe  husband's  domicile,  the  lex  loci  domicilii,  not  tbe  Icjc  loci  contracts. 
determines  tbe  husband's  rights  in  respect  of  the  personal  estat-e  of  the  wife. 

4.  In  sncb  case,  in  the  absence  of  a  nuptial  contract,  tbe  lawrt  of  the  place  of  the  hni- 
band's  domicile  generally  determine  his  rigbt  to  government  bonds  of  the  wife, 
owned  at  the  time  of  marriage,  or  thereafter  acquired,  unless  sncb  right  is  waived 
bv  valid  contiact. 

f).  The  right  to  a  transfer  of  governmout  bcmds  arising  by  operation  of  law  at  the 
owner's  domicile  is  recognized  as  valid,  when  not  in  conflict  with  an  act  of  Con- 
gress or  public  policy. 

6.  The  law  applicable  to  negotiable  securities  issued  by  corporations  and  private  per- 

sons is  generally  applicable  to  negotiable  public  securities  of  the  United  States. 

7.  The  laws  of  the  United  States  in  force  at  the  place  where  such  public  securities  are 

issued  and  i)ayabIo — the  Treasury  Department  at  Washington — generally  gov- 
erns their  construction,  obligation,  and  validity. 

H.  L'pon  the  same  jmnciple,  the  construction,  oblig.ation,  and  validity  of  a  post-nuptial 
(•ontract  in  relation  to  such  bonds  is  governed  by  the  laws  of  the  place  where  it 
is  made. 

ih  Xo  matt-er  what  may  be  tbe  laws  of  tbe  jdace  of  domicile  of  aliens,  a  j)Ost-uuptial 
contract  made  and  executed  by  an  alien  busband  and  wife  in  the  District  of 
Columbia,  or  generally  in  the  United  States,  by  which  government  bonds  are 
purchased,  in  whole  or  in  part,  with  the  wife's  means  and  registered  in  her  name 
is  valid  ;  and  tbe  husband  cannot  .assert  any  marital  rights  to  have  such  bonds 
transferred  to  biinself,  as  bis  proi)erty,  as  be  could,  at  common  law,  bonds  owned 
l»y  tbe  wife  at  tbe  time  of  marriage,  or  acquired  afU»rwards  by  succession,  gift, 
becpicst,  or  distribution.  Tli(?re  are  several  sufficient  reasons  for  this:  (1.)  The 
rights  of  tbe  wife  in  such  caso  are  difterent  from  those  existing  at  common  law, 
in  this,  that  by  the  common  law  she  cannot  assign  negotiable  securities  without 
the  ass<;nt  of  the  bnsban<l,  yet  in  this  rase  she  can  alone  assign  government 
bonds  registered  in  her  name,  and  interest  checks  payable  to  her  order.  (*i.) 
The  American  law  generally  recognizes  tbe  right  of  a  husband  to  waive  his  mari- 
tal rights,  and  such  jiost-nnptial  contraet  is  valid  as  such  waiver.  (3.)  When 
the  United  States  has  Jissented  to  sncb  post-nuptial  contract  and  issued  bonds 
in  the  wife's  nanu*,  tbe  busband  is  esto])ped  from  denying  the  validity  of  such 
waiver.  (4.)  Such  contract  is  valid  as  a  settlement  of  property  to  the  separate 
nso  of  the  wife.  (.').)  Tbe  general  rule,  that  tbe  marital  rights  of  the  husband 
in  the  wife's  jiersonal  jiroperty  are  determined  by  the  law  of  his  domicile,  is 
subject  to  tbe  exception  that  bis  rights  in  relation  thereto  arising  under  con- 
tracts made  by,  or  with  his  assent  atftM'tiug  such  proi)erty,  are  to  b<'  determined 
by  tbe  laws  of  the  jdace  where  tbe  contract  is  ma<le. 

10.  The  acts  of  Congress  under  which  government  bonds  are  issued  arc  paramount  to 
all  other  law.     Hence,  rights  fixed  by  these  are  not  controlled  by  any  other  law. 
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I.  TliD  gnnrrnl  nil>'  in  IhocanrlsU,  that,  a  fnrei^  )i;niii'ilinu,  conimittee,  nvouutor,  or 
MlminiDli'Ktiir  raiiiiot  exerrisi-  any  nuthin'ity  in  tlif  TuHpiI  Stnl*n  over  timj-iMD 
prn]ii!rt>'  nr  oi'diiinry  ulniriiB,  iiiikss  iintliDri/cil  ii.v  atutuli?. 
But  it  is  a  riili-  in  tlio  Trroaiiry  Depurtmoiit.  soUU-d  hy  loug  u«ng<'.  nml  iJio  di^is- 
ions  of  tha  acronnt  ing  nffioors.  thnl  pftytnont  ttf  negotiable  piililic  Btsciiritles  msy 
he  maAv  tci  a  for(ii)in  gnnrdijiti.     ThiK  rule  38  alsn  rci'ogiii/Pii  l>y  Itie  commnn 

^  Tilers  1h  n  I'^miiiixi  law  i>t'  rli<i  cM-i'iiiivi^  ilupuDiimiitH  iri-iiliiug  fnua  iittagn,  an 
well  u  onilu  jiiiljviurj-. 

The  rvcottl  uf  tliv  Htiiii)iiil[ii(Mil  nt'it  foreign  gtiivi'di-iii.  rotiiiiiilteii.  or  trustei;  o(  itii 
iiiHiiDtr  pcnuiti.  miial  abow  uii  niljiidicntioii  ofHUcli  peraoii't  inaniiily,  ami  tbo*p- 
puintmtMil  nf  micb  guariliaD,  i^oiiimittnc,  or  trmtteit  b<r  a  Fompetcnt  judicial  tri- 
bunal in  a  prm'Ai^ltng  li>  whirh  tbc  instino  person  wiia  a  piirty, 

<ia  ibe  applicniuin  <>■'  the  bnsbnnil  of  no  iusnne  tvil'ij,  a  KnArdinii,  i:iininiHtee,  or 
truHlen  luay  Bometiititw  li(>  uppniuted  in  tbB  District  of  ruliiinbin,  notwitbsUnd- 
ing  the  bnsbaiid  aud  nifo  ure  ailieoH  bnviujj  a  domicile  abroad,  nnd  rapwiatly 
wbeu  then-  m  no  forvigu  appointuitnt. 
,  rsyrarutof  liondsof  tbe  TTnlti'd  Slatpg  iiiuy  lio  luitite  to  foreign  pnucutors  i)r  wl- 
iniointralorN  bnving  pomesainn  of  sncb  bondn,  fxitrr hilly  wben  tiinrc  is  no  ad- 
■nlnistralion  taken  ont  in  tlio  Uuili'd  SliUns. 

On  tlie  30tb  of  Septfiiiilier.  1874,  Mr.  C.  N.  de  Bildt,  a  Hwediali  8iib- 
Bct.  Ii^riii;;  bis  domicile  in  Sweden,  was  married  Ht  Paris,  Frauce,  to 
uiliati  AiipiNtnSUiart  Moore,  n  citizen  of  tlio  United  States,  previously 
toiiiiciU-d  ill  l'l]iladel|iliia,  Pa. 

Jauuary  7.  187!',  tlie  partiesf  beiiiH'  at  Wasliingtou  City,  D.  U.,  four 
ler  c(!nt.  rfgixtcred  boiidH  of  tiie  United  States,  iiuml>ered  3i:i3ti,  31337, 
1238  atid  3123.  for  $1.()00  each,  and  issued  under  act  of  Congress  of 
Foly  14,  1S70,  were,  with  the  assent  of  tlielinsband.issned  and  inserihed 
I  the  name  of  bU  wife. 

Mr.  de  Bildt  lieraine  secretary  of  leyatimi  of  tlie  Swedisli  and  Nor- 
egian  en)ba»Kyiii  tlie  United  States:  and,  wliile  he  au'l  Madame  de  Bildt 
irere,  in  consetpieiice  tliereof.  temporarily  residing  in  tlie  United  States, 
be  became  inNnne.  ahont  May  4,  1)1^1,  ami  in  now  traveling  iu  Knmpe 
m  ber  bealtli.  She  has  not  been  adjndged  insane  by  any  tribunal.  By 
'irtne  of  his  marital  rights,  application  was  made  to  the  Secretary  of 
9ie  Trtaeary  by  Mr.  de  Bildt  to  cause  the  bunds  to  he  transferred  to 
lini  and  inscribed  in  his  name,  as  his  property.  Mr.  de  Bihlt  asks  also 
6r  payment  upon  his  indorsement  of  sundry  ioterei^t  checks,  issued 
Ber.  Statn..  3jO:!,  31144,  .'l(i88},  payable  to  tlie  order  of  Lilian  de  Bildt,  in 

lyinent  of  interest  on  said  bonds,  being  13  cliecks  of  $W  eaeh.  for 
loarter  yearly  intewst,  amounting  in  all  to  (1520. 

It  is  shown  that  the  mother  of  Madame  de  Bildt  gave  to  lier  daughter 
uid  bei-husbaiidaft«r  their  marriage,"  to  be  theirccinmou property",  the 
Doney  with  which  the  bonds  were  bought,  aud  that  "  no  marriage  con- 
mcl  •     •     "  has  been  registered"  in  llie  proper  court  at  Stockholm 

'tween  Mr.  de  Bildt  and  wife. 

The  law  of  Sweden  is  thus  certified : 

"  At  tlie  request  of  Mr.  C.N.  1»,  Bildt,  cliambL-riaiii, . secretary  of  Jega- 
ion,&c.,  I  hereby  certify: 

"Ist.  That  when  no  marriage  contract  has  been  made  between  bus- 
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baud  and  wife,  or  no  special  i)rescriptioiis  otherwise  made  as  to  aoy 
particular  property,  the  husband  is  by  the  law  of  Sweden,  empowered,' 
as  the  fi:uardian  of  the  wife,  to  admiuister  and  dispose  of  not  only  the 
properly  belonging  to  the  conjoints  in  common,  but  also  the  private 
property  of  the  wife,  and  this  without  any  other  limitation,  than  that 
the  husband  may  not  withcmt  the  consent  of  his  wife  sell  or  hypothecate 
the  wife's  private  real  estate;  an<l  in  consequence,  as  concerns  certifi- 
cates of  indebtedness  or  bonds  belon^jini^:  to  the  wife,  the  husband  has 
the  ri^lit,  without  needing  to  be  specially  comnussioned  or  empowered 
for  such  purpose,  to  sell  such  papers,  to  receive  the  interest  thereon  and 
to  jifive  (iiiittanee  and  receipt  for  any  monies  derive^l  from  such  source; 
and, 

'*2d.  That  the  fact  that  deeds,  certificates  of  indebtedness,  bonds  or 
any  such  papers  are  made  out  to  the  wife,  is  not,  according  to  the  law 
of  Sweden,  alone  and  by  itself  evidence  that  the  i>roi)erty  represented 
by  such  papers  belongs  to  the  wif4*  privately  or  is  excepted  from  the 
administration  of  the  huslmnd. 

''C.  LEYOXHUPUl), 
"  Chancellor  of  Justice  of  th€  K^alin. 

'^Stockholm,  JhUj  10, 1881. 

'*  To  the  Minister  for  the  Foreiyn  Affairs  : 

"  In  reply  to  your  excellency's  letter  of  the  J9th  instant,  accompauied 
by  the  inclosed  application  of  Mr.  G.  Hildt,  secretary  of  legation,  dated 
on  the  30th  of  November  next  jireceding,  I  beg  first  to  remind  that  the 
custom  existing  in  some  foreign  countries,  a^  tor  instance,  America  and 
elsewhere,  of  registered  bonds,  that  is  to  say,  such  obligations,  one  of 
whose  essential  features  is,  and  to  the  due  creation  and  validity  of  which, 
it  is  absolutely  recjuisite,  that  they  under  (tertain  strictly  determinate 
forms  shall  for  a  certain  named  in<lividnal  be  entered  into  public  memo- 
rial books  made  up  for  this  sj^ecial  puri)()se,  or  as  so  called  registers, 
has  not  been  introduced  into  this  country  and  that  accordingly  no  s])ec- 
ial  legislation  as  to  such  bonds  has  tnken  i)lace  here,  as  the  case  is  in 
some  other  countries,  in  consequence  of  which  such  judicial  questions 
as  may  arise  here  with  regard  to  such  bonds  must  be  Judged  according 
to  the  same  law  and  the  same  i»rinciples  that  are  adaptable  for  another 
personal  proi)erty,  as,  tor  instan(!e,  claims  based  on  notes  of  hand  &c. 

*'  Having  premised  the  above  observations,  I  now  further,  at  the  re- 
quest of  the  secretiiry  of  legation,  Mr.  Bihlt,  proceed  to  certify : 

''  1st.  That  according  to  Sweedish  law,  the  circumstance  that  a  married 
woman  has  fallen  into  insanity  does  not  by  itself  atfect  or  alter  the 
Judicial  relation  between  her  and  her  husband,  and  that  the  liusbamFs 
guardianship  over  the  wife  thus  continues  unaltered  after  and  during 
her  insanity,  juid: 

^'2d.  That  this  guardianship,  (where  it  has  not  been  retrenched  b.v 
any  convention  or  otherwise  for  certain  events  no  special  prescriptions 
are  given)  conii)rises  the  right  for  the  husband  to  sell  personal  pioperty 
belonging  to  the  wife  and  a<*cor<lingly  also  bonds  registered  in  her  name, 
in  which  transaction  it  is  an  indifferent  matter  in  view  of  the  law 
whether  the  sale  is  effected  in  the  hushand's  own  name,  or  with  referring 
to  his  gmu'dianshi]). 

''  Whereas,  according  to  what  has  been  stated  above,  no  speciiU  leg- 
islation with  regard  to  registered  bonds  exists  in  this  country,  nor  any 
special  prescription  as  to  the  husband's  guardianshi])  over  his  wife  when 
insane  has  been  issued,  there  is  no  other  law  adaptable  to  this  case  than 
the  1st  paragraph  of  the  iHli  (rhaptrr  of  the  matrimonial  code,  which  in 
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nonnectioii  with  tbe  addition  thereto  uAiised  by  the  Bnyal  Enavtinent  of 
the  11th  Decemher,  1874,  rans  a»  folloift):  'When  man  and  wife  have 
been  iiiarricil  to  c:trh  other,  then  he  is  her  true  guardian  and  represent- 
ativt-  in  ;ill  riiuttrrs  ti)  sne  and  net  for  her  except  with  regard  to  prop- 
erry  lli;il  li:is  lui-ii  wiilidrawu  from  his  management;  the  wife  will  alao 
fthare  the  smial  station  and  condition  of  her  hiislmnd.' 

"  If  hy  «  matrimonial  convention  it  haaheun  hilipnhttcd  that  property 
belougiug  to  the  wife  efiall  l»c  distrusted  from  iho  management  of  the 
liusbund,  or  if  such  a  preatTiptioii  has  been  given  with  regard  to  prop- 
erty devolved  iijioii  tlie  wife  by  gift  or  will  nn  (;ondition  that  such  [)rop- 
crty  shall  be  her  private  one,  then  the  wife  is  alone  mistress  over  such 
property  and  its  revenues,  if  not  otherwise  has  been  stipulated  as  to  the 
mail n gem ent.  What  the  wife  is  able  to  gain  by  her  own  work,  of  that 
she  Khtill  also  be  alone  possessed. 

"Stockholm,  the  liSth  Deeember,  IS,-^1. 

"C.  LKYI>NHITP[ID." 


Decihion  bv  William  Lawbence,  First  Comptrollty: 

The  right  of  the  clalmAnt  to  indorse  and  collect  the  interest  chocks 
in  question  depends  upon  the  same  principles  of  Inw  applicable  to  his 
elaim  to  have  a  tniusfer  made  to  himself  of  the  bonds.  This  right  is  to 
be  determined  either  by  the  laws  (1)  of  the  place  of  marriage,  or  (2) 
of  tlie  place  of  domicile  of  the  parties,  or  (3)  of  the  plac«  where  the 
bonds  and  interest  checks  were  issned  and  payable,  or  (4)  by  the  cir- 
camsbmces  under  which,  and  considerations  upon  which,  they  ■were  is- 
sued. The  nationality  of  tiie  parties  and  the  insanity  of  one  of  them  are 
elements  to  be  cnusidered. 

I.  The  nationality  of  the  wife  is  not  shown  by  the  transcript  of  the 
Swedish  law. 

In  the  absence  of  a  statute,  an  alien  woman  was  not  made  a  citizen 
of  the  United  States  by  her  marriage  with  a  citizen  thereof.  (Shanks 
r»,  Diipont,  3  Pet.,  246;  Bev.  Stats.,  1904).  And  an  American  woman 
does  not  lose  her  citizenship  by  marriage  with  an  alien.  Generally^ 
where  the  English  common  law  does  not  prevail  "the  nationality  of  a 
irotnim  on  marriage  merges  in  that  of  the  husband,"  (Nationality,  by 
Oockbnm,  I^udon,  Idfiff,  24;  Wharton,  Confl.  L.,  43, 45 ;  Morse  on  Citi- 
zenship, 29,  102,  105,  133,  136;  Phillimore,  Int.  Law,  350.)  Sometimes 
a  double  nationality  has  been  recognized,  but  this  may  now,  perhaps,  be 
regarded  as  impossible.  (Morse  on  Citizenship,  38,  76, 120.)  Whatever 
tlie  nationality  of  the  wife  in  this  case  may  be,  her  rights  are  not  affected 
thereby;  bnt  by  other  considerations — domicile  and  contract.  (Whar- 
ton, Contl.  L.,  88, 95,  119.)  There  may  be  domicile  witbont  nationality. 
{Wliarton,  Confl.  L.,  4(1.) 

II,  It  was  at  one  time  declared  by  Judge  Story,  "that  in  the  ease  of 
a  marriage  where  there  is  no  special  nuptial  contract,  and  there  has  been 
uo  change  of  domicile,  the  law  of  the  place  of  celebration  of  the  mar- 
ought  to  govern  the  rights  of  the  parties  in  respect  to  all  personal 

rble  property,  wherever  that  is  acquired,  and  wherever  it  may 
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be  situate.-'  (Story,  Coiiti.  L.,  159,  187.)  But  this  is  not  now  regaitled 
as  law.  (Whartou,  Conti.  L.,  191,  192;  Story,  Coufl.  L.,  Ked field's  ed., 
171  b  ;  Warreuder  r,  Warreiider,  2  CI.  &  Finn.,  48S;  s.  c,  0  Bligb,89. 
127;  Saul  r.  His  creditors,  7  Martin,  La.,  599.) 

III.  It  is  material  to  ascertain  the  domicile  of  the  wile,  iu  this  case, 
b(5fore  considering  the  laws  thereof.  Whartou  says,  ''English  and 
American  courts  are  *  •  *  explicit  iu  declaring  that,  ou  marriage, 
the  wife's  domicile  merges  iu  that  of  the  husband."  (Wharton,  Coufl. 
L.,  43,  189,  190;  2  Parsons  Cont.,  «th  ed.,  581,  (JOO;  E^eniisylvania  f. 
Ravenel,  21  How.,  103.)  Tlie  <lomicile  of  the  wife,  then,  is  to  be  re- 
garded as  in  Sweden. 

IV.  The  marital  rights  of  the  husband  iu  and  to  the  personal  estate 
of  the  wife,  including  intangibilities  such  as  government  bonds,  whether 
owned  by  the  wife  at  the  time  of  marriage,  or  thereafter  acquired  b}' 
her,  are  generally  determined  by  the  law  of  his  domicile,  in  the  absence 
of  any  valid  contra.^/t  to  the  contrary,  or  iu  the  abseu(*e  of  other  con- 
trolling facts.  ( Westlake,  Priv.  Int.  Law,  3G1,  30(5 ;  Wharton,  Confl.  L, 
190,  199;  Story,  Conti.  L.,  185,  193;  (loodman  r,  Niblack,  102  U.  S.. 
550;  Draft  case,  1  Lawrence,  Compt.  Dec.,  23;  Sallu's  Case,  M,  225. 
235,  237;  3  American  Law  Register,  N.  S.,  193;  Este  r.  Smyth,  18  Bea- 
van,  112.)  If  by  the  law  of  the  husband's  domicile  he  is  invested  with 
the  right  to  reduce  to  his  j)Ossession,  as  his  own,  the  government  bonds 
owned  by  his  wife  at  the  time  of  marriage,  or  which  may  thei*eafter 
come  to  her  by  succession,  devise,  distribution,  or  gift,  his  rigbt  to 
transfer  the  same  also  arises  by  oi)eratiou  oi  law.  This  is  the  rale 
as  to  notes,  bills,  and  other  choses  in  action.  And  when  the  United 
States  lawfully  becomes  a  i)arty  to  negotiable  securities,  including 
registered  government  bonds,  it  generally  (X'cupies  the  same  position 
as  a  corj)oration,  or  private  i)erson,  who  is  a  party  to  similar  instrumenti?, 
and  the  same  law  is  applicable,  subject  to  cjualitications  imposed  by 
statute,  (u*  general  princii)les  of  public  policy.  (United  States  r.  Bank 
of  the  Metropolis,  15  Pet.,  377;  2  Op.  Att.  den.,  504;  4  Id,,  90;  f<lr2%i 
S  /(/.,  1;  United  States  r,  Harker,  12  Wheat.,  559;  The  Floyd  Accept- 
ances,  7  Wall.,  0(»<I;  Vcnnilye  «S:  Co.  i\  Adams  Kxj)ress  Co.,  21  Wall., 
l'»8.)  Hemic,  a  registered  bondof  the  United  States,  payable  by  its  terms 
to  a  designated  i>erson,  ^*  or  assigns,"  is  generally  j)ayable  to  such  person 
as,  by  assignment,  or  by  operation  of  law,  becomes  an  assignee,  or  owner 
of  the  same.  (Vauglin  /*.  Northup,  15  Pet.,  0;  Armstrong  r.  Lear,  S 
Pet..  53;  (.'ari^enter  r.  Commonwealth  of  Pennsylvania,  17  1  low.,  450: 
Harrison  r.  Nixon,  9  Pet.,  48:5:  Krwiu  r.  United  States,  97  U.  8.,  307; 
(loodmiin  r.  Niblack,  102  U.  S.,  5(10;  Claims  Assignment  Ca.se,  f/H/€,13. 

V.  The  laws  of  the  United  States  in  tbrce  at  the  plac«^  where  the 
bonds  and  checks  wen*  issiunl  and  payable — the  Treasury  Department 
at  Washington — gov(»ru  their  const rucrtion,  obligation,  and  validity. 
(Story,  Contl.  L.,  210,  211 ;  Wharton,  (\)nll.  L..  401  ;  2  Parsons  Cont.,t»tli 
e<i..  571:   l>ank  of  the  the  United  States  v.  Ihninally,  S   Peters,  372: 


Sciiddcr  V.  Tiiiou  Satioiial  Bank,  01  V.  3,,  400.)     Ami,  upon  the  sa 
IHinctple,  the  conHtruction,  obligation,  and  validity  of  a  post-nuptial  c 
tract,  express  or  iniplied,  in  relation  to  such  bonds,  even  by  Liiftbaud  ami 
vifebavinga  nationatiry  and  iloniielte  in  Hn'eden,  are  t^i  V>e  deterioined 
by  the  laws  of  tlie  plui-e  where  suoh  eoutniet  was  made- 
It  is  shown  that  thB  laws  of  Sweden  rueoguizo  antenuptial  contracts 
us ro  (jroporty,  but  the  effect  of  poHt-nnptial  coiitnicts  is  not  shown; 
w  is  it  material.     If,  by  the  laws  of  Sweden,  a  married  woman  linving 
a  ilomicile  there,  eonld  not  there  make  a  valid  tsoutract  with  her  linsband, 
or  become  pay«e  in  a  government  bond,  so  as  to  extdnde  hiru  from  his 
marital  right  to  claim  the  ownership  of  such  bond,  yet  such  incapmuty 
rfoes  uot  attach  to  her  here,  when  such  contract  is  made  or  bond  issued, 
ill  the  United  Statea,  unless  the'Ww  (oci  contracltin  aut  actus"^  requires, 
TUe  rnle  on  this  snbjeet  has  been  thus  stated :  "  In  regard  to  ipiestions 
"f     '    •    •    incapacities  incideut  to  coverture,*  •    •    •     the  law  of 
th©  iloiuicile     •     "     •     is  not  generally  to  govern,  bat  the  fax  loci  con- 
tmctu»  aut  actiiSf  the  law  of  the  place  where  the  contract  is  made  or  the 
act  done."     (Story,  Oonti.  L,,  103,  54,  «(«i,  lOtl,  241;   Seudder  c.  Union 
National  Bank,  91  V.  8.,  412.) 

The  purchase  of  the  bonds  in  this  case,  in  fact,  involved  no  qnestinu 
of  the  capacity  of  a  wife  toci>ntract  with  her  husband  or  nf  the  eftect  of 
socli  contract  on  his  rights,  but  only  the  right  of  a  wife  to  be  the  payee  of 
honda,  or,  with  the  assent  of  her  husband,  to  be  a  party  lo  a  contract 
with  the  United  States,  The  general  rule  of  international  law  already 
"rtated  recogriiKe,s  the  validity  of  such  contract.  Aud,  if  this  were  not 
"Oj  Budi  contmct  is  snni'tioned  by  the  acts  of  Congress  authorizing  loans, 
***  legal  ^itidity  is  recognined  by  long  usage,  and  is  supported  by  pub- 
'•o  ntihty,  if  uot  necessity,  by  public  policy,  and  by  tho  generally-rec- 
"ffuiiied  sentiment  of  the  American  bench  and  bar.  It  would  seem, 
***«srufore,  that  executive  officers  here  would  recognize  tlie  competency 
"f*  tiiii  wife  to  make  such  post-nuptial  contract  as^that  nnide  in  this  case, 
'^*l«tlier  made  here  or  elsewhere.  (Story,  Oontl.  L.,  5.5)*;  Andrews  v, 
*  Olid,  la  Pet.,  Go.)  But  the  question  of  capacity  may  be  distinct  from 
''^sttofthu  marital  right  to  propurty  arising  under  ihis  contract. 

\"I.  [s  the  right  of  the  husband  uuder  such  cent  met  to  he  determined 
'■V   lUo  laws  of  Sweden  or  of  tlie  United  States? 

Xt  Huch  post-nnptial  contract,  or  assent,  would  in)l,  by  the  laws  of 
^'edeu,  fake  from  the  husband  his  right  tn  reduce  tlie  bonds  to  pos- 
ion,  as  his,  will  it  do  so  liercl 
It  ma,v  bo  assumed,  that  the  domicile  of  the  parties,  whose  rigtits  are 
Sng  considen^d,  is  Sweden;  that  by  the  laws  of  Sweden  the  husband 
■•*  this  case  has  a  right  to  have  transferred  to  himself  the  registered 
EO(*mment  bonds  of  the  wife  owned  by  her  at  the  time  of  marriage,  or 
'''^h  slie  thereafter  acquired  without  his  agency;  and  that  he  has  a 
*1glit  t<i  indorse  aud  collect  interest  cheeks  issue<l  to  her  on  all  such 
Writls:  and  even  thai  ;i   post  nuptial  contract  could   nor  be  tii 
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Swcileu  to  divest  the  busband  of  his  right  in  these  bonds.  But  it  does 
not  follow  that  he  has  a  right  to  the  bonds  or  interest  cheeky  in  questioD. 
The  bonds  were  purchased  with  means  obtained  from  the  wife's  mother, 
were  inscribed  in  her  name  without  objection  by  the  husband,  and  iD 
the  absence  of  evidence  on  the  subject,  it  would  be  presumed  with  his 
assent;  and  in  this  case  it  is  affirmatively  shown  that  it  was  at  his  re- 
quest. By  reason  of  all  this  a  contract  wa^i  made,  by  which  the  United 
States  agreed  to  i)ay  interest  on  the  bouds,  and  finally  the  piincipal  to 
the  wife  or  her  assigns.  This  contract  was  made  in  the  United  States— 
at  the  Treasury  Department — and  is  there  to  be  performed. 

Upon  well-settled  princi[)les  its  construction^  obligation^  and  validiit/ 
are  to  be  determined  by  the  acts  of  Congress  authorizing  the  bonds, 
the  usages  of  the  Treasury  Department,  and  general  principles  of 
public  policy,  which,  no  less  than  the  general  rule  of  iuternatioDal 
law,  make  the  contraitt  valid  in  favor  of  the  wife.  The  law  of  the  dom- 
icile does  not  control. 

1.  The  common-law  rule  is,  that  a  married  woman  cannot  assign  nego- 
tiable securities,  such  as  bonds  of  the  United  States,  or  interest  checks. 
(1  Daniel,  Neg.  Insts.,  242;  1  Bishop,  Married  Women,  39,  100  note, 
165.)  But  this  rule  does  not  apply  to  government  bonds  issued  to  a 
married  woman.  So  long  as  the  husband  does  not  assert  his  marital 
right  to  reduce  them  to  his  possession,  and  cause  them  to  be  transferred 
in  his  name,  the  wife,  as  payee,  may  assign  such  bonds,  and  may  in- 
dorse and  collect  interest  checks.  This  is  the  effect  of  the  terms  of  the 
contract  made  in  pursuauce  of  the  several  acts  of  Congress  authorizing 
pnblic  loans. 

The  bonds  in  this  cjise  were  issued  under  the  act  of  July  14,  1870, 
which  authorized  them  "in  such  form"  as  the  Secretary  of  the  Treasury 
might  "prescribe."  (10  Stats.,  272.)  The  form  of  the  registered  bonds 
is  to  pay  the  i)ayec  named,  "  or  assigns."  Hence,  by  the  very  terms  of 
the  contract,  the  payee  may  assign. 

This  form,  prescribed  by  regulations  in  pursuance  of  an  act  of  Congress* 
constitutes  a  contract  authorized  by  a  law  higher  than  any  other  law. 
(Sallu's  case,  1  Lawrence,  Compt.  Dec,  228.)  The  authorized  "regu- 
lations" of  the  Treasury  Department  on  the  subject,  which  have  the 
force  of  law,  declare  that  registered  bouds  "are  payable  only  to  such 
payees  [thereiu  named]  or  their  assigns,  and  the  property  or  ownership 
in  them  can  bo  transferred  ouly  by  assignment."    (Id.j  230.) 

The  long-continued,  uninterrupted  usage  of  the  Treasury  Department' 
has  become  law.  It  has  never  been  the  practice  to  require  the  husband 
of  a  married  woman  to  unite  with  lier,  in  assigning  bonds  inscribed  in  her 
name  either  before  or  after  her  marriage,  or  in  indorsing  interest  checks. 
The  marital  rights  of  the  husband  are  only  considered  wheti,  duly  as- 
serted by  him. 

2.  Inasmuch  as  the  wife  has  a  cai)acity  given  her  by  authority  of 
Congress  to  assign  bonds  and  indorse  and  collect  interest  checks,  it 
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rationally  follows  that  tbe  husband  may  waive  Lis  maritnl  riglita  over 
her  property  in  tlieru,  (Noleu's  appeal,  11  Harris,  Pa.,  37;  Hind's  Estate, 
5  Whart.  Pa.,  138.)  He  mnst,  if  necessary,  be  deemed  to  have  waived 
ftll  rights  ntider  Swedish  law.  The  application  of  a  particular  local 
law  ig  the  coiiseutof  the  parties.  (Wharton,  Coiifi.  L.,  397;  Betbmann- 
Holwegs'  Essays,  Venuche,  1-77.)  It  would  be  a  legal  fmad  for  the 
busbaud  to  assent  to  such  contract,  and  then  insist  that  it  should  not 
have  effect.  No  conrt  would  aid  such  a  claim.  The  husband  waived 
all  his  marital  rights  by  iiermitting  the  bonds  to  be  inscribed  in  his 
wife's  name.  By  his  sanction  a  contract  was  made  in  the  issue  of  the 
bonds,  by  which  the  United  States  agreed  to  pay  tbe  wife.  This  con- 
tract is  one  entirely  valid,  if  not  at  law,  at  least  in  equity ;  and  in  such 
case  as  this  executive  ol&cers  deal  with  the  real  ultimate  rights  of  the 
parties,  especially  when  the  party  l)ene(icially  interested  is  vested  with 
tbe  legal  title.  The  husband  having  assented  to  the  contract,  there  is 
no  principle  upon  which  his  assent  can  be  withdrawn  at  his  pleasure. 
A  contract  once  made  can,  as  a  general  rule,  only  be  terminated  by  the 
consent  of  all  the  parties  thereto,  except  when  rescinded  in  certain  cases 
of  default  in  complying  nith  its  conditions. 

3.  When  a  husband  acquiesces  in  the  issue  of  a  registered  government 
bond  to  bis  wife,  a  promise  is  made  in  her  favor,  the  validity  of  which 
he  is  estopped  from  disputing.  (Herman,  Estoppel,  504;  Wallace  v. 
Bassett,  41  Barb.,  92;  Maher  r.  Hobbs,  2  T.  &  C.  Exch.  Cases,  317; 
England  ti.  Downs,  2  Bcav,,  535;  Ashtou  r.  McDougall,  5  Beav.,  66; 
Graybtook  v.  Percival,  14  Tur.,  1103;  Loderc.  Clarke,  2  Mac.  &  Y.,382.) 

This  contract  follows  the  bonds  wherever  they  may  be.  (HeLane  v. 
Moore.,  14  How.,  253;  Bank  of  the  United  States  u.  Lee,  13  Pet,  107; 
l>uncan  r.  Cannon,  23  Eng.  Law  &  Eq.,  288,  18  Beav.,  128;  LeBreton 
r.  Nonchet,  3  JIartin  La.,  73;  Voung  v.  Tenipleton,  4  La.  Ann.,  264j 
LeBreton  v.  Miles,  8  Paige,  261.) 

4.  The  validity  of  an  ante-nuptial  contract  is  recognized  by  the  laws 
of  Sweden,  as  it  is  generally  in  all  countries.  (SchouleHs  Domestic 
Eel.,  262;  2  Kent  Cora.,  163;  Magniac  v.  Thompson,  7  Pet.,  348 ;  Neves 
V.  Scott,  9  How.,  196;  s.  o.,  13  How.,  268.) 

Post-nuptial  contracts,  by  which  the  husband  surrenders  bis  right  to 
the  wife's  property,  are  generally  valid  when  made  in  the  United  States. 
The  wife's  capacity  to  be  a  payee  in  a  promissory  note  is  recognized  even 
at  common  law. 

Thus  it  was  said  by  Dewey,  J.,  that — 

"  The  doctrine  that  a  feme  covert  has  no  civil  capacity,  must  be  taken 
with  many  qualifications:  and  although  she  cannot  during  coverture  act 
separately  from  her  husband,  yet  with  his  consent  she  may  become  a 
party  as  grantee  to  adeed,  or  obligee  to  a  bond,  or  payee  to  a  promissory 
note;  and  <n-hen  thus  made  a  party,  new  rights  may  be  acquired  by  her. 
This  may  be  effected  by  a  contract  made  [by  a  third  person]  jointly  with 
the  hnsbaud  and  wife,  or  it  may  be  by  a  contract  with  her  alone;  and 
in  either  case,  npon  the  survivorship  of  the  wife,  these  interests,  although 
H.  Ex.  219 12 
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accruing  during  coverture,  will  vest  in  her.''  (Phelps  vs.  Phelps,  20 
Pick.,  559;  1  Bishop,  Married  Women,  714, 103-107, 171;  Winsloww. 
Crocker,  17  Maine,  29 ;  Scott  vs.  Simes,  10  Bosw.,  314 ;  Bassett  vs.  Baa- 
sett,  10  N.  H.,  64;  Stan  wood  vs.  Stan  wood,  17  Mass.,  57 ;  Draper  vs.  Jack- 
son, 16  Mass.,  480;  Schouler's  Domestic  Eelations,  276.) 

In  case  of  a  mere  voluntary  gift  from  husband  to  wife,  it  may  be  at 
common  law  that  in  private  transactions  the  husband  can  still  exerdse 
his  marital  rights  over  the  property  so  given.  (1  Bishop,  Married  Wo- 
men, 720,  722.)  But  when  such  gift  is  made  in  consideration  of  the 
wife's  surrender  of  her  property,  equity  will  protect  her  interests,  and 
restrain  the  husband  from  reducing  it  to  his  possession  in  violation  of 
the  agreement,  as  it  is  for  a.valuable  consideration.  (1  Bishop,  Married 
Women,  103, 107,  239,  348,  714,  720,  722;  Searing  v.  Searing,  9  Paige, 
283;  Garlick  r.  Strong,  3  Paige,  440;  Caldwell  v.  Bower,  17  Missouri, 
664;  Needham  v.  Sanger,  17  Pick.,  500;  Booger  v.  Addison,  2  Rich., 
Eq.,  273;  Jordan  v.  Hubbard,  26  Alab.,  433 ;  Bullard  v.  Briggs,  7  Pick., 
533;  Schouler^s  Domestic  Eelations,  281;  4  Kent  Com.,  463 ;  Wheeler 
V.  Caryll,  Amb.,  121;  Simmons  v.  McElwain,  26  Barb.,  420;  Beady  f. 
Bragg,  1  Head,  511;  linger  v.  Price,  9  Md.,  552;  Hale  v.  Pluoimer,  6 
Ind.,  121 ;  Andrews  v.  Andrews,  28  Alab.,  432 ;  High  on  Injunctions, 
839;  Green  v.  Green,  5  Hare,  399,  note  6;  Johnson  v.  Vail,  1  MeOart, 
423.) 

A  husband  may  make  a  voluntary  settlement  in  favor  of  the  wife, 
and  it  will  be  protected  except  as  against  his  creditors.  (Bishop,  Mar- 
ried Women,  726;  Wickes  v.  Clarke,  3  Edw.  Ch.,  58;  Smethurst  f. 
Thurston,  Brightly,  127;  Ashe  v.  Lowe,  Hayes  &  J.,  287;  Andrews  v. 
Andrews,  28  Alabama,  432.) 

5.  The  general  rule  is,  that  the  marital  rights  of  the  husband  in  the 
wife's  property  are  to  be  determined  by  the  law  of  his  domicile,  in  the 
absence  of  all  contracts  or  other  controlling  circumstances  in  relation 
thereto.  But  his  rights  in  relation  thereto  arising  under  contracts  made 
by  or  with  his  assent  affecting  such  property  are  to  be  determined  by  the 
law  of  the  place  of  performance.    Thus  it  is  said : 

''  In  regard  to  the  merits  and  rights  involved  in  actions,  the  law  of 
the  place,  where  they  originated,  is  to  govern;  In  iw,  quce  spectaiU 
deci^oria  causce,  et  litis  decisionem^  inspiciuntur  staiuta  locij  ubi  contractuf 
fuit  celebratus.'^  (Story,  Confl.  L.,  558,  242,  260,  278;  Boullenois,  Obs. 
46,  p.  462;  Andrews  vs.  Pond,  13  Pet,  65 ;  Bank  of  the  United  States  i». 
Donnally,  8  Pet.,  372 ;  Wilcox  vs.  Hunt,  13  Id..  378 ;  Wharton,  Confl. 
L.,  401.) 

In  Seudder  v.  Union  National  Bank,  91  U.  S.,  406,  it  is  said  of  a 

contract  that  ''matters  connected  with  its  performance  are  regulated 

by  the  law  prevailing  at  the  place  of  performance." 

"  It  is  indisputable,"  says  Wharton,  "  that  there  may  be  in  the  relation 
accepted  by  the  parties  to  a  particular  territorial  law,  a  ground  for  the 
assumption  that  they  have  tacitly  adopted  the  provisions  of  this  law  as 
if  incorporated  in  their  contract.  •  •  •  The  form  and  mode  of  fulfil- 
ment are  determined  by  the  law  of  such  place  of  fulfilment."  (See  401, ». 
1st  Ed.) 
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Government  hoaAs  may  tecbniciUly  have  a  situs  at  the  domicile  of  the 
owner,  but  they  "  are  uot  to  be  treated  like  the  debte  of  a  private  debt- 
or, whicti  constitute  local  assets  iu  his  own  domicile."  (Yaughn  «• 
Sorthup,  15  Pet.,  1.) 

The  applicatiou  of  these  principles  to  the  claim  uow  made  by  the 
hnsbaud  is  conclusive  against  it.  The  issue  and  registration  of  the 
bODils  io  the  name  of  the  wife  with  the  husband's  assent,  express  or  im- 
plied, was  equivalent  to  a  valid  post-nuptial  contract,  by  which  they 
were  settled  on  her,  and  beciime  her  sole  aud  separate  property.  The 
marital  rights  of  a  husband  in  governmeut  bonds  owned  by  the  wife  at 
marriage,  or  which  come  to  her  subsequently  by  gift,  devise,  or  other- 
wise, will  always  be  recognized,  ou  his  application  for  that  purpose, 
when  they  have  not  t>eeu  waived.  But  as  to  bonds  registered  in  the 
wife's  name  after  marriage,  and  purchased  with  her  means,  or  with  her 
husband's  consent,  the  husband  has  no  right,  and  can  exercise  no  con- 
trol.    Furtlier  than  this,  this  case  does  not  require  a  decision. 

Bat  it  is  not  tu  be  understood  that  the  United  States  iu  selling  its 
bonds  is  limited  by  all  the  rules  of  the  common  or  statutory  law  of  other 
Datious,  or  of  our  States,  aS'ccting  the  rights  of  husband  aud  wife.  The 
acts  of  Congress  under  which  loans  were  made,  so  far  as  they  prescribe 
roles  of  law,  or  give  authority,  or  confer  rights,  are  higher  than  all 
other  laws.  Theactof  March  3,1865  (13  Stats.,  4G8,  sec.  2),  authorized 
the  Secretary  of  the  Treasury  to  issue  bonds  and  dispose  of  them 
"  either  iu  the  United  States  or  elsewhere,  iu  such  mauuer,  and  at  such 
rates,  and  under  such  conditions  as  he  may  think  advisable."  The  act 
of  July  14,  1370  (16  Stats.,  272,  soc.  2),  authorized  the  Secretary  of  the 
Treasury  "  to  sell  and  dispose  of  any  of  the  bonds  issued  under  this  act.'* 
Large  powers  were  given,  and,  if  the  Secretary  chose  to  sell  bonds  to  a 
married  woman,  aud  thus  nmke  her  the  beucflcial  owner,  to  whom  the 
United  States  maile  its  promise  to  pay,  it  is  difficult  to  i>erceive  any 
reason  why  such  obligation  was  not  valid  and  to  be  complied  with  ac- 
cording to  its  terms.  The  act  of  March  18,  1869  (16  Stats.,  1),  pledged' 
the  public  faith  "  to  discbarge  all  just  obligations  to  the  public  credit- 
ors." Married  women  were  included  in  this  phrase.  .  But  it  is  not  ne- 
cessary to  go  beyond  the  actual  questions  now  presented  for  decision. 

The  First  Comptroller  is  charged  with  the  duty  of  settling  the  accounts 
of  the  Treasurer  of  the  United  States,  and  must,  therefore,  pass  npon 
the  validity  of  indorsements  of  interest  checks  presented  as  vouchers 
in  his  accounts.  (Kev.  States.,  3U5.)  The  interest  checks  in  question 
cannot  lawfully  be  indorsed  by,  or  paid  to,  the  claimant.  Tliey  can  only 
be  indorsed  by,  and  paid  to,  the  proper  guardian  or  committee  of  the 
payee,  who  is  insane.  Tlie  bonds  cannot  be  transferred  to  the  claimant 
or  on  his  indorsement.  They  can  ouly  be  controlled  by  the  pro|>er  guar- 
dian or  committee  of  the  payee  therein.  And  here  arises  the  question, 
From  what  jiu-isdiction  must  the  authority  of  the  guardian  or  committee 
comet 
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It  is  well  settled  that,  at  commou  law,  a  guardian  or  committee,  as 
well  as  an  executor  or  administrator,  appointed  in  a  foreign  jurisdiction^ 
cannot  maintain  a  suit  in  the  judicial  tribunals  of  this  country  as  to 
tangible  property  or  ordinary  claims,  except  by  force  of  a  statute  authoriz- 
ing it.    Thus  Story  says : 

"No  foreign  guardian  can  virtute  officii  exercise  any  rights  or  powers  or 
functions  over  the  movable  property  of  his  ward  which  is  situated  in  a 
different  State  or  country  from  that  in  which  he  has  obtained  his  letters 
of  guardianship.  But  he  must  obtain  new  letters  of  guardianship  from 
the  local  tribunals,  authorized  to  grant  the  same,  before  he  can  exercise 
any  rights,  powers,  or  functions  over  the  same.'*  (Confl.  Laws,  504  a, 
499,  512,  513;  3  Burge,  Comm.  on  Col.  &  For.  L.,  Pt.  2,  oh.  23,  sec  6,  p. 
1010,  1011;  Morrell  vs.  Dickey,  1  Johns.  Ch.,  153;  Kraft  vs.  Wickey,  4 
Gill  &  Johns,  340 ;  4  Cowen,  529,  n. ;  see  McNamara  vs.  Dwyer,  7  Paige, 
241.) 

As  to  administrator:  (Fenwick  v.  Sears'  adm'rs,  1  Cranch,  259;  Dixon's 
ex'rs  V.  Eamsay's  ex'rs.,  3  id.,  319;  Ker  v.  Moon,  9  Wheat.,  565;  act 
of  Congress  June  24,  1812,  2  Stats.,  758,  sec.  11,  ch.  106;  Vaughn  v. 
North  up,  15  Pet,  1;  Mackcy  v.  Coxe,  18  How.,  100;  Kane  v.  Paul,  14 
Pet.,  33;  Wharton,  Confl.  L ,  604,  note,  with  many  authorities  collected; 
Aspden  v.  Nixon,  4  How.,  467 ;  Smith's  adm'r  v.  Union  Bank  of  Gteorge- 
town,  5  Pet.,  518;  Noonan  v.  Bradley,  9  Wall.,  394;  Rice  v.  HonstOD, 
adm'r,  13  Id.j  66;  Parsons  v.  Lyman,  20  N.  Y.,  103;  Petersen  v.  Chemi- 
cal Bank,  32  Id.,  21;  Pond,  adm'r,  v.  Makepeace,  2  Mete.,  Mass.,  114; 
Stevens,  adm'r,  v.  Gaylord,  11  Mass.,  263;  Abbott,  adm'r,  r.  Coburo, 
28  Vt.,  663.) 

The  rule  has  sometimes  been  carried  so  far  as  to  hold  that  the  voluntaiy 
payment  of  a  debt  at  the  domicile  of  the  debtor  to  a  foreign  administra. 
tor  is  no  defense  to  a  suit  by  an  administrator  subsequently  appointed  at 
such  debtor's  domicile.  (Wharton,  Confl.  L.,  626,  n.;  Anon.  2  Am.  Law 
Rev.,  359;  Noonan  v.  Bradley,  9  Wall.,  394;  Curtis  v.  Smith,  6  Blatchf. 
C.  C,  537;  Story,  Confl.  L.,  515  a;  Currie  v.  Bircham,  1  Dowl.  &  Ryl.,  35; 
Tyler  v.  Bell,  1  Keen,  826;  2  Mylne  &  Craig,  109;  Atty.  Gen'l  v.  Dimond, 
1  Cromp.  &  Jarv.,  370;  Preston  v.  Lord  Melville,  8  Clarke  &  Finn.,  14.) 
Other  authorities  hold  such  payment  a  valid  discharge  everywhere. 
(Story, Confl.  L.* 515,  513,  514,  518, 519,  520,  525;  Stevens,  admr.,  v.  Gay- 
lord,  11  Mass.,  256;  Doolittle  v.  Lewis,  7  Johns.  Ch.,  49;  Shultz  v.  Pulvert 

3  Paige,  182;  Hooker  v.  Olmstead,  6  Pick.,  481;  Alkyns  v.  Smith,  2 
Atk.,  63;  Trecothick  v.  Austin,  4  Mason,  33;  Huthwaite,  admr.,  f. 
Phaire,  1  Mann.  &  Grang.,  159;  Anderson  v.  Gaunter,  2  Mylne  &  Keene, 
763;  Wilkins  v.  Ellett,  admr.,  9  Wall.,  740.) 

In  Vroom  v.  Van  Home  (10  Paige,  N.  Y.  Ch.,  557)  it  is  held  that  a 
foreign  executor  may  take  charge  of  property  in  this  country,  or  receive 
payment  of  debts  due,  but  only  "  where  there  is  no  conflicting  grant  of 
letters  here."    (Despard  v.  Chiircbill,  53  N.  Y.,  192;  Stone  v.  Scriptare, 

4  Lansing,  N.  Y.  S.  C,  186.)  In  Mackey  v.  Coxe,  (18  How.,  104)  it  is 
said: 

"Although  an  executor  or  administrator  cannot  sue  in  a  foreign  courts 
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in  virtue  of  Iiis  original  letters  of  admiDistration,  yet  he  may  lawfully, 
tinder  that  adininistration,  receive  a  debt  voluntarily  paid  in  any  other 
3lat«.  Stevens  vs.  Gaylord,  11  Mass.  It.,  250.  In  Uoolittle  vs.  Lewis, 
7  John.  Cli.,  49,  Ohaneellor  Kent  held,  that  a  voluntary  payment  to  a 
foreign  executor  or  administrator  was  a  good  discharge  of  the  debt. 
Shultz  v».  Pnlver,  3  Paige,  182;  Hooker  va.  Olmstead,  (i  Pick.,  481." 

It  was,  doubtless,  because  of  this  condition  of  the  common  law  that 
Congress  passed  the  act  of  June  24,  1512  (2  Stats.,  758,  sec'.  11),  which 
anthorized  "any  person  *  •  •  to  whom  letters  testamentary 
or  of  administration  hath  been  or  may  •  •  ■  be  granted 
•  •  •  in  any  of  the  United  States  or  •  "•  "  Territories  thereof, 
to  maintain  any  suit  •  ■  •  and  recover  any  claim  in  the  District 
of  Columbia."  This  gave  authority  to  such  executor  or  administrator 
"to  prosecute  and  recover  claims  •  •  •  against  the  government." 
(Vaughn  vs.  SJorthup,  15  Pet.,  7;  Mackey  vs.  Coxe,  18  How.,  100;  Kane 
va.  Paul,  14  Pet.,  35.)  It  did  not  apply  to  guardians  nor  t«  esecutors 
or  administrators  appointed  in  foreign  nations.  As  to  these,  their  powers 
rest  on  the  common-taw  rules  or  on  executive  regulations.  This  section 
of  the  act  of  1812  has  not  been  carried  into  the  Revised  Statutes  of  the 
United  States  nor  of  the  District  of  Columbia,  but  section  6  of  the  act 
is  carried  into  section  820  of  the  Revised  Statutes  of  the  District  of  Co- 
Inmbia,  and  the  residue  of  the  act  encounters  the  repeal,  enacted  by 
section  1200  of  the  revision. 

It  may  be  regarded  as  sufficiently  settled,  that  foreign  executors, 
administrators,  and  guardians  may  lawfully  receive  of  the  proper  offi- 
cers voluntary  payment  of  their  claims  against  the  government,  at 
least  when  there  are  no  conflicting  letters  testamentary,  of  administra- 
tion, or  of  guardianship.  The  law,  as  recognized  in  the  Supreme  Court 
of  the  United  States,  should  generally  he  applied  in  the  practice  of  the 
executive  departments.  Thei-e  may  be  cases,  however,  in  which  it  can- 
not be  applied.  The  common  law  of  the  executive  departments  arises 
firom  long  nsage  and  from  the  decisions  of  executive  officers.  This 
common  law  is  entitled  to  respect  in  courts,  and  is  generally  recognized. 
(United  States  v.  Moore,  95  U.  S.,  703;  Ed  wants  v.  Darby,  12  Wheat., 
210;  United  Stat«s  v.  State  Bank  of  North  Carolina,  0  Pet,  29;  United 
States  ti.  Macdaniel,  7  Pet.,  1;  United  States  v.  Bowen,  100  U.  S.,  511.) 
The  rightsof  all  parties,  when  acted  upon,  and  afterpayments  are  made 
in  pursuance  of  anthorized  decisions,  should  be,  and  doubtless  will  be, 
oonclnded  as  to  all  questions  arising  thereafter,  and  in  relatiuu  thereto, 
in  courts,  as  well  as  elsewhere.  This  result  arises  from  principles  of 
law  and  reason. 

The  powers  of  the  government  are  distributed  among  the  three  great 
departments,  legislative,  executive,  and  judicial,  A  subject  intrusted 
to  the  exclusive  jurisdiction  and  decision  of  either  department  is  gen- 
erally conclusive  on  the  others.  (Draft  Case,  1  Lawrence,  Compt.  Dec, 
>11.)    Thus,  a  political  question  decided  by  the  executive  department 
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cannot  be  reversed  by  the  judiciary.  (Luther  v,  Borden,  7  How.,  1; 
Kennett  v.  Chambers,  14  How.,  38;  State  of  Georgia  v.  Stanton,  6 
Wall.,  50.) 

It  may  be  regarded  as  a  fixed  rule  in  the  Treasury  Department,  set- 
tled by  long  usage,  by  a  long  course  of  decisions  by  the  proper  ofi&cers, 
and  by  considerations  of  utility  and  public  policy-,  if  not  of  necessity, 
that  payment  of  a  public  debt  to  the  foreign  guardian  of  an  alien  is  fully 
authorized  and  valid.    As  far  as  government  bonds,  or  other  negotiable 
public  securities  are  concerned,  the  public  credit  would  suffer  in  the 
eyes  of  all  foreigners,  and,  it  may  well  be  supposed,  in  the  estimation 
of  our  own  citizens,  if  the  Treasury  Department  refused  to  recognize 
the  authority  of  foreign  guardians.    The  authority  of  foreign  executors 
and  administrators  is  to  be  deemed  equally  entitled  to  recognition,  es- 
peciall^'  if  there  is  no  administration  in  this  country,  and  if  it  is  shown 
that  there  are  no  creditors  here  entitled  to  be  satisfied  from  assets  here. 
The  rule  of  common  law,  that  an  administrator  in  a  State  of  this  Union 
of  a  deceased  citizen  thereof  has  no  authority  to  maintain  a  suit  in  the 
District  of  Columbia  to  recover  a  debt  due  his  intestate  from  a  resident 
here,  cannot  be  applied  to  claims  against  the  United  States  without 
great  inconvenience.    Whatever  may  be  the  law  as  to  ordinary  claims,  no 
such  rule  can  be  applied  to  negotiable  public  securities.    It  would  seri- 
ously affect  the  public  credit,  and  be  contrar^^  to  the  common  under- 
standing of  lawyers  in  the  States,  to  hold  that  administration  must  be 
taken  out  in  the  District  of  Columbia  to  collect  interest  on  registered 
government  bonds,  or  the  principal  when  due,  before  payment  could  be 
made,  in  case  of  the  death  of  a  citizen  who  has  held  them  in  the  State 
of  his  domicile.    This  cannot  be  the  law.    As  to  government  bonds  and 
interest  checks,  there  is  a  sound  principle,  upon  which  an  executor, 
administrator,  or  guardian  in  any  one  of  our  States  or  Territories  is 
authorized  to  receive  payment  thereof.    The  bonds  are  negotiable  by 
express  statute,  and  the  form  adopted.    The  interest  checks  are  equally 
so.     (The  Floyd  Acceptances,  7  Wall.,  6m -y  McKnight's  Case,  ig  Court 
CI.,  305.)    An  executor,  administratx)r,  or  guardian,  duly  appointed  at 
the  domicile  of  the  decedent,  or  ward,  in  a  State  or  Territory  of  the 
United  States,  is  fully  authorized  to  receive  payment  of  negotiable 
public  securities  of  the  United  States.    Thus  it  is  said  in  Rorer  on  Inter- 
State  Law,  248  and  249: 

"  The  proper  jurisdiction  in  which  to  obtain  letters  testamentary  or  of 
administration  is  in  the  State  and  ])lace  of  the  decedent?s  domicile,  at 
the  time  and  place  of  his  death."  (Crosby  V8.  Leavitt,  4  Allen,  410; 
Christy  vs.  Vest,  36  Iowa,  285;  Chaniberlin  vs.  Wilson,  45  Iowa,  149; 
1  Williams  on  Executors,  495,  et  seq.  6th  Am.  Ed.,  top  paging).  "  If  there 
be  assets  in  another  State  or  States,  and  administration  be  obtained 
there,  such  administration  is  ancillary  to  that  of  the  administrator  or 
executor  acting  as  such  at  the  place  of  the  decedent's  domicile,  at  and 
immediatelv  preceding  his  death."  (Probate  Court  vs.  Kimball,  42  Vt, 
320;  Chamberlin mWilson, 45  Iowa,  149.)    •     •    •     ''It  is  well  settled 
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that  an  adminifltrator  of  a  deceased  persoa  caDoot  be  appointed  by  a 
conrt  of  a  State  other  tliau  thut  of  bis  domicile  nt  biB  deatb,  if  in  sacb 
other  8tate  lie  left  no  estate."  (Crosby  va.  Leavitt,  4  Alien,  410;  Miller 
M.  Jones,  26  Ala.,  247;  Grimes  va.  Talbert,  14  Md.,  109;  Tlitimb  va. 
Gresham.  2  Met..  Ky.,  300;  Brongbton  va.  Bradley,  34  Ala.,  604;  JefFer- 
Ronville  R.  E.  Co.  va.  Swayue,  26  lud.,  447.) 

In  Vaaghn  r.  Nortbup  (15  Pet,  1)  it  was  decided  that — 

"The  debts  due  from  the  Government  of  the  United  States,  have  no 
locality  at  the  seat  of  government.  The  United  States,  in  their  sov- 
ereign capacity,  have  no  particnlar  place  of  domicile:  but  possess,  in 
contemplation  of  law,  an  ubiquity  throughout  the  Union;  and  the  debts 
dae  by  them  are  not  to  be  treated  like  the  debts  of  a  private  debtor, 
whicb  constitute  local  assets  iu  his  own  domicile." 

An  ancillary  administrator  maybe  appointed  in  a  State  where  a  debtor 
is  funnd  owing  the  e-state  of  a  decedent  domiciled  and  dying  in  another 
State.  But  government  bonds  are  not  assets  in  any  State  except  that 
of  the  domicile  of  the  deceased.  This  is  in  law  their  situs.  The  reason- 
able inference  is  that  a  foreign  execntor,  administrator,  or  guardian  may 
generally  receive  payment  of  United  States  bonds.  Many  difficult 
questions  may  arise  under  our  system  of  government  as  to  the  rights  of 
an  execntor  or  admiuistrater. 

In  what  State  of  the  Union  should  an  eseciitor  or  administrator  be 
appointed  I  If  in  any  one,  would  that  exclude  such  appointment  in 
anotbcrt  If  the  laws  of  the  State  in  which  the  first  ax>poiutment  is 
made  should  require  the  creditors  domiciled  there  to  be  paid  iu  prefer- 
ence to,  or  exclusion  of,  those  domiciled  in  another,  great  injnstice  would 
be  done.  There  would  be  some  reaJiou  in  holding  that,  as  to  ordinary 
negotiable  eecuritiea  mode  by  private  debtors,  an  executor  or  adminis- 
trator appointed  at  the  domicile  of  the  decedent  might  sue  for  and  re- 
cover debts  due  from  debtors  iu  another  State,  but  the  weight  of  author- 
ity is  against  it.     It  is  said  by  Story  that — 

"Where  an  execntor  or  administrator,  iu  virtue  of  an  administra- 
tion abroad,  becomes  there  jiossessed  ot  negotiable  notes  belonging  to  the 
deceased,  which  are  payable  to  bearer,  ■  •  •  he  becomes  the  legal 
owner  and  bearer  by  virtue  of  his  administration,  and  may  sue  thereon 
inhisownname;  and  he  need  not  take  ont  letters  of  administration  in  the 
State  where  the  debtor  resides,  in  order  to  maintain  a  suit  against  him." 
(Story,  Confl.  L.,  517,  359,  516;  1  Daniel,  Negotiable  Instruments,  883; 
Wharton,  Confl.  L.,  457 ;  2  Parsons,  Notes  and  Bills,  373  ;  Robinson  va. 
Orandali,  9  Wendell,  425;  Dixon  va.  Kamsey,  3  Crunch,  31»;  Harper 
M.  Butler,  2  Peters,  239;  Pond,  admr.,  va.  Makepeace,  2  Mete,  114; 
Ratbwaite,  admr.,  va.  Fhaire,  1  Mann.  &  Grang,,  159;  Band,  admr., 
««.  Hubbard,  4  Mete,  250 ;  Barrett  vs.  Barrett,  8  Greenl.,  Bennett's  Ed., 
353;  Trimbey  va.  Vignier,  1  Bing,  N.  C,  151;  Bawliuson  va.  Stone,  3 
Wilson,  1 ;  S.  0.,  2  Str.,  1260;  Trecothick  ra.  Austin,  4  Mason  16 ;  Van- 
qaelin  va.  Bonard,  15  C.  B,,  N.  S.,  341.) 

Whether  the  same  rule  shall  be  appliwl  to  foreign  executors  or  ad" 
'  ministrator^  having  the  custody  of  government  bonds  need  not  now  be 
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The  "regulations''  of  the  Treasury  Department  may  properly  deter- 
mine this  question  as  to  government  bonds.*     (7  Op.,  240.) 

The  interest  checks  in  question  may  be  indorsed  by  and  paid  to  the 
proper  guardian  or  committee  duly  appointed  in  Sweden.  The  record 
of  the  authority  of  such  guardian  or  committee  must  show  an  acljndiea- 
tion  of  the  question  of  insanity,  and  the  appointment*  of  a  guardian  or 
committee  by  a  competent  judicial  tribunal  in  a  proceeding  to  which 
Madam  de  Bildt  is  a  party.  (Sallu's  Case,  1  Lawrence,  Compt.  Deo, 
214.)  If  it  be  found  inexpedient  to  secure  the  appointment  of  a  guar- 
dian or  committee  in  Sweden,  and  an  appointment  can  be  miade  on  the 
application  of  the  husband  in  the  District  of  Columbia,  it  may  be  recog- 
nized. The  Maryland  statute  of  March  10, 1786,  ch.  72,  sec.  6,  in  force 
in  the  District  (1  Dorsey's  Laws,  211),  authorizes  the  chancellor  ^4o 
superintend,  direct  and  govern  the  affairs''  of  "lunatics,''  **both  as  to 
the  care  of  their  persons  and  management  of  their  estates,"  and  to  "ap- 
point a  committee,  trustee  or  trustees,  for  such  persons,  and  may  make 
such  orders  and  decrees  respecting  their  persons  and  estate  as  to  him 
may  seem  proper." 

The  claimant  will  be  advised  accordingly. 

Tebasuby  Department, 

First  Comptroller's  Office^  May  12, 1882. 

*  The  existing  regulations  are  as  follows: 

ASSIGNMENTS  BY  REPRESENTATIVES  AND  SUCCESSORS. 

In  case  of  death  or  snccessorship,  the  representative  of  the  deceased  person,  or  the 
successor,  must  furnish  official  evidence  of  such  decease  or  successorship,  and  of  hit 
own  appointment,  authority,  or  power.  An  executor  or  administrator  may  assign  bonda 
standing  in  the  name  of  the  deceased  person  in  whose  stead  such  executor  or  adminii- 
trator  shall  be  acting.  Where  there  are  two  or  more  legal  representatives,  all  most 
unite  in  the  assignment,  unless  by  a  decree  of  court  or  testamentary  provision  some 
one  or  more  of  thom  is  or  are  designated  and  empowered  to  dispose  of  the  bonds.  If 
the  bonds  had  been  held  by  the  deceased  in  the  capacity  of  a  fiduciary  or  trustee,  the 
letters  testamentary,  or  of  administration,  must  be  accompanied  by  an  order  of  the 
court  authorizing  the  contemplated  transfer. 

An  executor,  administrator,  trustee,  guardian,  or  attorney  cannot  assign  bonds  to 
himself,  unless  he  be  specially  authorized  to  do  so  by  a  court  possessing  jurisdiction 
of  the  matter. 

FOREIGN  SUCCE8SOR8HIP  ASSIGNMENTS. 

Where  a  payee,  at  the  time  of  his  death,  was  a  resident  of  a  foreign  country,  the 
party  claiming  to  direct  and  execute  the  transfer  must  furnish  an  exemplified  copy 
of  the  will  or  other  instrument  conveying  the  requisite  authority,  duly  certified  under 
the  hand  and  seal  of  the  proper  officer,  attested  by  the  certificate  of  a  United  States 
minister,  cliarg<?,  consul,  vice-consul,  or  commercial  agent,  or,  if  there  be  none  such 
accessible,  (which  fact  shall,  in  such  case,  be  certified,)  by  that  of  a  notary  public,  to 
the  effect  that  such  exemplified  copy  is  executed  and  granted  by  the  proper  tribunal 
or  officer,  and  is  in  due  form  and  according  to  the  laws  of  that  country.  The  assi 
ment  should  be  executed  as  hereinbefore  directed. 
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I.  The  provtico  stated  uudur  nbicb  uiaaey  is  odvauced  to,  and  pensions  are  paid  by, 

peatdUD  ngents  as  disbursiDg  oltipurs. 
S.  Tbe  oci-oiiuts  uf  pensioa  agRDt«  are  settled  In  the  oQlci  s  of  the  Third  Auditor  aod 

Second  Csiuptroller  on  voachera  UKScuted  bf  penaioners. 

3.  If  an  uBsistaut  trenHurer  or  other  depoeUnry  of  public  moneys  of  the  United  States, 

with  whom  A  pension  Bigeiit  has  deposited  money  for  tbu  pajment  of  pension 
ohocki,  pay  a  pension  chci;k  toa  holder  uudi^r  u  forged  or  nnauthotited  indorae- 
ment,  he  is  liable  for  the  auionnt  so  improperly  piiid. 

4.  He  is  not  relieved  from  liabiiity  in  Huuh  ease  by  the  fact  that  he  has  made  payment 

according  to  tbe  usage  of  baukii  in  paying  checks,  and  has  exercised  reasonable 
and  ordinary  care  to  ascertain  the  party  properly  entitled  to  payment. 
h.  The  right  of  tbe  United  States  does  nut,  in  snch  case,  nst  on  an  implied  oontraot 
of  bailment,  bat  on  the  express  contract  of  the  depositary's  o£Bcial  bond ;  henoe, 
if  u  pnblic  depositary  pay  a  pension  check  to  a  holder  uuder  n  forged  or  unau- 
thorized iodorsenient,  he  may  be  held  liable  on  his  bond  to  the  United  Statee. 


Marcli  25,  1882,  M.  P.  Kenimnl,  Assistant  Treasarer  of  the  United 
States,  at  Bostou,  addressed  a  letter  to  the  First  Comptroller,  saying: 

I  have  res|)e«tfnlly  to  submit  a  copy  of  the  indorsements  of  three  pen- 
eion  checks  paid  at  this  office,  and  which  are  but  samples  of  hundreds 
of  penttioii  checks  presented  for  payment. 

Sample  1. 

(Stamped:)  Jenette  L,  Kimball,  payee,  pay  to  the  order  of  the 
Montpelier  Nat,  Bank,  Montpelier,  Vl. 

SPRAGUE  &  WELLS, 

Cabot,  rt 
(Stamped:)  Pay  to  the  order  of  the  National  Revere  Bank,  Bostou, 
Mass.,  for  coJleciion  for  aect.  of  the  Montpelier  Nat.  Bank,  Montpelier, 
Vt.     E.  I>.  Blackwell,  Cashier. 

GEO.  C.  SHEPARD, 

T'.  President. 
H.  BLASDALE, 

Cashier. 
(Across  tic  face,  stamped  :)  E,  D.  Blackwell,  Cash. 

Sample  2. 

John  C.  LerriB,  payee,  •  [pay  Union  Trust  Co.  or  order  deposit  ac- 
ooant  of  the  Sonthiugtou  Lumber  &  Feed  Co. 

CHARLES  D.  BARNES, 

Treas.j 
[Pay  E.  Townsend,  cashier,  or  order  for  collection  for  acct.  of  Union 
Trust  Co.,  New  Haven,  Coun. 

W.  J.  BABTLETT, 

Treat.] 

*  The  matter  inclosed  in  brackets  is  marked  "stamped"  In  the  original. 
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[Pay  Nat.  Revere  Bank,  BostoD,  Mass.,  or  order,  for  collection  for 
acct.  of  the  Importers  &  Traders'  Nat.  Bank  of  New  York.] 

W.  H.  PERKINS, 

Ass.  Cashier, 
H.  BLASDALB, 

Canhier. 
Sample  3. 
Solomon  Leonard,  payee. 
[Pay  to  the  order  of  the  Bangor  Foundry  &  Machine  Co. 

C.  R.  HAUGHTON.]* 
[Bangor  Foundry  &  Mac.  Co. 

J.  S.  WHITMAN, 

Treas.]* 
[Endorsement  guaranteed. 

WM.  C.  HOLT, 

Cashier.]  • 

[For  collection  on  acct.  of  the  Veazie  Nat.  Bank  of  Bangor. 

WM.  C.  HOLT, 

Cashier,]  t 

J.  S.  LAROYD, 

Cashier. 

The  first  check  was  returned  to  bank  for  the  written  endorsement  of 
E.  D.  Blackwell,  Cas. ;  it  was  presented  a  second  time  with  the  written 
endorsement  of  Geo.  C.  Shepard,  V.  Prest.  The  third  check  was  re- 
turned for  the  Ctf.  of  Treas.  of  Bangor  Mac.  Co.;  it  was  returned  with 
the  guarantee  of  Wm.  C.  Holt,  cashier.  Checks  drawn  on  this  office 
have  passed  through  a  bank  in  Colorado,  and  bear  the  endorsement  of 
the  ass't  cashier.  Checks  are  endorsed  payable  to  order  of  a  firm,  and 
endorsed  by  their  clerk.  In  facjt,  there  is  every  conC/Civable  manner  of 
endorsement,  causing  a  great  amount  of  labor  and  annoyance  to  this 
office,  as  well  as  to  the  banks  who  present  them  for  payment,  and  to 
whom  they  are  returned  for  uniformity  of  endorsement. 

By  endorsement  they  are  made  payable  to  Nat.  Banks,  and  are  en- 
dorsed by  Prest.  or  Asst.  Cashier,  and  when  endorsed  payable  to  Savings 
Banks,  Companies,  or  Societies,  are  endorsed  by  Treasurers  or  Secreta- 
ries; and  until  they  reach  this  office  through  some  local  bank  bearing 
the  endorsement  of  its  cashier  or  other  authorized  officer,  there  is  often 
not  an  endorsement  strictly  regular.  To  require  a  ctf.  from  all  Pres- 
idents, V.  Prests.,  Asst.  Cashiers,  Treasurers,  and  Secretaries,  of  their 
authority  to  endorse,  causes  a  vast  amount  of  trouble,  which  can  be 
obviated  by  the  acceptance  of  the  guarantee  of  the  last  endorser. 

For  this  office  to  undertake  to  obtain  a  perfect  series  of  endorsements 
running  through  the  various  hands  into  wliicii  these  checks  often  fall, 
seems  tantamount  to  an  education  of  a  large  portion  of  the  New  Englana 
financial  institutions  and  business  concerns,  in  what  the  Department  may 
deem  strictly  regular,  and  if  persisted  in  would  produce  no  end  of  irrita- 
tion and  delay  inconvenient  to  the  pensioner  and  all  concerned.  We  have 
often  a  thousand  checks  in  a  day  from  some  of  the  Banks,  and  some 
twenty-five  or  more  of  these  have  to  be  returned  for  informalities  of  en- 
dorsements. 


•  Written  in  original.  t  Stamped  in  original. 
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I  beg  to  inquire  if  these  checks,  when  endorsed  by  the  payee  and  finally 
ty  the  bank  prewenting  them,  are  notsHffiRJently  endorsed  for  payment, 
tlie  last  endorser  when  known,  being  a  aufticient  guarantee  for  all  before 
hira,  without  reference  to  incidental  or  interme<liate  informalities,  such 
being  the  raliug  among  the  Banks  themselves. 

Opinion  by  William  Lawrence,  First  Comptroller: 

Pension  agenta  aredisbursinpofficerscharged  with  the  duty  of  paying 
pensions.  (Rev.  Stats.,.477S,  4780.)  Money  is  advanced  to  them  upon 
;  their  requisition  for  that  purpose.  ( Rev.  Stats.,  3648 ;  Chap.  XV.,  Appx., 
il  Lawrence,  Compt.  Dec.  2d  ed.,  592,017).  They  are  required  to  deposit 
j  the  money  so  advanced  "  with  the  Treasurer  or  some  one  of  the  assistant 
treasurers  of  the  United  States,"  or  "in  places,  ■  "  •  where  there 
is  no  treasurer  or  assistant  treasurer,  •  •  •  in  any  other  public  de- 
pository, or  •  •  •  in  any  other  manner"  specially  authorized  in  writ- 
ing by  the  Secretary  of  the  Treasury  (Rev.  Stats.,  3595, 3020, 5i88),  and 
Ito  pay  pensions  by  check  to  the  order  of  the  pensioner,  drawn  on  such 
treasurer  or  designated  depositary.  (Rev.  Stats.,  4765, 3630;  act  Feb'y 
!27,  1877,  19  Stats.,  249.) 

I  Each  pensioner  executes  a  voucher  to  the  proper  pension  ageut  for 
jipensiou  paid.  (Rev.  Stats.,  4T64.)  The  accounts  of  the  pension  agents 
I  are  settled  ou  these  vouchers  through  the  offices  of  the  Third  Auditor 
|(Eev.  State.,  277)  ami  Second  Comptroller  (Rev.  Stats.,  273).  The 
ipension  checks  drawn  on  the  Treasurer,  jiroper  assistant  treasurer,  or 
i,etber  public  depositary,  constitute  the  vouchers  of  the  latter  ofBcers 
for  settlement  with  the  pension  agent  of  the  account  of  money  depos- 
ited to  the  credit  of  the  latter.  There  is,  generally,  no  settlement  by 
any  accounting  ofBcer  of  au  account  oftlie  money  so  deposited.  The 
<  question  whether  the  Treasurer,  assistant  treasurer,  or  other  public  de- 
ipositar)' has  fully  and  properly  paid  out  such  money  is  one  between 
l-bim  and  the  pension  agent,  except  only  that  the  former  officers  may, 
doubtless,  be  held  liable  on  their  bonds  for  a  failure  to  account  far  the 
whole  amount  deposited  with  them.     (Rev.  Stats.,  3600,  3620.)  • 

The  depositary  is  required  by  Treasury  Department  Regulations  of 
Angast  24,  1876,  to  furnish  every  disbursing  officer  making  deposits 
**with  a  monthly  statement  of  his  deposit  account."  t 

As  between  banks  and  their  depositors  the  rule  is,  that,  "  where  a 
•check  is  drawn  payable  to  the  order  of  any  actually  existing,  person  or 
eorporation,  if  the  order  or  indorsement  of  sueh  payee  is  forged,  pay- 
ment by  the  bank  is  no  acquittance."^ 


.    *  For  tbia  pnrposc  an  accoont  could  bu  Bt«t«d  against  the  deitositarj-  by  tbe  proper 
MoaantiaK  offlceri.     <Rov.  Stati.,  £16,  S^.) 

I     tFor  this  circalBT  contaiuing  many  proviiions  as  to  phecks,  disburHing  oCBcers,  and 
lepoaitaricB,  see  1  Lawrence,  Comptrollur's  Docisiona,  AppendU,  cb.  XV,  p.  642. 

t  Moise  on  BaDk*  and  Blinking,  S.'W,  citing  Vanbibber  f .  Bunk  or  Loiiieiaaa,  14  Ls. 
Ano.,  4SI;  Sharswood's  Dote  to  B.vlea  nn  Billn,  star  page  31;  Morgan  v.  Bank  ofStftte 
of  New  York,  1  Dner,  431 ;  Gnives  r.  American  Exchange  Hank,  17  N.  Y.,  205 ;  Cog- 
gill  r.  American  EiohungeBaok,  IN.  Y.,113;  Weiiiaer  r.  Denison,  ION.  Y.,  68;  Talbot 
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The  same  rule  is  applicable  as  between  the  United  States  and  a  de- 
positary, for  in  law  and  in  fact  it  is  the  government  and  not  the  dis- 
bursing officer  that  makes  the  deposits  against  which  disbursing  officers 
draw  checks.  The  depositary  will  not  have  acquitted  himself  from 
liability  to  the  government  by  the  payment  of  a  pension  or  other  dis- 
bursing officer's  check  on  a  forged  or  unauthorized  indorsement  of  the 
payee.  (Cook  v.  United  States,  19  Int.  Eev.  Eec,  172  5  s.  0.,  6  Abb. 
Nat.  Dig.,  Ill;  Espy  v.  Bank  of  Cincinnati,  18  Wall.,  606;  £imbro«. 
First  National  Bank  of  Washington,  1  MacArthur,  415 ;  4  Op.  Att.  Gen., 
307.) 

In  the  case  of  a  check  drawn  by  a  disbursing  officer  on  a  public  de- 
positary, properly  indorsed  by  a  payee,  and  containing  several  other 
and  successive  indorsements,  any  one  of  which  is  forged  or  otherwise 
invalid,  payment  to  any  holder  under  the  invalid  indorsement  or  to  a 
subsequent  indorsee,  would  be  unauthorized,  and  would  not  give  the  de- 
positary a  right  to  credit  therefor.*  The  depositary  assumes,  by  virtue 
of  his  office  or  employment,  the  risk  of  payment  to  the  rightful  holder, 
and  pays  at  his  own  peril.  This,  of  course,  refers  to  checks  with  in- 
dorsements in  full.  A  valid  blank  indorsement  authorizes  payment  to 
any  holder,  unless  the  depositary  have  knowledge,  or  be  in  some  way 
chargeable  with  notice  of  the  rights  of  other  parties.t 

Among  banks  the  usage  undoubtedly  is  to  pay  checks  presented  by  a 

v$.  Banfc  of  Rochester,  1  HiU,  295;  Canal  Bank  V8.  Bank  of  Albany,  /if.,  287;  Stwy 
on  BiUs,  $  451.  The  statute  of  16th  and  17th  Victoria,  ch.  59,  recognizes  the  common^ 
law  rale  by  changing  it  so  that  a  banker  is  exempt  from  liability  if  the  original  or 
any  subsequent  indorsement  bo  forged.  Hare  vs.  Copland,  13  Ir.  C.  L.,  426.  The  eom- 
mon-law  rule  is  supported  by  many  cases.  United  States  vs,  Morgan,  11  How.,  159. 
^*The  right  of  the  government  does  not  rest  on  the  implied  contract  of  bailment^  bat 
on  the  express  contract  found  in  the  bond,  to  pay  over  the  funds.''  United  Stitei 
,V8.  Keehler,  9  Wall.,  83,  88;  Boy  den  vs.  United  States,  13  Wall.,  17;  SUte  Bank  ffc 
Chetwood,  3  Halst.,  1;  Brandt,  Suretyship,  $  478;  District  Township  of  Union  fi. 
Smith,  39  Iowa,  9. 

*  "  If  there  be  any  forged  indorsement  the  iudorser  [indorsee]  cannot  recover  agaiiut 
any  party  prior  to  it  Chitty  on  bills  [260,  261],  297,  and  the  subsequent  indorserhfti 
transferred  a  thing  to  which  ho  himself  had  no  right  or  title."  (1  Daniel  Neg.  InstSM 
«672.) 

t  The  effect  of  indorsements  in  full  and  in  blank  is  fully  discussed  in  1  Daniel,  Keg. 
Inst.,  $$  677,  693,  694,  695,  696.  An  informal  indorsement  .in  full  may  charge  a  depos- 
itary with  notice  of  the  rights  of  the  party  making  itj  and  of  the  party  holding  under 
it.     (Wade's  Law  of  Notice,  ^  10,  37;  Sterry  vs.  Arden,  1  Johns.  Ch.,  261.) 

"The  rule  which  allows  a  payee  of  negotiable  jiaper  [or  other  party  thereto]  to 
strike  out  subsequent  special  indorsements,  and  which  presumes  ownership  from  pos- 
session, does  not  extend  to  an  action  brought  by  him  as  trustee  in  the  right  of  another.'' 
Fremont  &,  Roach's  Case,  4  Court  Claims,  2.56.  As  to  the  rule,  see  Dugan  r.  United 
States,  3  Wheat.,  172;  Morgan  v.  Reintzel,  7  Cranch,  273;  United  States  r.  Barker, 
1  Paine  C.  C,  156;  Conant  r.  Wills  &  Bradley,  1  McL.  C.  C,  427;  Cox  r.  Simme,  1 
Cranch  C.  C,  238;  Oneale  r.  Beall,  2  /d.,  569;  Picquot  v.  Curtis,  1  Sumner,  478;  Cassel 
V.  Dows,  1  Blatchf.,  335;  contra^  Welch  r.  Liudo,  7  Cranch,  159;  Craig  r.  Brown,  1  Pet. 
C.  C,  171. 
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holiler  under  a  well-knowu  and  responsible  indorser.     Eacb  indorsemeDt 
is  a  guarantee  of  the  genuiueness  of  all  prior  i  n  dorse  men  t«.' 

A  bank  having  paid  a  filieck  with  sundry  indorse tneuls  thereon  has, 
generally,  by  the  aae  of  proper  diligence,  in  caae  of  non-payment,  a 
remedy  severally  against  each  of  the  prior  indorsers.f  But  a  public 
depositary  of  [Jnited  States  moneys  cannot  excuse  himself  from  liability 
by  adopting  such  usage  of  banks.  He  does  not  occupy  the  position  of 
a  cashier  of  a  bank  who  is  relieved  of  personal  liability  to  thebauk  when 
he  has  exercised  ordinary  diligence  and  care  by  pursuing  the  ordinary 
usage.  (Brandt,  Suretyship,  s  479;  Morse  on  Banks,  198;  MorrisCanal 
&  Banking  Co.  v.  Van  Vorat's  Admx.,  1  Zabrigkie,  100;  Union  Bank 
r.  Cloney,  10  Johns.,  271;  Rogers  r.  Kelly,  2  Campb.,  123;  Minor  v. 
Mechanics'  Bank  of  Alexandria,  1  Pet.,  46;  American  Bank  v.  Adams, 
13  Peck,  303;  Union  Bank  v.  Clossey,  10  Johns,,  271;  Barrington  »^ 
Bank  of  Washington,  14  Serg.  &  R.,  4oi5;  Rochester  City  Bank  v.  El! 
woo<l,  21  N.  v.,  88;  Allison  v.  Fauniers'  Bank,  6  Rand,  204;  Planters' 
&  M.  Bank  r.  Hill,  1  Stew.,  201.) 

The  assistant  treasurer  will  be  advised  in  acconlance  with  this  opin- 
ion.]: 

Tkeasury  Dbpahtmest, 

Firgt  ComptroUer'»  Office,  Julyi,  1SS2. 

*  In  1  Daniel,  Negotiable  InatnuDeDts,  }  GT2,  it;  is  sail) ;  "The  Indonier  coDtrHcta  tliat 
IllAbill  or  iiot«  18  iu  every  respect  geDuiue.  *  *  ■  Tbisprlnriplcapplieato  theaigaa- 
tniaanftheilrawer,  acceptor,  andniBiker  *  *  ■  whoare  thooriginal parties.  •  *  ■ 
Whether  or  not  the  Indoraer'a  eu|{agement  exteDdB  to  the  geniiiiioness  of  prior  in- 
donuaents,  is  not  bo  well  settled.  Uudoubteiltj,  the  iudoriKr  admiti  their  geuuine- 
BBH,  aa  he  ig  estopped  to  deDy  his  title,  whioh  would  otherwlab  be  iDvalid,  and  not- 
withslftnding  the  donbts  and  disaenta  which  have  been  eipreased,  it  is  clear  upon 
principle  that  the  lodorser  warrants  tbo  ioatniment  throughout.  If  there  he  an^f 
Ibrgcd  iniiiirBement  the  indorser  [iadorBse]  cannot  recover  against  any  party  prior  to 
it."  (Story  on  Bills,  ^  108,  111,  190;  Story  on  Notes,  }  138, 193,  380;  1  Parsons,  Notea 
and  Bills,  as,  ai8;  2  7d.,53ri;  Chittyon  Bills,  13  Am.  Kd.,  [83,  90,95,243,]  99, 116, 377- 
KoMMon  Kills,  123;  Bayleyon  Bills,  oh.  12,  p.  369;  Byles,  Sharawoort's Ed.,  [1K,]250; 
Johnaon  on  Bills,  32;  Thompson  cu  Bills,  62;  Edwards  on  Bills,  289,  350;  East  India 
Co.  c  Tritton,  3  B.&C.,26D;  Lake  f.  Haynes,  1  Atlc.,  281;  Heylyn  r.  Adam  son,  2 
Burr.,  669;  Battingalls  v.  Gloster,  3  East,  4H3,) 

t3  Daniel  on  Negotiable  luHtrninonts,  }  1203. 

tS«e  in  connection  with  this  subject : 

Khawn'a  case,  1  Lawrence,  Compt.  Dec,  109;  Moyer's  case,  Id.,  116. 

For  the  "  Regulations"  of  Augnat  24,1676,  as  to  disbursing  officers,  see  1  Lawrence, 
Coroptrollei-'B  Decisions,  Appendix,  ch.  xv,  p.  638  (2(1  ed.]. 

AndawTreoaniycircular  of  AprilR,  1881,  which  is  a  revision  of  that  of  OctoberSS, 
1878  (Moyer's  case,  I  Lawrence,  Compt.  Dec,  124),  aafollowa: 
[ciRcrLAR.] 

bOQKSKMSNT   AND  PaYMBNT  OF  TRKABCKT  DRAFTS   AND   POST-OFFIOK  DEPARTHENT 

Warrants. 

11881.    DrpHMmonl  No.  ST.    Trettinrft-iiOflH!e,No.B7.| 

Tkeasury  of  the  United  States, 

TaehiHgton,  D.  C,  Api-il  6,  1881. 
Treasury  drafts  and  post-ofilre  warranta  must  not  bo  paid  until  the  indorsements 
confiitTD  to  the  following  regnlations: 

1.  The  name  of  the  payee,  as  indorsed,  must  correspond  in  spelling  with  tboX  itfi,V\i» 
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IN  THE  MATTER  OF  AN  EXECUTOR'S  CLAIM  FOR  A  TRANSFER  TO  HDI- 
SELF,  AS  TRUSTEE,  OF  UNITED  STATES  BONDS  REGISTERED  IN  THE 
NAME  OF  A  DECEASED  EXECUTOR,  HIS  TESTATOR— TAYLOE'S  CASE. 


1.  When,  without  notice  of  any  other  trust,  bonds  of  the  United  States  have  been 

registered  in  the  name  of  an  executor,  the  government  incurs  no  liability  by 
dealing  with  him  or  his  successor  in  relation  to  such  bonds,  although  other 
parties  may  be  the  equitable  owners  thereof,  or  beneficiaries  therein  as  oettsii 
que  triuttf  and  notice  of  such  ownership  or  interest  be  afterwards  given  to  the 
Secretary  of  the  Treasury. 

2.  When  an  executor  dies  having  bonds  registered  in  his  name,  as  executor,  sach 

bonds  being  assets  of  the  estate  of  his  testator,  his  successor  in  the  trust  is  gen- 
erally the  proper  party  to  control  such  bonds.  The  administrator  de  bomi$  mn 
with  the  will  annexed  of  the  original  testator  is  the  proper  successor^  and  not 
the  executor  or  administrator  of  the  deceased  executor. 

3.  An  executor  may,  as  a  trustee,  have  powers  and  duties  separate  and  distinct  from 

those  as  executor.  Upon  the  death  of  such  an  executor  his  powers  in  regard  to 
such  separate  trust  should,  generally,  be  performed  by  a  new  trostee,  and  not 
by  his  executor  or  administrator. 

face  of  the  draft;  no  guarantee  of  an  indorsement,  imperfect  in  itself,  can  be  accepted. 
If  the  name  of  a  payee  as  written  on  the  face  of  a  draft  is  spelled  incorrectly,  the  6nH 
should  be  returned  to  the  Treasurer  United  States  for  correction. 

2.  Indorsements  by  mark  (  X )  must  be  witnessed  by  two  persons  who  can  write,  givbg 
their  places  of  residence. 

3.  Indorsements  by  executors,  administrators,  guardians,  or  other  fiduciaries  most 
be  accompanied  by  certified  copies,  under  seal,  of  letters  testamentary,  letters  of  ad- 
ministration, of  guardianship,  or  other  evidence  of  fiduciary  character,  as  the  case 
may  be. 

4.  Payees  and  indorsees  must  indorse  by  their  own  hands;  officials,  officially  with 
full  title;  firms,  the  usual  firm-signature  by  a  member  of  the  firm,  not  by  a  clerk  or 
other  person  for  the  firm.     [See  Agency -Delegation  Case,  ante  60.] 

5.  Every  indorsement  must  be  by  the  proper  written  (not  printed)  signature  of  the 
person  whose  Indorsement  is  required. 

6.  Powers  of  attorney  for  the  indorsement  of  drafts  in  pa^^mout  of  claims  must  state 
the  number,  date,  and  amount  of  draft,  and  number  and  kind  of  warrant,  and  be  dated 
subsequently  to  the  dat<5  of  the  drafts;  must  be  witnessed  by  two  persons,  and  must 
be  acknowledged  by  the  constituent  before  the  Treasurer  of  the  United  States  or  an 
assistant  treasurer,  a  judge  or  clerk  of  a  district  court  of  the  United  States,  a  collector 
of  customs,  a  notary  public  under  his  seal,  or  a  justice  of  the  peace  in  those  States  only 
in  which  such  justice  has  authority  to  take  acknowledgments  of  deeds,  or  commiHsioner 
of  deeds;  if  before  either  of  the  two  latter,  the  certificate  and  seal  ot  the  county  clerk 
as  to  the  official  character  and  signature  of  the  justice  or  commissioner  is  required.  H 
executed  in  a  foreign  country,  the  acknowledgment  must  be  made  before  a  notary  pub- 
lic, with  his  seal  attached,  or  a  United  States  consul  or  minister.  The  officer  taking 
the  acknowledgment  must  certify  that  the  letter  ot  attorney  was  read  and  fully  ex- 
plained to  the  constituent  at  the  time  of  acknowledgment,  and  that  said  constituent 
is  personally  well  known  to  him  to  bo  the  identical  person  named  in  and  who  sub- 
scribed his  name  to  said  power  of  attorney.  (See  Revised  Statutes,  sees.  1778  and 
3477.) 

7.  Evidence  of  authority  to  indorse  for  incorporated  or  unincorporated  companies 
must  accompany  drafts  drawn  or  indorsed  to  the  order  of  such  companies  or  associa- 
tions. Such  evidence  should  be  in  the  form  of  an  extract  from  the  by-laws  or  records 
of  the  company  or  association,  showing  the  authority  of  the  officer  to  indorse  and  re- 
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U  it  be  ahuwa  by  reasunabl;  uleiu'  evidence  that  United  States  bonilB  registered  in 
the  Dtun«  of  ftu  expcutor  sbould  be  regist^reil  iti  tlie  uauie  of  and  held  by  an- 
other penou  ax  trustee  for  the  benefituf  Bpecilied  parties,  the  Uuited  Stales  muj 
file  a  bill  of  interpleader,  or  the  parties  maj  be  required  to  have  theii  [espective 
rigbte  determined  by  decree  in  oquitj',  so  that  the  botids  nm;  be  disposed  of  ia 
acoordaace  with  the  proper  judicial  del«ruiii]utiou. 
Au  executor  should  uot  geuerallj'  be  permitted  to  transfer  United  States  bonds  to 
legateeH  under  the  will,  nntil  it  is  shown  that  the  rights  of  creditors  of  the  estate 
are  satisfied. 

6.  The  general  conimon-la^  principles  stated,  relative  to  the  powers  and  daties  of 
eiecutora  aud  administrutors  of  deceased  oxe<;utorB  aud  administrators  (I)  to 
administer  iiswts  nnadmluistereil  bjr  their  testators  or  intestat«»,  and  (2)  to  od. 
minister  trusts  with  which  their  testators  or  intestates  were  oharjced  as  to  per- 
Honal  eatate. 

Certitin  four  per  cent,  bonds  of  the  United  Stat«a — uonsols  of  1907 — are 
registered  in  the  name  of  "Edwanl  Tboratou  Tajloe,  executor  of  Wil- 
liam H.  Tayloe,  deceased,"  viz :  Bouds  Nos.  94350  aud  94352,  for  $1,000 
each,  Xo.  21901,  for  $5,000,  and  No.  34678,  for  $10,000.  December  31, 
1881.  said  Edward  Thornton  Tayloe,  executor  as  aforesaid,  died  testate 
in  the  District  of  Columbia,  and  William  Tayloe  Snyder  duly  qualified 
in  said  district  as  his  sole  executor,    Mr.  Snyder  alleges,  and  proposes 


eeive  and  receipt  for  moneys  for  the  company,  and  giving  bin  name  and  the  date  of 
bia  election  or  appointment,  which  ex trnet  mnat  be  verified  by  a  tertiiicate  uuder»eat 
■igned  by  the  President  aud  Secretary  or  by  one  of  these  ulRceni  and  not  ions  than  two 
of  the  direutors;  which  certificate  umet  state  that  xnch  authority  remains  uurevoked 
and  ancbaoged.  If  the  company  have  no  seal,  the  extract  should  be  certified  as  cor- 
rect by  a  notary  public  or  other  competent  uilicer  under  his  eeal.  When  a  resolution 
is  adopted  at  n  special  meeting  of  directors,  it  mast  be  sboivu  that  all  had  notice  of 
Uie  time  and  place  of  such  meeting  aud  that  aquomm  assented  to  the  resolution. 

e.  The  indorsement  of  all  the  Joint  holders  or  co-trusteea,  executors,  adininistralore, 
guardians,  or  other  Gdiiciariea  will  be  required  on  drafts,  and  iu  the  execution  of  a 
power  to  a  third  party  to  c^illeot,  all  mustjoiu.  In  case  of  the  death  of  either,  the 
rill  l>e  recognized  a.1  having  full  nuthorily,  upon  dne  proof  of  such  death 


Approved,  April  G,  18tJl : 

WM.  LAWRENCE, 

Com^trolUr. 
Approved : 

WILLIAM  WISDOM, 

Secretary  of  the  Treatury. 

TheFint  Comptroller  in  oetlliug  the  acoountsof  the  Treasurer  of  the  United  States 
will  accept  indorsements  made  ou  the  principles  stated  by  the  Secretary  as  follow : 
Trbahurv  i}V  the  l'Ni'n;D  States, 

Waihinglon,  Xormber !«,  IMSl. 

Sir:  Referring  Iv  our  convi-rantion  on  the  lUth  instant,  in  regard  tu  foreign  indorse- 
mrata  upon  chucks  and  drafts  of  the  Treasurer  of  the  Uuited  States,  I  have  the  honor 
to  rccumtuend  that  indorsements  of  incorporated  banking  institutions  in  Great  Britain, 
which  nr«  received  as  valid  by  couuerclal  usage,  and  which  are  properly  guaranteed 
by  mbeeqnent  indorsements,  bo  accepted  in  the  bnsioess  of  the  Treasury. 

Tfaia  baa  been  the  custom  in  this  office,  and  the  object  of  this  letter  is  to  have  de- 
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to  show  by  affidavits,  that,  by  the  last  will  of  John  Tayloe— who  died 
February  28, 1829 — ^his  executors  were  directed  to  invest  $20,000  of  the 
means  of  his  estate  in  government  bonds,  to  be  held  in  trust  for  each  of  his 
three  daughters — including  Virginia  Tayloe,  who  is  said  to  be  non  oompoM^ 
though  there  has  been  no  adjudication  of  the  fact;  that  his  two  sons, 
Benjamin  Ogle  Tayloe  and  William  H.  Tayloe,  became  executors  of  his 
last  will;  that  said  Benjamin  died  testate  February  25,  1868;  and  that 
William  H.  Tayloe,  surviving  executor,  died  testate  April  10,  1871. 
Neither  the  record  of  the  will,  nor  any  written  or  record  evidence,  shows 
that  the  bonds  in  question  were  held  by  Edward  Thornton  Tayloe  as 
trustee  for  said  Virginia  Tayloe.  When  the  bonds  were  registered  in 
his  name  as  executor,  no  representation  was  made  as  to  any  trust  in 
respect  of  them  beyond  that  of  executorship.  Said  William  Tayloe 
Snyder  now  asks  that  he  be  permitted,  as  executor  of  Edward  Thornton 
Tayloe,  to  assign  said  bonds  to  himself  as  trustee  for  said  Virginia 
Taj'loe,  and  that  new  bonds  be  issued  and .  registered  in .  his  name  as 
such  trustee;  and  the  question  whether  this  can  be  done  is  submitted 
by  the  Secretary  of  the  Treasury  to  the  First  Comptroller  for  his  opinion 
thereon. 


Opinion  by  Wilciam  Lawrence,  First  Comptroller. 

The  legality  of  payments  of  interest  checks  on  the  bonds  in  question 
is  a  matter  for  the  decision  of  the  First  Comptroller,  because  he  is  re- 
quired to  settle  the  accounts  of  the  Treasurer  or  other  oflQcer  of  the 
United  States  who  pays  them.  As  questions  which  may  arise  as  to 
the  ownership  of  the  bonds  on  their  maturity  and  presentation  for  pay- 
ment will  also  be  decided  by  him,  it  is  now  proper  to  examine  these 


finite  authority  from  you  for  the  guidance  of  the  Bub-treasuries,  particularly  the  suIk 

treasury  in  New  York. 

Very  respectfully, 

JAS.  GILFILLAN, 

Treasurer  United  Staim, 

Hon.  ChaS.    J.    FOLGER, 

Secretary  of  the  Treasury. 

Treasury  Department,  November  23,  1881. 

Sir  :  I  acknowledge  the  receipt  of  your  letter  of  this  day  referring  t-o  an  oral  com- 
munication between  you  and  me,  on  the  subject  of  the  indorsements  by  incorporated 
banking  institutiouH  in  Great  Britain,  upon  checks  and  drafts  presented  for  payment 
to  the  Treasurer  or  any. assistant  treasurer  of  the  United  States. 

In  that  conversation  we  agreed  iu  the  conclusion  that  whatever  officer  of  such  in- 
stitution was  especially  empowered  by  the  by-laws  thereof,  or  was  recognized  by  gen- 
eral commercial  usage  in  that  country  as  authorized  to  make  indorsements  for  the 
institution,  should  be  recognized  by  this  department  as  making  a  valid  transferor 
the  paper  when  he  indorsed  the  same  for  the  institution  in  due  form,  and  made  deliv- 
ery of  it,  and  when  the  genuineness  and  authenticity  of  the  signature  are  sufficiently 
guaranteed  by  subsequent  iudorsements.  It  is  a  rule  of  law  that  a  cashier  of  a  moneyed 
institution  has  prima  facie  authority  by  virtue  of  his  office  to  transfer  and  indowe 
negotiable  iiaper  held  by  the  institution  for  its  use  and  on  its  behalf;  and  that,  while- 
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qaeHiioiui,  and  render  hq  opinion  tbereon  lur  tlie  i^tiidnnce  ol'  iLe  BeR- 
iKtvr  or  other  officer  concerned. 

The  bonds  in  qneMioii  staad  in  the  name  of  Edward  Tliornton  Tnvloe 
>»  hill  representative  character  as  executor  of  William  II.  Tajioe,  de- 
i-vnwd.  Although  tbe  facte  maybe  iis  claimed,  nevertheless  the  govern- 
ment in  dealing  with  these  bonds  is  under  no  imperative  obligation  to  look 
beyond  those  facts  which  appear  oa  their  face  and  from  the  record  of 
regiHtrv  in  the  Department  of  the  Treswury.  There  is  a  wide  difference 
betwt^n  the  trnst  committed  to  a,  person,  in  bis  capacity  as  execator, 
and  ono  committed  to  him  in  some  other  capacity  for  the  personal  ben- 
I'tit  of  private  parties.  ( Bond-Con tinnance  Case,  3  Lawrence,  Compt. 
!)«.,  218;  Gandolfo  v.  Walker,  15  Ohio  St,,  251;  ftlatbews,  adm'r,  r. 
Meek,  L';t  Id.,  27li;  Wood  c.  Brown,  31  S.  Y..  337;  1  Williams,  Execa- 
tors,  [242|;  3  Id.,  [179C]  note  /. ;  I  I'erry  on  Trnsts,  263.) 

Tli&re  are  reasons  snRicient  to  show  that  tlie  government  may  law- 
folly  deal  with  the  bonds  astbey  are. 

1.  Tbe  duty  of  the  government  is  fixed  by  the  contract  miule  in  the 
bouds.     Tbe  contract  was  nntborized  by  law  and  made  in  good  faith, 
*ithont  notice  to  the  government  of  any  trust,  except  that  appearing 
tlierein.     It  is  clear  that,  wben  a  contract  is  lawfully  made  by  tbe  United 
States,  it  may  praperly  be  performed  according  to  its  t^^-rms,  without  in- 
curring liability  to  third  parties  having  latent  equities.    (Klink's  Case,  1 
triiwreiice,  Compt.  Dee..  242.)     Unlike  private  parties,  who  may  be  en- 
Joined  for  the  protection  of  persons  Laving  such  e<piities,  tbe  goveru- 
»eiit  ix  not  amenable  to  sucb  Judicial  Jurisdiction.     (Iil.,  252,  n.;  Ke- 
»'elvor'«  Case,  Id.,  3fl2,  374,  ».;  Bond- Trust  Case,  2  Iii.,  2«2,  n;  Case  v. 
Terrell,  II  Wall,,  1!K).)     Executive  officers  have  no  power  to  ascertain 
*n<l  determine  such  e'initable  rights. 


It  ta  perfectly  campetent  fur  Ibu  iDBtitiition  to  depart  from  the  }>eaeral  course  of  biui- 
H,  it  i«  iuruinlient  upon  it  to  Hhow,  iu  onler  to  esuape  liability  on  aii  iodorHementi 
■"MtlB  by  its  cashier,  that  it  Iiail  rratricted  his  pawur  in  this  reKanl,  and  that  the  n-- 
*rtetlon  it  had  imposed  was  kuowu  to  the  persoa  takiu);  tbe  paper  froni  the  cwhier. 
8e«  thocawa  collected  iu  1  Daniels,  Keg.  luats.,  p.  3«;.  ISue  p.  296  sec.  :iiB.]  That 
(Vln  must  apply  id  t)ie  i-asu  of  auy  uQlcer  or  ugeut,  by  whutovor  name,  who  has  ii 
Mtujoii  In  the  Institution  like  that  of  a  ciKhiiT  to  a  bank,  and  who  diMihurgcw  for 
^■v  priDripal  the  satnn  dnties  or  kind  of  duties  that  a  cashier  does  for  his  bank.  It  in 
("iVMllile  that  in  tbe  especial  chorlera  or  general  law  under  which  souio  of  such  iosti- 
^Uona  are  organiieil,  there  may  be  some  provision  us  to  what  offloor  shall  act  for  it 
^  auch  a  matter.  But  I  apprehend  that  «veu  in  snub  casc  the  institution  coald  not 
**c«pe  Iia)>llity  to  partioti  who,  in  good  faith,  rustod  on  no  indomcmoTit  made  fur  it 
^y  un  officer  whom  it  permitted  thu a  to  act,  and  whose  auti'in  wasroceived  and  treateil 
"y  tb«  mm  itierclal  oommuTiity  aa  lawfully  and  aultiorifatively  [lerformud. 

X  UD  thetvfore  of  the  opinloD,  that  the  rule  stated  in  the  lirst  paragraph  of  jonr 
'^tauonmcatiuu  of  Knvctiiber  '^d  niny  be  applied  for  tbe  {{uidaiicu  of  oQtcDrs  in  ( bo 
^O^nen  of  the  Treasury, 

Very  respentfully, 

CHAS.  J.  FOLOEH, 
Jamba  Giu-illax,  Eh(|.,  Stcrtiarj/. 

Trnutirtr  Tsilfri  l^lalti: 
II.  Ex.  219 13 
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2.  It  is  not  certain  that  the  Secretary  of  the  Treasury  would,  in  the  ex- 
<3rcise  of  his  discretionary  authority  to  sell  bonds,  have  consented  tola 
«ue  the  bonds  in  question  upon  any  trust  but  that  named  therein.  Other 
trusts  might  have  been  regarded  as  so  complicated  that  the  United 
StAtes  shouhl  not  have  been  involved  in  or  connected  with  them. 

3.  John  Tayloe,  having  by  his  last  will  placed  it  in  the  power  of  hi8 
sole  surviving  executor  to  invest  money  of  the  estate  as  he  did,  in  bonds 
n  bis  na:ne  as  executor,  those  interested  in  the  estate  must,  in  l»w,  so 
far  as  the  government  is  concerned,  be  required  to  take  all  the  resulting 
consequences. 

The  only  absolute  duties  of  the  government  as  to  the  bonds  in  question 
are,  (1)  to  transfer  them  to  the  proper  representativ^es  of  William  H. 
Taylo(»,  deceased,  upon  due  apjdication  for  that  purpose;  (2)  to  see  that 
Kueli  representative  does  not  befcue  their  njaturity  make  an  unauthor- 
ized transfer  of  them,  and  (.'5)  to  see  that  ])ayment  shall  be  made  after 
maturity  to  such  representative. 

There  is  no  apidicatioii  for  a  transfer  of  the  bonds,  as  upon  a  sale.  If 
such  appli<;ation  were  made,  tin*,  utmost  that  could  be  required  of  the 
government,  on  general  l(»gal  [)rinciples,  would  be  to  ascertain  whether 
the  sale  was  authorized,  either  (1)  by  the  law  generally,  or  (2)  by  the  will 
of  the  testator;  and  perliai)8  there  would  be,  in  such  case,  no  duty  od 
the  part  of  the  government  other  than  to  se^  that  the  assignment  was 
valid  in  form.  The  government  will  often  have  no  means  of  ascertaiu- 
ing  facts  uecessaiy  to  protect  the  rights  of  parties  collaterally  interested 
in  matters  i)ending  in  the  executive  department;  hence  these  depart- 
ments cannot  be  required  to  decide  difficult  questions  of  law  or  constrac- 
tion  arising  in  relation  to  wills.  The  government  cannot  in  such  cases 
see  to  the  appli(5ation  of  money  to  the  j)roper  purposes,  (Salmon  r. 
riaggett,  .*)  Hhmd,  Cli.,  125;  Neale  v.  Ilagthorp,  Id,,  551;  2  Peny*  on 
Trusts,  SOO;  Keane  r.  llobarts,  4  Mad.,  35G ;  Burting  v,  Stonard,  2  T. 
Wms..  150.)  It  is  not  nec(\ssary  on  the  part  of  the  government  to  inquire 
whether,  in  the  absence  of  authorized  "  regulations,"  the  executor  might 
make  a  sale  by  assignment,  according  to  the  terms  of  the  bond,  without 
relerence  to  the  particular  provisions  of  the  will  or  the  law  generally 
governing  the  duties  of  executors.  The  ''regulations"  of  the  Depart- 
ment of  the  Treasury  may,  to  some  extent,  affect  these  questions  of  trans- 
fer.   (I  Lawrence,  Compt.  Dec.,  Appx.  xiii,  2d  ed.,  p.  560.) 

As  the  executor  of  William  H.  Tayloe  is  deceased,  the  only  transfer 
of  the  bonds,  which  are  registered  in  the  said  executor's  name,  whicli 
could  now  be  i)ermitted  would  be  one  made  to  or  byhis  proper  successor, 
the  administrator  de  bonis  non  with  the  will  annexed,  of  William  H.  Tay- 
loe, deceased ;  he  would  he  responsible  for  their  administration.  This  is 
the  result  of  general  principles  of  law.  Thus,  in  Beall  v.  New  Mexico 
( 1(»  Wall.,  541),  the  general  principle  is  stated  that  *'  to  the  administra- 
tor de  bonis  non  is  committed  only  the  administration  of  the  goods,  chat- 
tels, and  credits  of  the  deceased  which  have  not  been  administered. 
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He  is  entitled  to  all  the  goods  hikI  jjersoiml  estate  which  remuin  in 
specie.''"  {1  Williams,  EsecntWH,  7S!,  4  Am.  eil.;  M.,  (!  Am.  eil.  [539], 
notefr.)  A  t  common  law,  ill  England  and  in  some  of  tlieAinerie»i)  St  iitds 
the  exeuntorof  ii  deceased  executor  not  only  administers  the  unadmin- 
tatBred  assets  of  the  llrat  tt-stator,  but  also  tiie  trusts  of  personal  estate 
with  which  his  testator,  the  deceased  executor,  was  charged.  Hut  this 
has  been  changed  by  the  statute  of  Maryland  m  to  niiadminiutered  as- 
sets of  the  ftrst  ustati.'.  (C'h.  11)1,  snb.  eh.  5,  sec.  U,  of  1TU8,  1  Uursey, 
Laws  Md.,  ;t84;  2  Kilty,  Laws  Md.,  ch.  101;  Thoriijison's  Dig.  Laws 
Dist,  Col.,  sec.  32, 41 ;  Seott  r,  Kox,  14  Md.,  .WT  }  Alexander  v.  Stewart, 
8  Oill.  &  Johns.,  226;  West's  Executor  r.  Hall,  3  liar.  &  J.,  I'l'i.) 

The  statute  is  as  fallows  : 

"Skc.  0.  Ill  case  any  executor,  cxecuh'ix,  administrator,  or  adminis- 
tratrix, shall  die  before  the  estate  shall  bo  fully  administered,  letters  of 
iidininistralion  de  bonut  turn  shall  be  granted  to  the  person  entitled  agree- 
itbly  to  the  rules  hereinbefore  laid  don'n,  and  ttie  proceedings  shall  in 
all  respects  be  thcsanieasifadniiiiiatration  had  been  originally  granted; 
and  in  no  case  shall  the  execntorofau  executor  be  untitled,  as  executor, 
tu  administration  de  bonin  mm  of  the  lirst  deoeiise-d;  and  the  letters, 
Itoiid  and  oath,  of  an  ailmitiistratur  de  bonU  mm  shall  be  in  the  form 
hereinbefore  dirmled,  except  that  the  words  '  not  already  administered,' 
mIiuII  Im  added  in  the  proper  places."  (And  see  act  February  20,  1846, 
4;h.  «,  sec.  3,  9  Stats.,  4;  Itev.  StHls.,  Uist.  Col.,  970.) 

This  statute  of  1798  is  in  fnrC'C  in  the  District  of  Columbia.  [Rev. 
Slats,  of  D.  C,  92;  act  Febrnaiy  27,  1801,  ch.  Ifi,  sec.  1,  2  Stats.,  103.)- 

The  "  regulations"  of  the  Tfeasiiry  Department  do  not  relate  to  this 
jiarticnlarijnestiou,  but  recognize  I  he  rights  of  successors  in  trusts  gen- 
erally, by  providing,  as  to  "asstgumciils  by  reprcjientativcs  and  suc- 
cessors," that,  "  in  case  of  death  or  successorship,  the  representative  of 
the  deceased  person,  or  the  suuiMissur,  must  furnish  official  eviileiice  of 
AOch  decease  or  successorship,  and  of  his  own  appointment,  authority, 
or  jHJwer".  ( 1  Lawrence,  Compt.  Dec,  Appx.,  ch.  xlii,  2d  ed.,  p.  567.) 
Ill  this  cose  the  legal  representative,  executor,  or  administrator  of  the 
deceaited  executor  should  not  be  {lermitted  to  administer  the  bonds. 

Upon  the  principles  stated,  the  United  States  wonhl  incur  no  liability 
by  dealing  directly  with  the  administrator  de  honls  non  with  the  will 
niinexe<l,  of  William  H,  Tayloe,  deceii8«i,even  though  in  equity  the  bonds 
may  jiroperly  belong  to  a  truest  in  favor  of  the  three  danghtitrs  of  said 
tvMttitor.  The  application  now  made  by  Mr.  Snyder,  as  executor  of  Ed- 
ward Thornton  Tayloe,  deceased,  must  be  refused,  for  the  reasons  stated. 

the  odminifitralor  wliu  ih  ilieplouL'i],  or  tlie  ropreaentativr 
(Iccoaaed  luIniiiiistTator  or  executor  iiileatute,  ure  reqniretl  to  aocount  directly  to  tbu 
pi-riMiiin  biMieJiciall;  intercslud  in  tlio  CHtatc,  (liatributeea,  doxL  of  k'm,  or  omditotB. 

An  admiQiittratoT  de  bonU  non  cnniiot  ane  tbe  furntur  adiiiinlsirutor  o 
rpMnlMWes  for  u  duvaHlavit."  (Benll  r.  Nfw  Mt^xico,  IK  Wall.,  540,  535,  nud  caoes 
lL*ie  Eitetl;  Nciile  v.  Hagthorp,  S  Blund  V.h.,  Wil  j  llugtiiorp  r.  Naala,  adin'r,  7  Qill  i 
Johnii.,  U ;  Blizzaril,  adiii'r,  r.  Filler,  nditi'r,  30  Ohio,  4»0 ;  UuUhews,  adm'r,  r.  MiM'k, 
aaOhio  St..  X7a.)  Si-e  l  Willi»m8,  Ki<-cntor.(6  Am.  ed.)  [5:tit],  n.  Th.-rc 
111  manjorihi.' Stairs  wliicli  aulbni 


196  IHrst  Comptroller's  Office,  Treasury  Department. 

And  in  addition  it  may  be  said  tbat  the  executive  officers  of  the  Treas- 
ury Department  have  not  been  authorized  by  any  statute,  nor  have  they 
any  implied  or  common-law  authority,  to  make  a  decision  in  the  nature 
of  a  conclusive  decree  or  judgment  against  parties  having  latent  equities. 
They  have  express  or  implied  authority  to  hear  evidence  to  carry  out 
and  make  effective  the  jurisdiction  conferred  upon  them.  (Bev.  Stats., 
184, 187.)  But  in  this  case  they  cannot  make  a  final  and  effective  deter- 
mination against  all  parties  who  may  have  rights  not  apparent  on  the 
papers.  The  jurisdiction 'which  is  invoked  is  not  merely  executive  in 
its  nature ;  it  is  essentially  equity  jurisdiction,  requiring  the  action  of  the 
chancellor.  But  it  does  not  follow  that  the  Treasury  Department  will 
now  exercise  the  authority  it  has  to  transfer  or  pay  the  bonds  in  question 
to  an  administrator  de  bonis  non  with  the  will  annexed,  of  William  H. 
Tayloe,  deceased.  Assuming  the  facts  to  be  as  claimed,  to  do  so  might 
work  great  injustice.  The  proposed  evidence  may  be  received,  not  for 
the  purpose  claimed,  but  to  aid  the  Treasury  Department  in  deciding 
what  should  be  done.  If  it  be  reasonably  shown  that  the  facts  are  as 
elaimed,  the  proper  course  will  be  to  require  a  judicial  determination  of 
the  rights  of  the  parties  in  interest.  For  this  purpose  the  United  States 
may  file  a  bill  of  interpleader  in  equity.  ( Vermilye  &  Co.  v.  Adams  Ex- 
press Co.,  21  Wall.,  138.)  But  this  course  cannot  now  be  recommended, 
since  no  reason  exists  why  the  government  should  incur  the  trouble  or 
expense  of  the  suit.  The  parties  in  interest  should  be  required,  as  they 
properly  may  be,  to  have  their  respective  rights  determined  by  the  decree 
of  the  proper  court  of  equity.  (Sattbrd  &  Go.'s  case,  1  Lawrence,  Compt. 
Dec,  285;  1  Op.  Att.  Gen.,  G81,  G84.)     When  this  shall  be  done,  the 

bonds  in  qiiestiou  may  i>roperly  be  disposed  of  in  accordance  therewith.* 
1 

•There  has  been  inncli  discnssion  upon  the  question  whether  the  executor  of  an  ex- 
ecutor administera  the  personal  estate  trusts  with  which  the  original  testator  waa 
charged.  On  this  subject  it  is  said  in  1  Perry  on  Trusts,  264:  "The  executor  of  au 
executor  »  ♦  **  becomes  [at  common  law  in  England]  the  executor  and  trustee  of  his 
testator's  testator.  This  is  the  rule  in  England,  where  an  executor  comes  into  poasesnon 
of  all  the  afisets  in  the  hands  of  his  testator  y  in  whatever  capacity  such  testator  held  them  ;  and, 
by  accepting  the  duty  of  administering  the  estate  of  his  immediate  testator,  he  accepts 
the  duty  of  administering  all  the  trusts  with  which  the  assets  in  his  testator's  hands 
were  charged.  This  is  probably  the  rule  in  the  United  States,  modified  [in  some  States] 
by  our  probate  statutes.  An  executor  must  a<lminister  and  account  for  all  the  assets 
that  come  to  his  hands.  If  his  testator  [1]  held  goods  of  a  previous  testator  nnad- 
miuistcre*!,  or  [2]  if  his  testator  held  assets  as  a  trustee,  probate  courts  may  [1]  appoint 
an  administrator  with  will  annexed  of  the  first  testator,  or  [2]  a  new  trustee;  and 
it  will  be  the  duty  of  the  executor  of  the  last  testator  [1]  to  settle  an  account  with 
the  administrator  with  the  will  annexed,  or  [2]  with  the  weir  trustee,  and  to  pay  over 
to  them  the  aascts  that  came  to  his  hands.  Until  such  proceedings  are  had,  he  will  hold 
such  assets  upon  the  same  terms  and  trusts  that  his  testator  held  them  ;  and  it  will  he 
his  duty  to  administer  them  accordingly."  (See  1  Williams,  Exr's,  6  Am.  ed.  [254]. 
2  M[9r)9]:  Com.  Dig.,  tit.  **  Administration,"  B  and  G;  Wentw.,  Ofl*.  Ex.  14th ed. 
ch.  20,  4(51 ;  Bro.  Administrator,  pi.,  7;  2  Blackst.  Com.,  506;  Bond-Trust  Case,  2  Law- 
rence, Compt.  Doc,  291 ;  1  Perry  on  Trusts,  204,  340,  341,  343,  344.  In  notes  to  the  Ist- 
ter  many  cases  are  cited.)  It  would  thus  seem  from  what  is  said  by  Perry  that  in 
England  the  executor  of  an  executor  is  charged  with  the  duty  (1)  of  administering  the 
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goodi  unsdniiniatered  by  Ibe  previoDH  teaUtor,  unlesn  au  atlmiuiBtralur  de  batiia  turn 
with  the  nill  uonexed  be  nppoiiitwl ;  and  (2)  of  cxeuiiting  th«  trusts  with  nbicli  suck 
tretatnr  waa  oharjied,  nnleBB  a  oew  trustee  be  appnEutcii.  breaute  \a  Eoji^laDd  "  an  ex- 
ccntoT  a>tta  iaUi  pouation  of  all  theatieti  in  the  Aand  ofhu  tttlalor,  in  trhalerer  capacili/ 
Bueh  t«8lat«r  held  thmn,"  whether  (1)  as  executor,  or  {i)  a»  general  or  special  truateo, 
{1  Perry  on  Trusts,  Wi.)  But  the  same  reason  does  not  always  exist,  and  probably 
oot  generally  iu  the  Amt'ricau  States.  If  no,  it  would  seem  more  iu  accordance  witb 
sound  policy  to  adopt  the  practice  which  Perry  shows  to  ho  allowahlo,  to  wit;  (1)  aa 
to  goods  aud  credits — iDchidiug  United  States  bunds— which  reinaiu  un  ad  ministered, 
to  appoint  an  administrator  de  honi»  tion  with  the  will  annexed  (Beall  v.  New  Mexico, 
IQ  Wall.,  541) ;  and  (-2)  as  to  gomls  and  bonds  held  by  a  tnistee,  to  cause,  nller  bla; 
death,  a  "new  trustee"  10  be  ap]ioint«d. 

Tbe  conimun-law  rule  has  been  recognised  iu  some  States,  and  has  liecn  changed  by 
stalate  in  many,  if  not  most  of  them,  (For  Neu>  York,  see  Hiiwley  v.  Rosa,  7  Paige, 
Ch.,  103;  Wood  p.  Mather.  38  Biirb.,  473;  Dakiu  v.  Demming.  6  Paige  Ch.,  06 ;  Moot- 
roM  V.  Wheeler,  4  La«a.,  99. )  Tlio  executor  of  a  trustee  takes,  not  as  exeoutor,  but  as 
trustee.  (Willis  on  Tiusta,  KI  n..  Ill;  Hat.  on  Exu..  100,  119,  24fl;  I  Johns.,  Ch., 
119;  10  Johns.,  G3;  Oios  i:  Bninell's  Estr.,  24  Wend.,  9.)  By  Oi«  New  York  Revised 
statutes,  part  2,  sec.  IT,  p.  71,  the  executor  of  an  executor  isuot  authorized  to  admin- 
iater  on  the  estate  of  the  linst  testator.  (Volgen  v.  Yates,  3  Barb.  Ch.,  293 ;  8.  c,  9  N- 
Y.,  219.     Aod  sec  1  Williams,  Executura,  6  Am.  ed.  [3&4],  note  b.) 

II  ia  sometimes  difficult  to  determine  as  to  when  an  executor  is  required  lo  act  a* 
«Hch,  and  Tthen  aa  special  trualeo  :  "  while  the  eicccntoc  ia  engaged  in  admioisteriDg 
aay  and  all  tbe  trnsts  created  by  the  will,  it  must  he  presumed  that  he  is  acting  iu  tbe 
cupaeity  of  executer  alone,  unlcns  it  plainly  appears  that  such  was  not  the  intention." 
(Mathewa,  adm'r,  t*.  Meek,  23  Ohio  St.,  isO;  GaDdolfo  v.  Walker,  15  Ohio  bt.,  251.) 
An  admiuistrater  of  an  administTalor  ia  not  the  administrator  of  the  first  intestate. 
<a  Williams.  Ex'rs.,  [!i59],  nott,  citing  Ray  r.  Doughty,  4  Blackfd.,  115;  Henderaon  v. 
Winchester,  31  Miaa.,  290;  Dsviar.  Yerby,  1  8m.  &  M.,  .Wfl;  Steen  i'.  Steeu,  25  Misd., 
613.)  Nor  is  be  theBUccesaor  iu  a  tcstameii'ary  trust.  (lugle  v.  Jones,  S  Wall.,  4H6.) 
Thetxeoutorofan  administrator  cannot  be  charged  aa  the  representative  of  the  original 
intestate.  (2  Williams,  Ei'rs  [959].  folt;  Arliiie  i:  Miller, 22  G».,  330.)  Tbeadmiuio- 
trklor  of  an  executor  does  not  represc>ut  the  first  testator,  but  an  admiuistrator  d« 
Bui*  NDK  of  the  original  testator  most  be  appoiuted.  (1  Williams,  Ex'ra  [6  Am.  ed.], 
(.254],  293;  Com.  Dig.,  lit.  "  Admin  i  at  ration,"  I).  6,  G. ;  Touclnt.,  4(i4;  Wentw.  Off. 
Ex.,  I4th  ed.,  461;  Bro.  Admlnistrater,  pi.  7,2  Blackst  (;om.,506.)  In  tbe  uotea 
lo  these  works  nnmeronaeaoesare  cited.  It  may  be  stated  as  a  general  rule,  then,  that 
apOD  tbedeathof  an  execntor the  administrator  deAonisnon  with  tbe  will  annexed  will 
be  regarded  as  having  sole  authority  in  respect  of  bonds  un  administered  of  the  estate 
of  first  testator;  that  upon  tbe  death  of  aa  administrator  bonds  of  tbe  decedent  uu- 
administered  will  be  controlled  by  tbe  administrator  d6  bonii  von;  and  that  when  a 
testator  or  decedent  was  charged  with  a  personal  estate  trust,  it  must  beadiniuiatered 
by  the  proper  snccessorin  the  trust,  duly  appointed.  Bnt  tohen  it  l«  ihoien  that  in  any 
Stal«  the  old  common-law  rule  prevails,  giving  control  oilierwisc,  it  will  gonerallyba 
Tocogniied  and  enforced  as  lo  bonds  of  testators,  deredeula,  and  tnisteiva  domiciled  in 
•nch  State.' 

When  by  will  an  executer  U  invested  wilhapowet  eotipled  tvilhan  intertal,  hia  execu- 
tor may  execute  tbe  power.  {Wentw.  Off.  Ex.,  ch.  20,  p.  462 :  2 Williama,  Ex"™  [KM] ; 
Styles.  Tomson,  Dyer.  2IU,  a.)  "But  where,  by  a  will  [or  otherwise],  a  special  trust 
[relatinKtoliind]  is  recommended  loan  executor,  aa  to  sell  land,  this  not  p<^rtonned  in 
hn  lifetime  shall  not  be  performable  by  his  executor,"  but  by  a  trustee  appointed  in 
pnrsnanc«  of  apceiat  authority,  or  by  a  court  of  equity.  ( Wentw.  Off.  Ex.,  ch.  30,  p. 
<tW;  2  Williama,  Ex'ra  [959]:  1  i*.  [27fil,  r28'Jl  Bond-TniatCawi,  2LBwrejicp,Compt. 
Ver..  -iDl.'t 
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they  caunot  properly  be  transferred  to  legatees  under  his  last  will  until 
the  rights  of  creditors  of  the  estate  are  satisfied.  (J  Williams,  Executorn, 
6th  Am.  ed.  [1339J,  1447;  Evans  v.  Iglehart,  0  Gill  &  Johns.,  Md.,  171.) 
But  the  government  raaj"  not  be  required  to  perform  the  difficult,  if  not 
impossible,  task  of  looking  to  this  question  of  fact.  (2  Perry  on  Trusts, 
809;  Watts  v.  Kancie,  Toth.  Ch.,  77,  IGl;  Ewer  v.  Corbet,  2  P.  Wms.^ 
148f  Burting  v.  Stonard,  Jd.,  150;  Humble  v.  Bill,  2  Vern.,  444;  1  Bro. 
P.  C,  71;  Andrew  v.  Wrigley,  4  Bro.  Ch.,  1:37;  McLeod  i\  Drummond, 
17  Ves.,  100;  Bonney  v.  Ridgard,  1  Cox,  147;  Keane  r.  Bobart8,  4 
Mad.,  350.)  If  it  should  be  determined  by  a  decree  of  the  proper  court 
that  the  bonds  are  a  trust  fund  for  the  benefit  of  the  three  daughters  of 
John  Tayloe,  the  proper  course  will  be  to  ask  for  the  appointment  by 
the  court  of  equity  of  a  trustee  or  trustees  to  manage  it,  rather  than  t<> 
permit  the  executor  of  an  executor  to  administer  it,  since  the  origiiiat 
will  has  not  constituted  the  executor  of  the  executor  a  trustee. 
The  applicant  will  be  advised  accordingly. 

Treasury  Department, 

First  ComptriMei-^^s  Office,  July  17,  1881*. 


IN  THE  MA TTKK  OF  THE  AUTHORITY  OF  THE  COMMISSIOXEK8  OF  THB 
DISTRICT  OF  COLUMBIA  TO  MAKE  CONTRACTS  FOR  SUPPLIES  PRIOR 
TO  THE  PASSAGE  OF  AN  APPROPRIATION  ACT  AUTHORIZING  SUCH  CON- 
TRACTS AND  PROVIDING  FOR  THEIR  PAYMENT.— DISTRICT  CONTRACTS 
CASE. 


L  Tlu;  Coiiiiiii88ioners  of  tlie  District  of  (,^ohinibirt  cannot  lawfully  make  any  contract 
for  supplies  for  the  use  of  tbe  District  for  any  tiscal  yearnntil  the  proper  appropria- 
tion act  providing  for  payment  thereof  \h  passed  by  Congress. 

July  19, 1882,  the  Coiiiniissioners  of  the  District  of  Columbia  addressed 
a  letter  to  tbe  First  Comptroller,  askin<?  liis  opinion  on  the  question 
whether  certain  contracts  made  by  them  prior  to  July  1, 1882,  for  articles 
to  be  furnished  during  the  fiscal  year  ending  June  30,  1H83,  for  the  use 
of  the  District,  are  valid.  The  act  making  appropriations  for  the  ex- 
penses of  the  District  for  the  current  fiscal  year  was  not  passed  until 
July  1,  1882. 


Opinion  iiy  William  Lawrence,  First  VomptntHev: 

Section  3  of  the  act  of  June  11,  1878,  providing  a  permanent  form  of 
government  for  theDistrict  of  Columbia  (20  Stats.,  103),  declares  that  the 
Commissioners  **  shall  make  no  contract,  nor  incur  any  obligation  other 
than  such  contracts  and  obligations  as  are  hereinafter  provided  for  and 
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shall  be  approved  by  Congress."  Tlie  act  tloea  not  atat*^  what  contracts 
the  OomniUsioners  niiiy  make  or  what  ubligulioDs  tliey  may  incur,  bat  it 
proridea  that  they  sliiill  submit  annual  estiaiates  to  the  Secretary  of  the 
Treasury,  aud,  aft^r  thesithave  been  acted  upon  by  the  Secretary,  that 
the  estimntes  shall  be  tmnsmitteil  to  Congress.  It  isalsoeuiictedin  the 
BuaieBection  that  "to  theexteutto  which  (.'ongress  shall  approve  of  said 
estimates,  Congress  shall  appropriate  ihn  amount  of  fifty  per  centum 
thereof;  and  the  remaining  fifty  per  centum  of  such  approved  estimates 
Mhall  be  levied  and  assessed  upon  the  taxable  property  and  privileges  in 
said  District  uther  than  the  property  of  the  United  States  aud  of  the  Dis- 
trict of  Columbia;  *  •  •."  The  i.'lause  which  prohibits  the  Commis- 
sioners frviui  making  any  cimtract,  or  incurring  any  obligation  other 
than  such  as  are  thereinafter  provideil  for  in  this  Btatute,  and  as  shall 
be  approved  by  Congress,  means,  therefore,  that  they  shall  not  make 
any  contract  or  incur  any  obligation  other  than  such  as  may  be  autbor- 
ited  uuder  the  appropriation  acts  passed  by  Congress,  or  by  some  other 
otatute.  The  act  of  July  1,  1S82,  makiug  the  appropriations  for  the 
Dislrict  of  Columbia  for  the  fiscal  year  euding  June  30,  188^},  gives,  in 
eti'ect,  authority  to  the  Commissioners  to  make  contracts  and  to  incur 
obligations  payable  out  of  the  appropriations  therein  made.  Until  an 
appropriution  act  has  been  passed,  the  extent  to  which  the  estimates 
submitted  to  Congress  will  be  approved  eaunot  be  known,  nor  what  spe- 
cific expenditures  will  be  authorized. 

Section  3732  of  the  Revised  Statute«  of  the  United  States  enacts  that, 
"  No  contract  or  purchitse  on  behalf  of  the  United  States  shall  be  made, 
nnless  the  same  is  authorized  by  law  or  is  under  an  appropriation  ade- 
quate to  its  fulfillment.  ■  "  "."  This  section  applies  to  the  class  of 
Goiitravts  referred  to  by  the  Coiumtssioners,  because  to  a  certain  ex- 
tent contracts  for  supplies  for  the  District  of  Columbia  are  entered  into 
on  behalf  <)f  the  United  States.  But  the  same  result  would  follow,  even 
without  reference  to  this  section. 

The  Commissioners  of  the  District  had  no  auihority  prior  to  the  pas- 
sage of  the  appntpriation  act  to  make  the  contracts  referred  to,  and 
therefore  said  contracts  are  invalid.  The  parties  with  whom  the  con- 
tracts have  been  entereil  into  will,  no  doabt,  when  notified  that  they 
are  invalid,  enter  into  new  contracts  on  the  original  terms,  and  thus 
tto  injury  will  resnlt  to  them  or  to  the  District.  This  form  of  ratification 
or  renewal  of  contract  is  a  subject  intruste4l  to  the  discretion  aud  judg- 
ment of  the  Coinutissioners. 

The  Commissioners  will  be  advised  accordingly. 

Tbeasuey  Department. 

Fir>-t  ComplrKller'K  Ofu-e,  Jati,  Tl,  ISSJ. 


2W  First  Comptroller's  Office^  Treasury  Department, 


IN  THE  MATTER  OF  THE  RIGHT  OF  THE  HOLDER  OF  ONE-HALF  OF  A 
MATURED  UxNITED  STATES  COUPON  BOND  TO  PAYMENT  THEREOF- 
BARNETTS  CASE. 


1.  Statement  of  the  provioious  made  for  the  payment  of  Uaited  States  bonds,  and  the 

mode  of  payment. 
3.  The  Treasury  Department  regulations  relative  to  the  redemption  of  fractiooftl 

part-s  of  United  States  not«8  (greenbacks)  do  not  apply  to  United  States  bonds. 

3.  When  a  right  arises  under  a  statute,  and  a  speoial  statatory  remedy  for  sncli  right 

is  prescribed  in  the  same  statute  to  be  exercised  by  the  accoanting  officers  of  the 
Treasury  Department,  such  oflScers  cannot  give  a  remedy  in  any  other  form,  or 
in  any  other  cases,  than  as  thus  prescribed. 

4.  There  may  be,  also,  a  judicial  remedy  afforded  by  statute  in  cases  thus  provided- 

for,  or  in  cases  as  to  which  no  remedy  can  be  afforded  by  accounting  officers. 

5.  No  provision  is  made  by  which  the  Treasury  Department  can  pay  a  matured  coupon 

bond  of  the  United  States  on  presentation  of  a  part  thereof  unless  evidence  of  the 
destruction  of  the  other  part  be  submitted. 
G.  Ca.ses  cited  as  to  the  effect  of  assignments  in  blank  of  registered  bonds. 

W.  H.  Baruett,  of  New  Orleans,  in  a  letter  dated  October  1, 1881,  trans- 
mitted to  the  Treasury  Department  for  redemption  one-half  (the  right- 
hand  end)  of  a  flve-per-cent  United  States  coupon  bond,  No.  1302,  for  $50, 
issued  under  the  act  of  July  14, 1870,  allegriug  that  he  purchased  it  from 
a  party  who  represented  that  the  other  half  was  lost ;  but  the  loss  is  not 
established  by  evidence.  It  is  not  alleged  that  the  missing  half  waa 
destroyed.  The  bond  is  past  due,  having  matured  on  the  12th  day  of 
August,  1881,  on  which  day  all  outstanding  bonds  issued  under  said  act 
of  July  14, 1870,  and  under  the  act  of  January  20, 1871,  were  called — p^ 
103d  Call — for  payment "'  at  the  Treasury  of  the  United  States,  in  the  City 
of  Washington,  I).  C,"  and  has  been  "called''  for  payment.  It  is  not 
shown  whether  the  transmitted  portion  of  the  bond  was  purchased  by 
claimant^  prior  to  or  after  the  maturity  of  the  bond.  November  15, 1881, 
the  papers  were  referred  to  the  First  Comptroller  for  his  opinion  on  tbe 
question  as  to  whether  this  half  of  the  bond  can  be  paid. 


Opinion  bv  ^ylLLlAM  Lawrence,  First  Comptroller : 

The  statutes  authorize  the  Secretary  of  the  Treasury  to  redeem  bonds 
of  the  United  States,  and  appropriate  monej'  for  that  purpose.  (Rev. 
Stats.,  3688,  3693,  3697,  3700,  3702;  act  July  14,  1870,  sec.  3,  16  Stats., 
272;  act  March  3,  1881,  sec.  2,  21  Stats.,  435.)  In  practice,  payment  of 
matured  bonds  is  made  by  the  Treasurer  of  the  United  States  as  a  dis- 
bur^ng  officer,  without  the  formality  of  a  Treasury  warrant  (1  Law- 
rence, Compt.  Dec,  Appx.,  ch.  xiv,  p.  589;  Police  Case,  Id.^  71-74;  Ash- 
ton's  Case,  Id,,  167;  Rev.  Stats.,  301,  305,306,309,310,  311,3691,3098), 
and  his  accounts  therefore  are  audited  by  the  First  Auditor,  who  cer- 
tifies them  to  the  First  Comptroller  for  his  revision  and  certificate 
thereon.     (Rev.  Stats.,  269,  277,  305,  311.)     Hence  arises  the  jurisdiction 
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of  the  First  Comptroller  for  au  opinion  by  him  upon  the  iiiiestion — What 
payment,  if  anj',  shouM  be  made  for  the  fractioual  part  of  the  bond  now 
in  question! 

The  regulations  of  thfl  Treasury  Department  miide  in  jnirsuance  of 
law  {Rev.  Stats.,  161,  3574)  determine  the  liability  of  the  United  States, 
nnd  prescribe  the  mode  of  paying  parts  of  United  States  notes,  green- 
backs (Rev.  Stats.,  3571  el  Mi.),  silver  certificates  [act  of  February  28, 
1B78,  sec.  3,  20  Stats.,  25),  and  fractional  currency  (Rev.  Stats.,  3572, 
et  Beg.);  (Lost-Greenback  Case,  ante,  p.  Illti.)  Under  these  regulationa 
certain  fractional  parts  of  notes,  &e.,  may  be  paid  on  presentation; 
bat  they  do  not  apply  t«  government  bonds.  The  Secretary  of  the 
Treasury  is  authorized  to  make  regulations  not  inconsistent  with  law 
with  reference  to  the  redemption  of  United  States  luonds.  (Rev,  Stats., 
161,  37(12;  acts  of  June  2U,  IStiO,  see.  2,  12  Stats.,  7!);  February  8,  1861, 
sec.  2,  12  Stats.,  129:  March  2,lSfil,aec.  2, 12Stat8..  178;  July  17, 1861, 
necs.  3  and  A,  12  Stats,,  259),  and  he  has  done  so.  (1  Lawrence,  Compt. 
Dec.,  2d  ed.,  Appx.,  ch.  siii,  p.  5tiu.) 

The  several  statutes  authorizing  the  issue  of  government  liondR,  tisiug 
the  rights  of  holders  thereof,  and  preflcribiug  the  mode  of  redemption 
or  payment,  all  belong  to  one  system;  they  nre  in  pari  materia,  and, 
hence,  upon  well-settled  principles,  are  to  be  construed  togetlier  as 
one  statute.  These  bonds  are  creations  of  the  statute,  and  are  not  of 
common-law  origin.  It  is  well  settled  that  wh^-ea  right  arises  under  a 
statute,  anil  a  special  statutory  remedy  for  such  riglit  is  prescribed  in 
such  statute  to  be  given  by  accounting  otticers,  this  remedy  only  can  be 
pursued  before  these  officers.  (United  States  v.  Lynmn,  1  Mass.  C.  C, 
500;  Farmers',  &c.,  Xational  Bank  v.  Dearing,  91  U.S.,  35;  Harnett'' 
National  Bank,  98  U-  S.,  558;  State  ex  rel.  Grisell  v.  Marlow,  15  Ohio 
St.,  134;  Sedgwick  on  Oonstmction  Stat,  and  Const,  L.,  76,  341,  nolc 
a;  Smith  r.  Lockwood.  13  Barb.,  209;  Dudley  v.  Maybew,  3  Const., 
P.)  With  tl^is  principle  in  view,  the  inquiry  arises — What  is  the  remedy 
furnished  by  the  i^tatute  to  the  claimant  in  [bis  caset  The  statute  de- 
clares that  "all  bonds  applied  to  the  sinking-fund,  and  all  other  United 
States  bonds  redeemed  or  paid  by  the  United  States,  shall  lie  canceled 
and  destroyed"  and  that  "A  detailed  fecord  of  the  bonds  so  canceled  and 
destroyed  shall  be  lirst  made  in  the  Imoks  of  the  Treasury  Department." 
(Rev.  Stats.,  3695.) 

1.  This  declaration,  standhig  alone,  anthurizes  the  payment  of  such 
bonds  only  as  are  presented  substantially  entire.  By  this,  of  course,  is 
only  meant  that  the  material  obligatory  part  of  the  btmd  must  be  pn)- 
duce<l  in  cases  where  by  accident  other  portions  of  it  are  lost.  The»tat- 
ute  contemplates  the  preseutatiou  of  tbe  entire  bond,  because  without 
this  the  bond  could  not  be  "canceled,"  nor  could  a  "detailed  record" 
of  it  be  made.  This  requirement  of  the  statute  is  supported  by  consid- 
erations of  public  policy.  Ifonehalfof  a  cuu|M>n  bond  could  be  redeemed 
Ms  a  whole  bond,  without  evidence  of  the  destruction  of  the  other  half 


202  First  ComptroUer^H  Office^  Treattury  Department. 

a  door  would  be  opened  for  fraud  on  the  goverumeut,  and  on  purchasers 
of  the  separate  halves  of  a  bond.  If  payment  should  be  made  of  one- 
half,  why  not  permit  bonds  to  be  cut  up  and  sold  out  in  qnartersi  It 
cannot  be  supposed  that  Congress  intended  to  permit  such  practice  as 
this.  The  Treasury  Department  has  never  recognized  the  right  to  pay- 
ment of  a  fractional  part  of  a  bond  under  the  cintumstanees  of  the  claim 
now  made. 

It  does  not  distinctly  appear  whether  the  purchase  by  the  clainiant 
of  the  fractional  part  of  the  bond  in  question  was  designed  as  a  purchase 
of  the  entire  sum  owing  on  the  whole  bond,  or  of  a  part  onl3'.  The  whole 
bond  is  payable  to  bearer.  The  claimant  is  not  the  bearer  or  holder  of 
the  whole  bond.  The  law  has  not  authorized  a  purchase  of  fractional 
portions  of  a  bond  by  a  division  of  the  bond  itself.  If  the  holder  of  an 
entire  bond  might  sell  an  equitable  r\f!;\\t  toone  half  its  proceeds,  no  pro- 
vision has  been  made  by  which  acconntinir  officers  can  determine  the 
extent  of  such  interest  or  make  payment  of  parts  to  sundry  claimants.* 

•  The  "  ii  •^uhitiouH''  of  tbo  Treavsury  Department  auth<»rize  theassiguinent  of  apart 
interest  iu  bonds  not  dne^  for  reissue  as  follows  (1  Lawrence,  Compt.  Dec.,  ^d  ed., 
Appx.,  ch.  xiii,  p.  566) : 

''The  (Hrectious  printed  on  the  backs  of  the  boudM  should  be  carefully  followed  in 
the  execution  of  assignments,  and  all  the  blank  spaces  tilled  in  properly.  The  naine 
of  the  assignee  should  be  written  plainly  in  the  space  left  for  that  purpoae. 

"If  a  bond  is  to  be  divided  among  two  or  more  parties,  tbeirnamesand  the  amoaa^ 
to  eacU  should  be  stated  in  the  assignment.  If  only  a  part  of  a  bond  is  assigned,  a 
new  issue  for  the  remainder  will  be  made  to  the  former  payee  of  the  whole  bond:  JfV«- 
vidtdf  however,  That  the  amount  assigned  shall  correspond  with  one  or  more  of  the 
denofiii nations  in  which  the  bonds  are  issued. 

"  Registered  bon<l8  should  uotbeas8igne<lin  blank.  a»  such  assignment  wonld  make 
them  payable  to  bearer  and  render  them  available  to  anj'  holder  thereof;  in  other 
words,  un<ler  an  assignment  in  blank  the  title  to  the  bonds  would  pass  by  delivery. 

**A  detached  assignment  should  never  be  resorted  to,  except  when  the  blank  form 
for  an  assignment  which  is  printed  on  the  bond  shall  have  been  already  nsed ;  aud  in 
this  case  only  when  there  shall  not  be  sufficient  space  on  the  back  of  the  bond  for 
another  assijjiimeut.*'  • 

In  relation  to  the  assignment  of  registered  bondn  in  blank,  it  seems  to  have  been 
held  in  some  cases  that,  where  a  certificate  of  public  debt  is  made  transferable  only 
by  the  holder,  or  his  legal  attorney  or  representative,  on  the  books  of  the  st^K-k  coni- 
missioner,  a  hlatik  indorsement  gives  no  aiUhority  to  aa  agent  to  assign  ti,  even /or  roUf- 
(CombH  r.  Hodge,  21  How.,  397,  406.  See  also  Baldwin  c.  Ely,  U  How.,  580;  Sewall  r. 
Boston  Water  Power  Co.,  4  Allen,  282;  2  Perry  on  Trusts,  814  n;  Enthoven  r.  Hoyle, 
76  Eug.  C.  L.,  .^94;  White  r.  Vermont,  &c.,  R.  R.  Co.,  21  How.,  575;  Burroiiphs, 
iPublic  Securities,  139, 140,254;  Angell  &  Ames,  Corporations,  564,  566,  576;  16  Amer- 
ican Law  Review,  606,  Boston,  August,  1H82). 

The  authorities  on  this  subject  are  conflicting.  Some  recognize  the  validity  of  blank 
assignments  made  in  good  faith.  (Drnry  r.  Foster,  2  Wall.,  3Ii;  Jones,  Railroad 
Securities, 204;  United  States  r.  Nelson,  2  Brock,  C.  C.  R.  64;  Speake  r.  United  States, 
9  Cranch,  28;  White  r.  Vi.  &  Mass.  R.  R.  Co.,  21  How.,  575;  Chapin  r.  Vt.  &  Mass- 
R.  R.  Co.,  8  (jlray,  575;  Dutchess  Co.  Ins.  Co.  v.  Hachtield,  1  Hun.,  N.  Y.,  675;  8.  C 
47  How.  Pr.,  330;  Michigan  Bank  r.  Eldred,  9  Wall..  544;  Bridgeport  Bank  r.  New 
York,  &c.,  R.  R.  Co.,  30  Conn.,^1;  Stahl  v,  Berger,  10  Serg.  &  R.,  170;  Sigfriedr. 
Ivevan,  6  Id.,  308;  Wiley  v.  Moor,  17  Id.,  4:38;  WooUey  v.  Constant,  4  Johns.,  60;  Es 
parte  Kerwiu,8Cowen  118;  Boardman  v.  Gore,  1  Stewart,  517:  Eagleton  r.  Gutteridgf* 
11  Mees.   &  Welsh,,  465;  Earl  of  FaUnouth  r.  Roberts.  9  M.  &  W.,  471;  Davidson  r. 
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I.  Tbestiitiiteliasitrtscribeil  tliecKuosiii  wliicli  a  Ih>ik1  may  be  paid  in 
bll  on  the  preaen  ration  of  »  parttbereof.  Wben  anyooupou  or  registered 
hxi^per,  11  M.  &  W.,  733;  Vnn  AmriUKe  >'.  Morton.  A  Wliart.r**3:  a^  ««  caaet  col- 
rted  ■£  Paraou«,  CoDt.,  6th  ed.,  7-23,  note.} 

Ottacn,  iu  iilintiple,  hoM  a  ilifferent  view  ( Hibbitin'hilv  r.  McMorine,  6  M.  &.  W. 
ich.,  aO«;  Eiithoveo  v.  Hoylc,  13  C.  B.,  37:1;  Buyii  t>.  Buyd,  a  N.  &  M.,  135;  Gilbert 
i.  Antfaony,  1  Yerg.,  tiS;  Bjero  r.  McClsnahun,  6  Gill.  &  I.,  250;  Ayrea  r.  Haruew,  1 
}bio,  36»;  McK«e  r.  Hlcka,  2  Dev.,  37EI ;  Harriaon  r.  TlerunuH,  4  lUtid.,  177.)  Some 
f  tbrM  eosea  relate  to  de«da,  aud  deny  the  validity  of  sacb  au  tnstruiiiBnt  if  exeonted 
I  bUnk  »nd  >tft«n*Rrde  filled  in.  This  roetM  on  the  prin(!i]il«  that  a  senlod  instrumunt 
squires  k  oealed  aotbority  to  make  i>r  cbauge  it.  But  many  caaea  bold  thattbecbar- 
Ster  of  municipal  and  corporate  bouiisiH  not  affixted  by  ibBxlditiouof  useal,  (Joiie»f 
ailroatl  Securities,  198,  tjote;  Wbitu  r.  Vt.  A.  Mass.  R.  li.  Co.,  21  Huw.,  &75.} 
Tbe  r«NnU  would,  on  principle,  aoeiu  to  be  tbiit  tbe  legal  title  of  corporate  or  Diiiui- 
rip»I  bonds  originally  made  to  a  blank  payee  pasws  to  the  party  whoiie  name  i«  filled 
Ihervin;  but  that  Tbe  legal  lilleot  registered  bondn  tranHfuralile  only  on  deBignated 
Kika,  and  porpurate  certilicatrg  of  atock  Iraniiferable  in  the  same  uiaiiiiiT,  call  only 
laa  in  tbe  presirilied  moile.  Bat  tguilabte  intoresia  luay  pass  by  any  mode  indicating 
,1-b  to  be  thu  intent  of  the  partiea  to  the  transaction,  as  by  a  blank  nasignnieut  and 
>]ivrry  upon  a  sufficient  coaaldtiration.  (Combs  p,  Hodge,  21  How..  400;  citing  Tur- 
n  r.  Bru«on,  1  P.  Wins,,  496;  s.  c.  3  Vernon,  764;  DttvicB  r.  Austen,  1  Ves.,  jr.,  247; 
knd  see  the  cases  collected  iu  tbe  note  [Perkins  ed.],  I  Bro.  Cb.,  431 ;  Cator  n.  Burke, 
IBd  3  lira.  Cb.,  179;  Scott  ['.  Sbreeve,  12  Wheat.,  tKIb;  Judsim  •:  Corcoran,  17  How.. 612. > 
In  the  laller  case  the  accounting  oDicera  of  tbe  Treaaury  Uepartmcnt  trould  geiiet- 
dly  rwjniro  adverse  claimants  to  settle  Ibpir  rights  by  decree  of  a  court  of  eijuity. 
lOibaaii'aCiMe,  yoKl.)  Ablanknssigumeut  may  in  EOOjeciisea  operate  by  way  of  csi<>i>- 
«I.  (Swain  r.  8eamanB,9  Wall.,  273;  Stowe  c.  Unte<l  Slatea.  19  Wall.,  IB;  Heriuaii. 
htoppel.330;  Gibson's  Case,  pnat.l 
A  cjiieHtioD  may  arine  as  to  ilie  validity  at  law  of  blank  a«aigumeutit  under  wbal  Ik 
■id  in  the  regulatioos.  In  proper  cabus"  teKulalions"  have  tbe  force  of  law.  Tbe 
oan  act«  require  registered  bonda  to  1)e  "transferred  on  the  books  of  Iht- Treasury  un- 
Utr  mcb  regulatiouH  aa  may  be  esiabliiibe^l  by  the  Seuretary  of  tbe  Tifa.H>iry.''  (Loan 
lota  of  Jane  22,  ItStiO,  sec.  2,  t3  8tala,7tl;  February  8,  Il^l,  sec.  2,  Id.,  12<);  Maruh  2, 
861,  ■«!.  2,  Jd..  178:  Jnly  17,  leei.seca.  Sands,  M.,  259;  Jnly  14,  1870,  Id  Stats.,  372; 
hankrj  20,  1^71.  Id,,  399.)  Tbe  pro[>er  assignment  by  tbe  payee,  on  the  bond  or  oii 
l«epftrBt«  paper,  with  the  requiHite  ceriilicate  of  acknowledgment  of  nssigntneul,  of 
kc  proof  of  fiictit  which  make  an  axtjigoinent  by  operation  of  Ian  in  certain  cuaea,  is 
he  authority  to  make  a  transfer  "on  tbe  book«  of  the  Treasury"  Department. 
"Tbe  d  tree  tiooit  printed  on  tbe  backs  of  tbe  bondn,"  mi'iitionediu  tbe  "regulations," 
E|U«  shown  by  the  following  specimen  : 

"1877-1907. 

-ived assign  t'l tbe  within  registered  liond  of  the 

Doited  t^tates,  and  hereby  aiitbori^H  tbr  iran-'rertlifreof  on  the  booksof  the  Treasury 
kpartment. 

"  Dated .  IH— . 

^  PtAtB  op . 

■'  Tonrn  o/ ,  Ln«nlif 

'■  Personally  appeared  befiiri 

lo  be  the payee  of  tb.> « 

tog  tbe  same  in  he  bis  free  ai 

"  Witnenv  uiy  band,  official  designation,  and  Heal. 

■■ .     rsKM"] 

"NuTK. — Tbe  execution  and  ackuowledgment  of  the  above  osiiignnient,  when  not 
Made  nl  the  T-eiisnry  Depurtmeiit,  must  tie  brfore  a  V.  8.  Judge,  U.  8.  district  at- 
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boud  has  been  destroyed  wholly j  or  in  part,  it  may,  on  proper  evidence,  be 
paid ;  so  a  lost  registered  bond  may  be  paid  on  proper  evidence.*    Upon 

torney,  clerk  of  a  U.  S.  court,  collector  of  customs,  collector  or  assessor  of  interaal 
revenue,  U.  S.  Treasurer  or  assistant  treasurer,  or  the  president  or  cashier  of  a  nationil 
bank,  or  if  in  a  foreign  country,  before  a  U.  S.  minister  or  consul.*  In  all  cases  tht 
officer  must  add  bis  official  designation,  residence  and  seal  if  be  bas  one.  When  the 
assignment  is  made  by  a  corporation,  it  must  be  named  as  tbe  aasignor,  when  by  • 
guardian,  trustee  executor,  administrator,  an  officer  of  a  corporation  or  any  one  in  t 
representative  capacity,  proof  of  bis  authority  to  act  must  be  produced  to  the  officer 
before  whom  the  assignment  is  made,  and  must  accompany  the  bond.  Aasignors  mnit 
be  identified  as  known  and  responsible  persons  to  the  satisfaction  of  the  officer." 

The  loan  acts  authorize  two  classes  of  bonds:  coupon,  payable  by  delivery  to  beam, 
and  registered,  in  which  the  obligation  of  the  United  States  is  to  pay  the  party  therein 
named  ''or  assigns.''  (Sallii's  Case,  1  Lawrence,  Compt.  Dec,  215,  218.)  An  assign- 
ment in  blank  does  not  name  a  party  as  assignee;  and,  if  the  blank  assignment  coold 
authorize  the  first  purchaser  under  it  to  insert  his  name  as  assignee,  the  question  re- 
mains whether  it  could  authorize  another  and  subsequent  purchaser  to  insert  hU 
name,  or  whether  this  is  against  the  letter  or  policy  of  the  statutes.  Such  purchMcr 
might  be  the  equitable  owner.  (Baldwin  r.  Ely,  9  How.,  601;  Williamson  r.  Thom- 
son, 16  Yes.,  443;  Burroughs,  Public  Securities,  252;  Angell  &  Ames,  Corp.,  ^  564, 
565,  566;  Field  r.  Pierce,  102  Mass.,  261;  Bank  v.  Lanier,  11  Wall.,  377.)  If  the  lut 
of  several  successive  holders  of  a  bon(|  thus  assigned  in  blank  should  have  pntcured 
it  without  right  thereto,  and  should  fill  in  his  name  without  the  knowledge  oi  tbe 
Secretary  of  the  Treasury,  and  then  at  maturity  assign  it  to  the  Secretary  lor  payment, 
all  appearing  regular,  the  payment  thereof  would,  by  way  of  estopjiel,  defeat  the 
claim  of  any  former  holder  against  the  government.  (Johnson  r.  Laflin,  5  Dillon, 
C.  C.  R.  76;  8.  c,  103  U.  S.,  800;  Webster  r.  Upton,  91  U.  8.,  70;  3  De  Gex  &  Smale, 
Ch.,  310;  Angell  &  Ames,  Corp.,  564,  565,  666,  576.)  So  an  assignment  made  under 
similar  circumstances  before  the  maturity  of  a  boud  to  a  bond  fide  purchaser,  aude 
transfer  entered  iu  the  Register's  office,  would  give  him  a  title  which  no  former  holder 
could  controvert.  (Cavauaugh's  Money  Securities,  266 ;  Burroughs,  Public  Securities, 
138,  254;  Imperial  Land  Company  of  Marseilles,  L.  R.,  11  Eq.,  478 ;  Ex  parte  Col boone, 
L.  R.,  11  Eq.,  490;  Bank  v,  Lanier,  11  Wall.,  374;  Baldwin  r.  Ely.  9  How.,  600;  De 
Voss  V.  City  of  Richmond,  18  Gratt.,  338;  Knox,  Conors  &  Co.  r.  Aspinwall,  21  How., 
539;  Supervisorn  r.  Schenck,  5  Wall.,  772;  Royal  Brit.  Bk.  r.  Turquand,  85  Eug.  C. 
L.,  248;  Angell  &  Ames,  Corp.,  $  576;  Johnston  r.  Laflin,  103  U.  S.,  800;  s.  (\,  5  Dil- 
lon, C.  C.  R.,  65.)  This  results  from  the  doctrine  of  estoppel  that  **a  man  shall  not 
defeat  his  own  act  or  deny  its  validity  to  the  prejudioe  of  another.'^  This  is  well 
illustrated  in  the  case  of  an  invalid  power  of  attorney,  executed  in  blank.  (Stowe 
c.  United  States,  19  Wall.,  16;  Herman,  Law  of  Estoppel,' sec.  212;  Swain  r.  Seanianu, 
9  Wall.,  273;  Bronson's  Extr.  v,  Chappell,  12  Wall.,  681;  New  England  Car-Spriig 
Co.  17.  Union  India-Rubber  Co.,  4  Blatchf.  C.  C,  I ;  Alvord  r.  United  States,  8  Ct.  Cls., 
364.)  It  equally  resulti*  from  the  principle,  that  where  one  of  two  innocent  partiea 
must  suffer  a  loss,  it  shall  fall  on  him  through  whose  act  it  occurred.  These  prin- 
ciples apply  where  the  payee  in  a  bond  executed  a  blank  assignment  for  the  purpwe 
of  making  a  sale.  But  a  mere  indorsement  in  blank,  not  designed  to  operate  as  » 
aale,  and  without  the  requisite  eertiticate  of  acknowledgmentof  assignment  ren^^i^e^ 
by  **  regulations,*'  would  not  estop  the  ])ayee  from  asserting  his  equities  even  iu  the 
hands  of  hond  fide  holders.  (Combs  v.  Hodge,  21  How.,  406  :  Bank  v.  Lanier,  11  Wall., 
374;  Gibson's  Case,  post;  Angell  &  Amew,  Cotp.,  v^  576;  Marlborough  Mfg.  Co.  r. 
Smith,  2  Conn..  579;  Northrop  v.  Newtowii,  &c.,  T.  Co.,  3  Conn.,  544;  Fisher  r.  Es- 
sex Bank,  5  Gray,  373;  Shipman  r.  MtuSi  Ins.  Co.,  29  Conn.,  245.) 

•The  provisions  will  be  found  in  sections  3702,  3703,  3704,  3705  of  the  Revised  Stat- 
utes,  and  the  regulations  in  relation  thereto  in  1  Lawrence,  Compt.  Dec,  Appx.,ch« 
xiii,  p.  560. 
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the  rule  of  coustructiou  iilready  stated,  the  ca«e»  tliUH  prorided/or  muet 
be  deemed  tbe  only  cases  in  wbieli  payment  can  be  inmle  by  the  Ti«as- 
niy  Department  of  a  bond  on  presentation  of  a  part  thereof.  The 
claimant  baa  not  shown  such  a  case. 

,  Iq  holding  that  executive  accounting  officerscnn  only  allow  a  credit 
to  the  Treasurer  when  he  pays  government  bonds  in  the  cases  specified, 
and  in  tbe  mode  pointed  out  by  the  statute  under  wbicb  aetioti  ia  taken, 
8  not  intended  to  say  that  there  may  not  be  a  remedy  in  the  Oonrt 
of  Claims  in  pftiiier  caseK.  Thai  is  a  subject  lor  judicial  action.  (Rev. 
Stats.,  1053;  2  Uauii'l,  Nc-g.  Ins.,  1090,) 
The  application  for  payment  sboiikl  be  refused. 
Tkbasuev  Department, 

First  CmnpfroUer'K  Ufftcf,  July  M.  \mz. 


MTHE  matter  of  the  RUiHT  TO  SET-OFF  MOSEYS  LEGALLY  DUE  A 
CLAIMANT  AGAINST  A  BALANCE  ISII'ROI'EKLY  CERTIFIED  IN  A  SETTLED 
iCCOintT— SANBORN'S  CAPE. 


!■  riw  nod*  and  practice  of  tlio  Tresaury  I)e|iarliiieut  staler!,  by  wlijcli  n 

were  niiwle  with  persona  lo  nttiiiHt  tlio  prcippr  oCBpt^rn  ot  tbo  govemmeDt  in^ia- 
coveriDg  and  cnllccting  nioiiey  belonging  to  tlio  United  States  it  hen  the  anniH  was 
withheld  by  any  p? rsoo  or  corporation.  (Act  of  May  8,  IH72,  17  Stats.,  69.) 
^  When  it  is  propowd  to  nuke  a  sot-ofT  aii<Xfr  the  act  of  March  3,  1875  (18  Stnts., 
11*1 ),  Ibe  first  question  to  he  delermined  in  the  Treasury  Department  i»  whether 
tlierD  is  aiioJi  evidcnee  of  indehtoitnuM  as  reqnims  tbe  Secrotury  of  Iha  Treasury, 
in  tbeexcrciHeorareaaonabloandprndeotdiBcretioD,  to  hiive  it  tustinlliy  "Icgiil 
proceedings"  in  the  oonrts,  and  not  whether  tho  pnrty  agninst  whom  the  set-oFT 
Is  to  be  inailf.  is  CHrtaiuly  indebted  to  the  United  States. 
*■  ^Vbt<D,  Dndi>r  proper  Roiistrnction  of  a  statote,  there  is  no  anthority  for  the  making 
(■facontraut  byaueseuntiveoflicer,  hiaerroneouBoonstructionof  ituannolaothor- 
iie  a  vnlid  contract.  Ilenco,  the  act  of  May  6,  If^'i  ( 17  Stats.,  69),  which  author- 
ized tbe  Secretary  of  the  Treaaary  to  make  contrncl«  with  informers  and  to  coiu- 
pensBtu  Ibcm  out  of  lliu  money  "belonging  to  the  United  Stattjs"  which  may  be 
eolleotod  by  thdr  ageDL-y,  did  not  autboriKo  a  vontract  for  sncb  service,  in  resiwct 

*  of  money  suppnsod,  at  the  time  of  making  tht  contract,  t«  be  payable  to  tbe 
Unttod  States  as  a  legacy  tax,  and  which  was  afterwards  determined  by  the  Su- 
preme Court  not  to  be  payable  Xa  tbe  United  iitates.  In  snch  case  the  ooDtract 
is  void.  Payment  of  moities  lo  informers  in  tnlrruHl-rtivcnue  cases  was  prohib- 
il«d  by  act  uf  June  6,  1872,  sec.  39  (17  .Slats.,  !iS<>). 
^Ttton  a  person  employed  under  tbe  act  of  May  8,  1>'7*2,  has  secnred  the  payment  lo 
the  nniioil  Statns  of  a  legacy  tax,  which  wna  supposed  lo  have  bei'n  lawfully 
payable,  under  tbo  conslructinn  then  given  by  the  esecutive  officers  to  tbe  iti- 
temal  rcvenun  law,  but  which  wsa  aflerwanls  iletorniincd  in  tbe  Supremo  Court- 
not  10  be  payable  under  a  proper  constmction  of  the  law,  and  one-half  of  the 
amount  so  collected  ban  been  paid  to  the  empIoy6  for  bis  services,  under  a  con- 
Iwct  which  purported  to  give  him  a  right  to  sucb  moiety  fur  "cullecting  any 
mone;  belonging  lo  (he  United  i^tates,"  the  governnieot,  when  making  a  olaiui 
against  it*  ewployf  fur  arefiind  of  the  mnuey  so  paid  tobim,  is  not  estopped  from 
dfujiiig  the  legality  of  the  payment  made  to  him  by  the  Department  of  tbo 
Trrasi.iy. 
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5.  Such  a  payment  by  the  Secretary  of  the  Treasury  to  the  employ6  is  not  a  volantary 
payment,  in  contemplation  of  law,  and  an  action  will  lie  for  the  recovery  of  the 
money  from  the  emploj^^.  • 

<5.  Ill  such  case  the  employ6  is  estopped  from  denying  that  the  money  illegally  col- 
lected hy  the  government  belongs  to  it. 

7.  The  title  to  money  collected  by  the  government  under  color  of  law,  though  illegally 

collected  and  paid  into  the  Treasury,  vests  in  the  United  States,  and  it  cannot 
be  divested  without  legal  proceedings  in  a  court  of  competent  jurisdiction. 

8.  The  Treasury  Department  practice  stated,  by  which  a  set-off  is  enforccnl  under  thA 

act  of  March  3,  1875  (IH  Stats.,  481).  *  # 

0.  When  a  public  officer  has,  without  lawful  authority,  paid  money  of  the  United 
States  to  a  person  undercolor  of  legal  claim  but  without  legal  authority  to  receive 
it,  it  may  be  recovered  from  such  person.  The  doctrine  of  estoppel  has  no  applica- 
tion in  such  case. 

(jencral  John  E.  Wool,  residing  in  the  fifteenth  New  York  inter 
iial  revenue  collection  district,  died  m  18G9,  leaving  a  will,  by  which' 
after  the  death  of  his  wife,  sundry  legacies  were  to  be  paid  to  persons 
named.  By  law  the  taxes  on  legacies  became  due  only  when  the  legatee 
became  entitled  to  the  possession  of  the  legacy.  (See  act  June  30, 1864, 
sees.  1L>4,  125,  13  Stats.,  285,  286,  as  amended  by  the  act  of  July  13, 
18CG,  sec.  9,  14  Stats.,  140;  Mason  v.  Sargent,  104  U.  S.,  C89.)  Mrs. 
Wool,  his  widow,  died  May  8,  1873. 

October  30,  1872,  a  contract  was  made  between  the  Secretary  of  the 
Treasury  and  John  D.  Sanborn,  under  the  act  of  May  8,  1872  (17  Stat8., 
68,  09;  see  Houst^  Ex.  Doc.  No.  132,  first  session.  Forty-third  Congress, 
]>p,  16, 19,  21,  75, 151,  275),  by  which  said  Sanborn  agreed,  for  a  consid- 
eration of  one-half  the  sum  to  be  recovered,  to  i)roceed  to  collect,  amoug 
others,  the  tax  on  said  legax^ies.  Tiiis  contract  was  entered  into  under 
the  construction  then  given  to  tlio  law  that  the  legacy  tax  was  due  and 
payable  before  the  death  of  Mrs.  Wool.  The  contract  recites  an  afiidsivit 
previously  made  hy  Sanborn  and  filed  with  the  SecTetary,  stating  that 
this  legacy  tax  was  then  due  and  unpaid. 

In  June  or  July,  1873,  soon  after  the  death  of  Mrs.  Wool,  the  proi)er 
internal-revenue  collector  demanded  of  the  exexjutor  of  Wool  a  retnrn 
for  assessment  of  the  legacy  tax,  and  was  proceeding  to  take  steps  to 
collect  the  tax,  witliout  the  knowledge  of  any  payment  to  Sanbonw 
August  2,  1873,  the  executor  informed  the  collector  that  he  had  paid 
the  taxes  [by  his  check  to  the  order  of  the  Secretarj'  of  the  Treasurj']. 

August  3,  1873,  Sanborn  reported  to  the  Secretary  of  the  Treasuiy 
that  the  executor  of  Wool  had  paid  to  him  [by  check,  as  aforesaid]  the 
legacy  tax,  $14,668  [after  the  death  of  Mrs.  Wool],  which  be  remitted  to 
the  Secretary  with  a  request  that  one-half  the  amount  be  paid  to  him. 
The  tax  was  paid  by  draft  August  1,  1873,  of  Asher  R.  Morgan,  exflon- 
tor,  on  the  Tnited  States  Trust  Company,  New  York,  for  $14,668,  tnUBS- 
mltted  by  the  Secretary  August  9,  1873,  to  the TreasQier  of  tlK6 Uldtofl- 
States  for  **  dei)osit  to  the  special  credit"  of  the  SeoretaiT- 
Doc.  No.  132,  1st  sess.,  43d  Congress,  151.)* 


•  The  legacy  tax  was  levied  by  the  act  of  June  30, 18iM  {} 
by  the  act  of  July  13,  1866  (14  Stats.,  140),  and  the  tax  « 
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!  M>*.v  'S4,  1882,  fhe  Com mi8»io tier  of  Intvnisil  Revenue  aildrcssed  a  let- 
tier  lo  the  Secretary  of  the  Treasury,  etating  thatsiiid  Sitiiboruisaulaim- 
pmt  for  rewards  as  ioformor  in  spveral  internal  reveinia  caees  under  the 
Binmlur  of  July  31,  18T3.  Some  of  these  cUims  have  been  allowed  by 
the  CommiaHiouer  and  approved  by  the  Secretary  under  section  3103  of 
tbe  Revised  Statutes;  and  an  ao<^iount  for  the  payment  of  the  same  baa 
been  settled  by  the  Fifth  Auditor,  and  the  balance  found  due  by  the 
Anditor  will  bo  certified  by  the  First  Comptroller.  One  of  them  is  it 
plaint,  in  which  the  "amount  dne"  is  to  be  reported,  under  the  provis- 
ions of  lli«  act  of  June  14,  1878  (20  Stats.,  130),  "to  the  Speitker  of  the 
Boase  of  KepresfutativoH,  who  Rhall  lay  tbe  same  before  Congress  for 
ponsideratiou."  The  Commissioner  states  that  there  is  reason  to  believe 
that  Sanborn  is  jnstly  indebted  to  the  United  States  in  the  sum  of  87,334 
Improperly  paid  tA  him ;  and  he  suggests  thiit  )i»yment  of  all  moneys 
duo  Sanborn,  or  "  an  amount  •  •  *  equal  to  the  debt  thus  due  to  the 
United  States,"  be  withheld  by  the  Secretary  pursuant  to  the  provisions 
of  tbe 'act  of  March  3,  1875(18  Stata.,  481).  It  JssngKested  that,  as  the 
l*ga«j'  tax  was  not  due  and  payable  until  after  the  death  of  Mrs.  Wool, 
the  contract  with  Sanborn  in  respect  to  the  case  of  the  Wool  estate  was 
void,  for  the  reason  that  it  was  made  before  tlie  tax  was  due.  May  27, 
1SS2,  the  Secretary  a|>proved  theCommissiouer'it  recommendation,  and 
referred  the  letter  to  the  First  Comptroller,  "with  a  request  that  there 

t»kD  eflvel  October  1,  1670)  of  the  act  of  July  14,  1H7U  (tC  Stiits.,  856);  but 
Hw  right  lo  recover  all  tuxea  whioL  had  accrued  [irior  to  the  opumtiuii  of  the  wjHial 
M  saved  by  section  IT  oftbu  act  (le  Stnta.,  3UI)' 

The  act  nf  May  S,  ISTS  (IT  State.,  69),  nathorized  the  »i!cretar.v  of  Itie  'l're>u>iiry  to 
npin;  three  persons  to  assint  the  properofllcorsof  the  Kovernmenl.  in  illscoverin{;  and 
■llPC'tiii};  nioneytt  belunging  to  iind  withheld  frnni  the  United  States,  and  nueli  in- 
brmelii  were  to  be  paid  "out  of  tbu  raoney  and  property  so  seuiirHl."  In  practice 
tbia  was  treated  as  an  appropriation  of  one-half  for  that  pnriwau,  or  prrliaps  rather 
I  an  anthority  to  nso  the  money  for  thepurpoauspecilied  iu  thi^  statute,  nssnuijogas 
qtteatinD  of  constitutional  taw  {Const.,  urt.  1,  sec.  9,  el.  7)  that,  as  this  portion  of 
M  money  was  not  necessarily  pKyable  into  tlie  Treasury,  no  formal  appnipri«1ion 
rt  br  Congress  was  required  by  the  Coustitntion.  Tbere  have  bei^u  utiier  stjitntes 
iTailBilar  rbnrEu:ter.  (Act  of  Jnue30,  IS64, 13  Slats  ,  S30);  1  Lawrence.  Compt.  Dec., 
Lpps.,  ek.  Ku,  p.  535,  2d  ed. ;  3  Op.  Att.  Oen.,  t:l ;  Uistriut  Land  OtHce  Case,  ^  Liiw- 
iBce,  Compt.  Dec.,  2d  ed.,  415.) 

Thiabalfwut  not  covered  inti>  tbe  Treasury.  The  whole  uniounl  eollccted  I>y  tbe 
Monaur  was  paid  to  the  Treaaurer  for  the  credit  of  llio  Seorrlary,  who  covetBd  on«- 
tlf  ictii  thp  Treasury  nud  paid  theotherlialf  tn  theinfurmer.  In  thiscosa  thetrans- 
riioD  WHS  OS  follows :  Angrist  15,  1B73,  them  wan  depoBite<i  with  rhc  United  States 
rKasarct,  to  tbe  credit  of  the  Secretary  of  theTrcnsury,  |1-i,002.li!<.  This  sum  was  made 
fp  ot  mvothI  amounts  collects  by  Johu  D.  Sanborn,  nmnng  whieb  wax  the  nmonnt 
If  |tl.66e,  collected  fToui  the  estate  of  the  late  Oeneral  John  E.  Wool.  August  16 
I,  the  said  aniuuut  of  |:)S.IKI2.<)!f  was  (tisposed  of  by  check  of  the  Secretury,  as  fol- 
t;  |IB,001.3t  deposited  in  the  Treasury  lo  the  credit  of  the  t^lllted  States  Treas- 
d  91R,O01.34  paiil  to  John  1>.  Sauboru.  (See  Homte  Ex.  Doe.  No.  Vfi,  lat  Sass., 
■SB.  Part  t,  pp.  1.'il-lo3.}  The  |l4,6ti8  eolleoted  from  the  Wool  ctitatu  was 
It  of  the  Pecretnry,  who  deposited  one-half  in  the  Treasury  and 
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be  attached  to  any  warrant  directed  to  be  signed  for  Sanborn  some  mem- 
orandum to  call  attention  •    •    ♦  so  the  law  may  be  complied  with." 

George  L.  Douglass,  counsel  for  Sanborn,  filed  a  brief  against  with- 
holding the  money  under  the  act  of  1875  : 

1.  It  is  sought  to  recover  $7,334  Arom  Sanborn  on  the  ground  that  the 
contract  between  him  and  the  Secretary  of  the  Treasury  for  the  collec- 
tion of  tax  from  the  Wool  estate  was  entered  into  at  a  time  when  no  tax 
was  either  due  or  withheld ;  hence,  that  the  contract  was  unwarranted 
by  law ;  that  it  could  confer  no  rights  upon  Sanborn ;  and  that  moneys 
paid  under  it  to  him  were  wrongfully  paid  and  can  be  recovered  back. 

2.  Waiving  the  injustice  and  questionable  legality  of  opening  an  old 
matter  of  this  kind,  settled  many  years  ago  by  public  officers  having  a 
knowledge  of  all  the  facts,  one  circumstance  appears  decisive  of  the  is- 
sue.   The  Supreme  Court  has  decided  (Mason  v,  Sargent,  104  U.  8., 
689)  that  the  ruling  of  the  Hevenue  Office  as  to  tax  on  estates  in  re- 
mainder was  entirely  wrong;  and  that  where  legatees  in  remainder  were 
not  entitled  to  possession  until  after  October  1, 1870,  the  goverifmenl 
had  no  claim  for  legacy  tax.    This  was  precisely  the  case  of  the  legatees 
of  John  B.  Wool.    They  never  owed  one  dollar  of  the  $14,668  collected 
by  Sanborn.    Hence,  Sanborn  has  no  money  belonging  to  the  United 
States ;  but  he  and  the  government  have,  between  them,  $14,668,  errone- 
ously exacted  from  the  said  legatees.    So  far,  therefore,  from  Sanboru 
owing  the  government,  the  latter  has  already  exactly  $7,334  more  than 
in  good  conscience  it  has  any  right  to  keep.     The  Wool  legatees  may 
have  a  claim  against  Sanborn,  but  the  United  States  certainly  has  not. 

3.  How  can  the  government  recover  from  Sanborn  money  to  which  it 
never  had  a  shadow  of  legal  or  equitable  right  in  itself!  The  govern- 
ment is  now  protected  from  all  liability  to  the  Wool  estate  by  the  statute 
of  limitations  (Rev.  Stats., '^228) ;  and  Sanbornhasnomoney  which  either 
belongs  to  the  government  or  for  which  the  government  is  in  any  way 
resi)onsible. 

4.  It  is  well  settled  that  a  set-ofi'  or  counterclaim  can  be  enforced 
only  where  the  defendant  might  have  maintained  a  separate  action 
against  the  plaintiff  for  the  same  item ;  and  that  a  party  must  always 
establish  his  own  title  before  he  can  profit  by  a  defect  in  his  adversary's. 


Decision  by  William  Lawrence,  First  Comptroller : 

Under  the  act  of  March  3,  1875  (18  Stats.,  481;  Rev.  Stats.,  1W»''' 
Sanborn  is  '*  indebted  to  the  United  States  in  any  manner,^  it  is  the 
duty  of  the  Secretary  of  the  Treasury  to  withhold  from  him  so  much  of 
the  amount  admitted  to  be  due  him  as  will  pay  his  indebtedness  to  the 
United  States:  and  if  Sanborn  assents  to  such  aiTangement,  the  proper 
discharge  is  to  be  executed ;  but  if  he  denies  his  indebtedness,  or  refuse* 
to  consent  to  the  set-off,  it  is  nuade  the  further  duty  of  the  Secretary  *'to 
cause  legal  proceedings  to  be  immediately  commenced  to  enforce  the 
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Riinie.'*  Sanborn  does  not  consent  to  the  set-off,  and  denU<»4  tliat  lin  ii 
judebtcd  tu  tUc  Uaitvd  Whites,  wliile  tbe  ^nvernment  nsHerttt  tliiit  lie  ii 
Ko  iu<lvbt<>d. 

Tlie  I'eal  (lucsticm  now  to  Iw  decided  is,  tlieitttbre,  nut  wlietlitT  Biniliorn 
is  absolutely  and  beyond  dispute  iiidttbted  to  tlie  UiiilBd  Htiites,  but 
whether  there  is  such  evidence  of  iudebtedneSH  as  requires  the  Secretary 
of  the  TrtMisury,  in  tlie  exercii^e  of  a  rei^onn>hle  and  prudent  discretion, 
M  have  the  <iiii>stiuu  of  his  iiidebtednesH  tested  by  "legal  proceedings"  iu 
the  courts.  One  of  the  purposes  of  the  statute  was  t«  meet  .such  dis- 
puted claims.  WitboiitUHSuniingtu  reach  conclusions  t)eyouddi^[>nt4!,  the 
uuniitderatioDs  hereafter  «tat*>d  are  intended  to  show  that  it  is  proper  to 
Ktaiiii  the  money,  uow  admitted  to  be  due  SatitH>ru  from  the  United 
Stiiteti,  until  the  controverted  quest iou  of  his  indebtedness  to  the  latter 
niny  be  dcciiled  iu  n  jmnier  Judicial  proceeding.     If  Sanborn  can  retain 

l:  money  paid  to  him  as  informer  under  the  contract  of  October  30, 
ISia,  it  must  be  either  (I)  because  he  bad  a  lawful  right  to  receive  it, 
r  (2)  because  tlie  go\erninent  is  cstupiied  fi'om  (ien>ing  the  legality  of 
the  tninsatttioD,  or  (3)  because  the  payment,  having  been  voluutarily 
made  to  him,  cannot,  ou  legal  priuciiiles,  lie  reclaimed,  or  (4)  because 
the  government  Lad  no  right  to  collect  the  money,  and  hence  has  uo 
right  to  recover  the  moiety  it  paid  to  Sanborn. 

I.  The  contract  with  8auboru  was  void ;  therefore  the  payment  made 
iir  hiui  under  it  was  unauthorisetl,  and  he  had  no  right  to  receive  it. 

The  jict  of  May  8,  1872,  authorized  the  Secretary  of  the  Treasury  to 
inuke  contracts  with  persons,  *'  to  assist  the  proper  officers  of  the  gov- 
t-nimeiit  iu  discovering  and  collecting  any  money  belonging  to  the  United 
iitates"  (IT  Stats,  (J!)).  As  there  was  no  legacy  tax  due — iir,  aa  the 
xtatute  says,  "  belonging  to  the  United  States" — from  the  executor  of 
Wool  when  the  contract  with  Sanborn  was  made,  the  conditions  did  not 
^.\iat  which  authori<'.etl  the  making  of  any  contract.  It  was  therefore 
■Old,  and  could  give  him  no  claim  to  compensation  thereunder.  "  Void 
Ihings  are  as  no  things,"  and  hence  confer  no  rights.  By  reason  of 
the  repeal  of  the  law  levying  the  legacy  tax,  before  the  legacies  in  this 
case  liecame  due  (act  of  July  14, 1870,  sees.  3  and  17  ;  10  Stats.,  256, 261), 
iio  snch  tax  was  ever  due  from  the  estate  of  General  Wool.  The  money 
<M>ll«cU'^l  from  the  executor  of  General  Wool's  estate,  as  and  for  legacy 
tax,  wns  illegally  collected.  Adjudicated  cases,  which  show  (1)  that 
the  United  States  can  only  act  by  its  authorized  agents,  (2)  that  a  con- 
tract made  by  officers  of  the  United  States  without  anttiority  is  void, 
<:i}  that  itersons  with  whom  such  a  contract  is  niatle  are  tkound  at  their 
Iwril  to  ascertain  the  authority  of  the  officers,  and  (4)  that  such  void  con- 
tract can  give  no  rights  even  to  purlios  rendering  service  nuder  it, 
have  been  cited  elsewhere,  and  it  is  nnnecessary  here  to  repeat  them. 
<  Exigency  Case,  dil/c.  92  :  Contract  AssignmentCase,  2  Lawrence,  Compl. 
l)eo..  aded.,  472.) 

II.  TUc  goverumenl  ii*  not  estopped  fi-oiu  denying  the  legality  of  the 
jtayinent  to  Saiiboru.     An  estoppel  arises  nlieua  party  "basdouesome. 


11. 


213- 


-U 


210  First  Comptroller' H  OJfice,  Treasury  De^Mrtment. 

act  wliicli  the  policy  of  tlie  law  will  not  permit  him  to  gainsay  or  deny.'' 
(1  Greenl.  Ev.,  §  22.)  ''The  Govenimeut  of  the  United  States  is  not 
onlinarily  bound  by  jui  estoppel."  (IFermau,  Estoppel,  §  219;  Johnson 
V.  United  States,  5  Mason,  C.  C,  425 ;  United  States  v.  Collier,  3  Blatchf.. 
C.  (J.,  325;  Cook  r.  United  States,  12  7r/.,  43,  (>1;  Fenemoro  r.  United 
States,  3  D<a]la.s,  3()3.)  But,  assuming  that  there  may  be  cases  in  which 
the  United  States  mny  be  estopped  by  the  acts  of  its  officers,  theettto]!- 
pel  ojin  only  occur  ui)on  authorized  acts,  or  acts  ratified  by  competent  au- 
thority. When  ii  party,  "by  his  words  or  conduct,  willfully  causes 
anotlicr  to  believe  in  the  existence  of  a  certain  state  of  things,  and  iu- 
duces  him  to  act  on  that  belief,  or  to  alter  his  own  previous  positioii.^ 
it  would  be  bnd  faith  to  deny  the  truth  of  such  words,  or  the  existence 
of  the  facts  inferable  from  such  conduct. .  (Herman,  Estoppel,  §  4.)  If 
a  transaction  similar  in  princij)le  to  thii^t  now  in  question  had  oecurre<l 
between  natural  persons,  the  employer  would  not  be  estopped  from  de- 
nying the  legality  of  the  payment,  made,  as  it  was,  on  the  faith  of  an 
erroneous  representatiiui  by  the  claimant,  which  induced  the  making 
of  the  contract.  But  even  though  estoppel  would  lie  in  such  case,  the 
same  result'would  not  follow  here,  because  the  United  States  spoke  no 
words  and,  in  contemplation  of  law,  did  no  act  on  the  faith  of  whicli 
Sanborn  rendered  services.  The  Secretary  of  the  Treasury,  mistaking: 
his  power  and  authority,  by  his  words  and  conduct  induced  Sanborn  to 
render  the  services,  but  the  Secretary's  words  and  conduct  were  not  those 
of  the  United  Statcx.  They  were  unauthorized,  and  could  not  bind  or 
commit  the  government  to  any  duty  or  obligation.  Wonls  spoken  by 
public  oiricers  without  authority  are  Jis  no  words;  contracts  made  by 
them  without  authority  are  as  nothing.  The  government  cannot  In- 
estopped  from  denying  the  words  or  acts  of  its  officer  when  such  oflicer  is 
unauthorized  to  si)eakor  act  in  its  behalf.     (Exigency  Case,  anf^,  92.) 

HI.  There  has  been  no  voluntary  payment  by  the  United  Stiitesto 
Sanborn  which  can  defeat  an  action  to  recover  from  him  the  money  be 
received.  The  United  States  never  assent<5d  to  the  payment.  Nootti- 
c<»r  had  authority  to  make  or  assent  to  such  payment. 

W.  The  government  his  aright  to  the  money  in  question.    It  is 
sufficient  for  this  case  ti)  show  (1)  that  Sanborn  is  estoi)ped  from  deuy- 
ing  that  the  money  paid  him  was  money  "  belonging  to  the  United 
States,^  and  (2)  that,  having  received  it  without  authority  or  any  right 
thereto,  he  may  lu*  required  to  refuiul  it. 

The  executor  of  (itMieral  Wool  ])aid  the  money  out  of  which  the  eon  - 
troversy  aiis(*s  as  and  for  taxes  due  to  the  United  Stiites.  It  was  r**' 
ceived  by  the  United  States  as  and  for  money  ''belonging  to  the  Unite<" 
States/'  The  (jlieck  by  which  the  executor  paid  it  was  made  payable- 
either  originally  or  by  iiulorsement,  to  the  Secretary  of  the  TreasaO 
for  the  United  States.  It  was  transmitted  by  Sanborn  to  the  Secretary 
as  and  for  money  *'b(^longing  to  the  United  Stiites.'*  As  the  mone.V 
was  collected  by  the  government  under  color  of  legal  authority,  th^ 


legal  title  lliereto  v<?sted  in  the  United  States,  iiiid  tbat  titk  caiinofij 
now  V)e  rli  rest  I'll  except  by  the  Jiidginen  t  oi'a  court  of  com|ietciit  .jiirt»>J 
dictiuii.    Tlic  fiWJl  tliat  tlip  money  waa  improperly  anil  illegally  collei-ted  I 
does  not  cliuDge  tbis  rcsnlt.    Sanborn  received  from  tbe  United  S[ate«  J 
ftr  his  services  one  balf  of  tbe  money  «ollceted.     lie  derived  from  lliol 
Cnitcd  States  sucb  title  as  be  Inis  to  tbe  money  be  received,    iiy  re-  | 
wiving  tbe  money  from  the  government  he  admitted  and  aQirmed  v. 
fitlci   thereto  in  tbe  United  States.     He  i»  a  pHcy  in  atate  with  tba   , 
(Suited  Stiites,  with  full  knowledge;  and  in  alt  qucMlions  arising  between  i 
tilt!  United  States  »nd  himself  he  cannot  deny  that  the  United  States  i 
bad   a  legal  title  to  the  money.     (I  Greenl.  Ev.,  §§  liS,  189, 190,  211; 
Uornian,  Estoppel," ^§  212,  2iy,  237,  320,  ;i31,  354;  Oaiues  v.  New  Or- 
'^nns,  G  Wnll.,  W2.}     '-Parlies  who  eluim  nntler  or  by  virtue  of  tbe  i 
sntne  right  Hballnotdisputetbe  title  or  enter  in  ton  controversy  as  to  its  j 
tt'erits."     (Herman,  Estoppel,  §  354.) 

Saniiorn  having  received  the  money  without  any  riylit  thereto,  uud  1 
•"itlioiit  any  lawful  anthority  in  any  oftiwr  lo  pay  it  to  bim,  is  in  law  1 
IxJuml  to  refund  it.    •'  Where  tbe  money  ofthe  government  is  improperly  i 
I*iiilitwrully]  placed  in  a  hank,  the  illegality  of  the  transaction  is  no  bar 
to  a  recovery"  by  the  United  States.     {United  States,  r.  City  liank,  t[ 
J'oL.,  C.  v.,  130;  United  States  v.  Buford,  3  Pet.,  12.)     "Money  paid 
under  a  certificate  from  persons  not  authorized  by  law  to  give  it  might 
••o  r««covered  buck  by  tbe  United  States."     (United  States  v,  Ferreira, 
^3   How.,  52,  note;  Fenemore  r.  United  States,  3  Dalh,  357;  United 
States  r.  Inhabitants  of  Waterborongh,   Daveis,   Dist.   Maine,  154; 
^uit«d  States  v.  Bartlett,  M,  9;  Adams t!.  United  States,  1  Ct.Cls.,  192, 
^6;  McElruth  IT.  United  States,  12  /rf.,201;  Shelley's  Case,  pos^ 

^liere  are  cases  in  wbieb  a  voluntary  payment,  made  under  a  mistake  J 
**^  In  wand  withoutprotest,  cannot  be  reeovered  back.  (Elliott  n.  Swart-  J 
*ont,  10  Pot.,  137 ;  Maxwell  p.  Griswold,  10  Uow.,  242;  Itaili-oadCom-  1 
J**ny  r.  Commissioners,  98  U.  S.,  541 ;  Stuiges  r.  United  States,  Dev.  ] 
■^  "■-  Ols.,  20;  Scblesinger  r.  United  States,  1  Ct.  Cls.,  10 ;  Hall  v.  United  1 
ttti-if,  9  M.,  27U;  Be  Bow  v.  United  Stittes,  11  /(/.,  072;  White  r.  ] 
^••ited  States,  Itl.,  57».)  But  tbe  payment  made  to  Sauboru  was  nut 
^'oluntary  ]iaynient  by  the  United  States.  It  waa  mei-ely  tbe  nn- 
^*tborized  act  of  an  oflicer. 

-A^  between  the  United  States  and  the  esecator  of  Wool  tbe  latter    i 
^^^  ft  right,  within  two  years  from  tbe  time  be  made  payment,  to  re- 
^^**<«n  the  money.     (Act  July  13,  1800,  sec.  9,  14  Stats.,  Ill;  act  Junw 

[»  1872,  sec.  44, 17  Stats.,  257;  act  December  24,  1872,  seea.  I  and  2, 17  \ 
^*t*t»401,  402;  Rev.  Stata.,  3220, 3228.)  It  isunnecessary  to  inquire  as  i 
^^  other  remedies.-  {Hev.  Stats., 089;  Dunnegan's  Case,  2  Lawrence,  , 
^*«npL  Dec,  2d  ed.,  104.)  If,  dnring  the  time  the  executor  budarighC  i 
^  t«  reclaim  it,  be  had  pursued  his  remedy,  Sauboru  could  not,  upou  ' 
*"*>■  legal  or  just  ground,  have  claimed  a  right  to  retain  tbe  amount  he 
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received.  It  is  to  be  [uesuined  that  the  <;overniiieiit  will  do  jii^stice  to 
the  estate  of  W<m)1,  even  though  there  be  no  means  of  iM)mpclling  it  by 
suit.  Sanborn  cannot  deny  the  ri*>:bt  of  the  government  to  do  so,  and 
lience  he  is  in  no  position  to  insist  upon  retaining  any  ]>art  of  the  fund 
whicb,  in  Justice  and  equity,  shonhl  be  i)aid  back  to  the  estate.  The 
legal  duty  and  liability  of  Sanborn  are  the  same,  whether  the  govern- 
ment i-efunds  to  the  estate  of  Wool  or  not.  His  duty  and  liability  are 
not  lessened,  whether  the*  government  discharges  its  duty  and  obliga- 
tions or  not.  The  question  wliich  nowarises  is  one  between  the  United 
States  and  Sanborn  alone.  As  between  tliese  parties,  the  government 
is  entitled  to  the  money,  because  it  had  a  title  thereto  under  eolorof 
law.  whieli.  |»erhaps,  bci-ame  abs(»lute  by  the  voluntary  payment  and 
the  faihire  of  the  exe<*utor  to  reclaim  '*  within  two  years  next  after  tbe 
car.sc  of  action  accnunp;  at  all  events,  Sanborn  has  no  right  to  retain 
any  jiortion  of  the  moneys,  because  no  orticcr  ha<l  authority  to  pay  it  to 
him. 

The  contract  with  Sanborn  was  made  under  the  provisions  of  the  act 
of  May  8,  1872  (17  Stats.,  I'tU).    Under  this  contract  he  was  allowed  a 
moiety  of  the  moneys  rccovenMl  through  the  information  by  him  given 
to  the  goviMiiment.     The  act  of  June  6,  1872,  section  30  {lb..  256),  re- 
])ealed  so  mnch  of  secrtion  170  of  the  act  of  July  13, 18<)0,  as  provided  for 
moieties  to  informeis,  and  provides  that  thereafter  informers  shall  be 
j»aid  such  sums  as  the  Secretary  of  the  Treiusury  may  approve — not  ex- 
(iccMling   the   amonni   appropriated :  and  it  made  an  appropriation  ot 
Al(M),000  for  detecting  and  bringing  to  trial,  «S:c  ,  i)erwSons  gailty  of  vio- 
lating the  internal -revenue  law.     After  the  passage  of  this  rei)ealing 
act,  it  does  not  seem  that,  under  pro[)er  construction,  a  contract  for de^ 
tccting  persons  who  were  guilty  of  withholding  internal-revenae  taxes 
from  tiie  government,  when  the  informer  was  to  get  a  moiety  of  tlte  pro- 
ccffls  rc<*ovt*nMl,  coi;ld  have  any  force.      The  re])ealing  provision  wa* 
jiasscd  so  as  to  abolish  the  moiety  system  in  revenue  cases.    This  is  »• 
notorious  fact  of  public  history,  and  notice  of  such  fact  must  be  takei» 
in  construing  this  provision  so  as  to  give  it  the  eft'ect  intended  by  Coi*" 
t,n*css.     After  the  passage  of  the  act  of  June  0,  all  moneys  recovered  o"** 
information  of  informers,  were,  under  tin*  general  provisions  of  law  (aO^* 
of  March  3,  1811>,  sec.  1,  t»  Stats.,  398;  Itev.  Stats.  3017)— to  which  tl»  * 
contract  i>rovision  of  tln^  ai't  of  May  8,  1872,  was  an  exception — payabi  «^ 
int(»  the  Treasury  without  deduction  or  abatement.     Hence,  it  \voul«^ 
1m^  held  that  after  June  (J,  1S72,  all  contracts  for  moieties  were  abolished  * 
and  informers  were  to  bi*  paid  only  such  sum  as  the  Secretary  thoiigl** 
proper,  and  not  from  the  moneys  recov<»red,  but  from  the  appropriation* 
for  detecting  frauds.  «S:e.      1  )istrir*t  Land  OlVice  Case/J  Lawrence.Corap*' 
Dee.,  2d  e<l.,4ir).) 

While  the  provisions  of  tln^  act  of  May  8, 1872,  have  been  incoriH)rate4l 
in  section  25(J  of  the  h'evised  Statutes,  it  must,  nevertheless,  be  cle»r 
that  although  moieties  might,  after  the  enactment  of  the  Revised  Stat- 
utes, be  paid  for  monevs  recovered  on  information,  contracts  for  sucD 
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ttiuit^ticut  eritt're'l  into  |iri<'r  tu  mkIi  eiiiirtiin-iit  were  iii'i|icriitj 
Jnnt>6.  1S72. 
Tbe  n'«nlt  is — 

1.   U'beri  tjii]»iii;cR.  |>ii,Viil>le  out  of  nil  «xiHtiii;;  apprupi-iHtioii,  sliall  Xt^  I 
KWtitleil  bv  tlie  Comptroller  (Rev.  Suits..  KM,  iGU)  iu  (itvof  of  San- ' 
Iwrn,  ihn  Sfeirtary  of  ttn^  Treit»ury  will  beadviseil,  liy  it  stiitemenl  in  I 
the  ctrtiticiiti^  toinsert  in  tlin  nurniut  to  bt-  issued  tbereoii  (Rev.  Stats. 
218,  ISlIHi  H  (lirectioii  to  the  TrcHHHw r  to  withhold  the  »anit-,  and  alt  I 
payment  tliereon,  until  further  instructed,  after  tho  deteriiii nation  of  | 
JQdiviul  [iiotfedinjrs,  to  be  iostitutwl  by  tbe  United  States  u; 
■«t  of  Jhin-li  ;t,  1875  (IS  Stats.,  481 ),  tu  settle  th.^  riyhts  of  tbe  parties,  I 
It  is  ndi'iMiilik-  that  the  wHrrantM  i«sue,  iu  order  that  tbeappropriatiuiis 
out  of  »hii-h  iLey  HhiiU  be  payable  may  not  be  covered  infj  the  Treas- 
ory,  itnd  thus  iH-come  unavHilable  wheii  thu  time  for  HCttlemetit  arrives. 
(Kev.  Stats..  a0(i9,  3C»U,  3C01;  act  June  10,  1874,  hoc.  2,  18  Statg.,  T2; 
»ct  .luin.  i!(t,  1S74,  sec.  5,  IS  Stats.,  11(1;  15  Op.  Alt.  IVu..  S57;  act 
Martsh  3,  1875,  (wc.  5, 18  Stats.,  418.) 

-.  As  to  the  claim  in.favorof  Sanborn,  which  is  to  bo  reported  to- 

th*.  Speaker  of  the  House  of  Kepresentatives,  under  the  act  of  June  14, 

lS7s  (i;»  Slats..  130),  when  an  appropriation  may  he  made  for  the  pay- 

""•^ni  tlii.-reol',  the  Italuurie  which  has  been  ascertained  to  be  due  will  ! 

Jheii  be  certified  with  a  stnteroent  in  the  certificate  in  the  same  form  as  \ 

'"   the  other  certificates. 

^Vhen  a  valid  elfiini  is  ascertained  to  exist  by  the  AufUtor  aud  Coraji- 
"^Uer,  for  the  payment  of  whicli  the  pi-oper  appropriation  has  been  I 
**liaii»ted  or  covered  into  the  Treasury,  the  Comptroller  does  not  certify 
'ne  balance  due  as  for  payment.  He  ascertains  itsexisteiice  and  reports  i 
'*»«  atnonnt  found  due  to  the  Secretary,  who  reports  to  the  Speaker  of  i 
'"^o  House  "f  Kepresentatives,  under  the  provisions  of  the  act  ol  June  1 
*»  I87S,  which,  in  sru-li  eiise,  re(|uire  the  accounting  officers  "toreccM 
****ttiiue,  aud  consider  the  justice  and  validity"  of  sueli  claims,  Tlio  i 
^* "Mice  is  certitir'd  for  payment  only  after  a  specitie  appropnatiun  is  1 
^*<l«  for  tbe  payment  of  tlie  amount  allowed. 
_■  *N'hen  the  balances  shall  be  i-trtilied  in  iliis  rase,  tlie  lertifirates  will  ' 
^^'iwe  the  Secretary  accordin;;ly. 
"^^EAKi-Rv  Department, 

rimt  romptiiilkr'K  Opice,  Aiitiusl  L'.  lSf<L'. 


.  "^^lli;  MATTER  Of  THE  KXTKNSHIS  OF  THE  LEGISLATIVE,  EXECUTIVE. 
■^**li  JUDICIAL  APPROPRIA TIONB  FOR  THE  FISCAL  YEAK  IrtKJ  TO  A  POH- 
*^*<^S  OF  THE  FISCAL  TEAR  IHSt.—Ari'KOI-RIATIOS-KXTEXSinS  CASE. 

'^tir  n}>pru)irialJou8  niuile  by  the  legMative,  trxi'i'iitive,  and  Jiiilirial  aiipruprjiktiuu 
nt-t  toT  the  flacnl  year  endin);  Jnne  30,  IStfi,  liBTiDg  expired  nt  thut  itat<>.  and  no 
•Inilar  »i)iiropTiutioiiH  haviug  tbeii  liefii  luade  fur  the  neir  liai'u]  year,  C'uu);reu.  I 
liy  joiul  reaoliitlonii^xruniled  the  {irariooB  apprnpriatiimti  to  Aujjiiat  S,  \rhrii  Iha 
geoewl  Mppmpriiitiuu  »ct  for  the  flicut  year  «ii<iing  Jiiiif  iiC.  l^^^l,  liecfiiiip  ii  li 
llrU.  iiiidcr  iLe  prt-nliar  prnviniunn  ol  i1io»e  Inivs: 
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(1.  \  V.i\  iiirnts  to  ofiQcers  ;unl  ouiploycs  provided  for  in  the  legislative,  executire 
and  .judicial  ax>)>ropri»tion  act  for  the  tiscal  year  ending  June  30,  18ti2|  an 
*  to  be  made  at  the  rate  tlicrtiin  proscribed  during  the  period  from  July  1  to 

An;;ujst  4,  l.SS'2,  both  datoH  included. 

rl  )  IVr8r>n8  appointed  to  new  offices  created  by  the  appropriation  act  of  Augnit 
r>,  \Mi^  will  be  paid  at  the  rate  which  it  ])reacribo8  only  after  taking  the  oatb 
of  ofhee  and  entering  on  the  discharge  of  duty  in  such  offices. 

(::.)  The  inereasi*  on  previous  rates  of  ^alarie^  made  by  this  net  is  retroacUtt  in 
re^iiect  t^)  exiHting  offices  and  employments,  and  payments  are  to  be  msde 
accordingly.  The  retroactive  increase  is  payable  for  snch  portion  of  the 
period,  from  Juno  30  to  and  including  August  4,  as  any  officer  oremploy^ 
!nay  liave  served,  though  he  may  have  meanwhile  resigned. 

(.4.;  The  reduction  made  by  this  act  on  previous  rates  of  salaries  is  rHroacHtt^ 
and  an  officer  i)aid  from  June  30  to  August  4,  at  the  previous  higher  rate, 
is  chargeable  with  the  excess  received  by  him  above  the  rate  prescrilied  bj 
the  act  of  August  r». 

(.">.)  Ill  an  oftice  or  emidoymeut  in  which  i>revious  to  the  act  of  August  5  the  in- 
cumbent or  em]doyd  was  in  receixtt  of  a  per  diem  compensation,  and  for  which 
the  rate  of  compensation,  whether  by  per  diem  or  salary,  has  been  increased 
I»y  that  act.  tlw  increase  takes  eifcct  on  the  commencement  of  the  current 
liscal  year. 

(<5.)  In  cases  where  the  act  of  August  5  abolishes  offices  of  a  lower  grade  and  coin- 
l>en8ation,  and  substitutes  others  of  a  higher  grade  and  compensation,  a 
person  juomoted  or  appointed  to  such  higher  grade  office  Ijcconios  entitled 
io  the  salary  thereof  only  from  the  time  he  enters  on  its  duties. 

(7.)  rmi.struction  given  to  section  4  of  the  legislative,  executive,  and  judivial  aji- 
]iropi-iation  act  of  August  5,  1882. 

(•*.;  The  appropriations  made  by  sections xJ  and  :»  of  the  dejiciency  ap])ropi'i:itii>n 
jM't  of  An^just  T),  \^i*l.  are  permanent  'ipecilic  :i))pro]>riation!«. 

The  ••act  making  api)ropriations  for  the  legislative,  exeeutive,  aud 
jndieial  expenses  of  the  «j:()vernineiit  for  the  iiscal  year  eiulin*^  Jiiue 
thiitietli,  eighteen  Iniiulred  and  eighty  three,  and  for  other  ]>urposc^,'' 
Avas  approved  by  the  President  August  5, 18S2.     (22  Stats.,  210,  256.) 

The  appropriations  made  by  the  act  of  March  .S,  1S81  (21  Stats.,  3S5), 
for  the  legislative,  executive,  and  Judicial  expenses  of  tlie  ffovennneut 
for  the  liscal  year  endin;«:  June  »S0, 18S2,  W\u<y  api>licable  to  the  exiHinsos 
t)f  that  fiscal  year  only  (Kev.  8tats.,  .jiiTS,  :i<>70,  IWM)),  and  the  bill  con- 
taining- the  appropriations  for  the  liscal  year  ending  June  ;>(>,  1883,  not 
yet  haviu'T  become  a  law,  C<)nj;»ress  passed  the  tbllowin*^  joint  resoln- 
tion  in  order  to  provide  temporarily  lor  tin*  (»\-|MMidirures  of  tlio.  {joveni- 
ment  : 

*'  Resolct'd,  That  all  appro|uiations  tor  tlie  necessary  operations  of  the 
^rovernment  under  existiu'T  laws  which  shall  remain  unprovided  for  on 
the  thirtieth  day  of  June.  ei;iht(M*n  hundred  and  eijjfhty  two,  be,  and  they 
are  hereby,  continued  and  nunle  available  for  a  period  of  twcMity  days 
from  and  after  that  date,  unless  the  regular  appropriations  therefor  pro- 
vided for  in  bills  now  ])ending  in  Congress  .shall  have  been  ])reviou8ly 
made  for  the  servi<M^  of  the  fiscal  year  ending  June  thirtieth,  eightet»u 
hundred  and  eighty  three;  and  in  case  the  approiniations,  or  any  of 
them,  hereby  continued,  an*  or  is  insulTicient  to  carry  on  the  said  neces- 
sary oi)erations,  a  sullieient  amount  is  hereby  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  to  t^arry  on  the  same: 


Rtlruarthe  I'locU 
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I'rociited,  Tbat  tio  grtrater  nmouiit  sball  be  uxpeiidfil  tlierefor  than  will 
ue  Ja  the  name  pruportion  to  the  approprialiiiiis  of  tlie  fi^al  year  eigbt- 
vea  huixlred  hdiI  rit;ht.v-two,  as  twenty  days'  tiiim  bears  to  the  whole  of 
Haid  fiscal  year:  Piori^ed  further,  That  authority  1)4  also  firiuited  for 
coiitiiiniiig  diiriii';  rhe  SHme  period  the  necessary  work  required  for  pub- 
lic |>riutin(<:Hiid  hitiding,  and  fur  all  other  miscellaneous  objects  embodie^l 
in  the  sundry  ti  vil  and  naval  appropriation  acts,  in  advance  of  appropria- 
tioua  to  lie  hereafter  made  for  said  objecia;  And  provided  further,  Ail 
Slims  expended  under  this  act  shaJl  be  charged  to  and  be  deducted  from 
the  appropriations  for  like  servi(«  for  the  (Iscal  year  ending  June  thir- 
tietb,  eighteen  hundred  and  eighty-three." 

This  resolution  was  apiiroved  Jiiiio  30, 1SS2  (22  Stats.,  384).  By  sub- 
Neqaeiit  resolutions  these  provtnious  were  extended  and  continued  in 
fall  force  aud  effect  to  and  ineluding  the  3tb  day  of  AngiiHt,  1.SH2. 
Stats.,  389,  390,  392.) 

The  act  of  August  5, 1882,  {1)  created  some  new  oflicers,  and  iippropria- 
TtHl  money  for  the  auunal  salaries  thereof:  (2)  it  tucieased  the  annual 
salary  of  some  existing  otHees;  (3)  it  reduced  the  annual  salaries  of 
■others;  (4)  it  changed  the  compensation  of  some  legislative  clerks  from 
nper  diem  of  six  dollars,  during  the  session  of  Congress,  to  au  annual 
j«alary  of  |>2,220;  (.j)  it  abolished  some  offices  which  existed  only  under 
previous  appropriations;  and  (C)  it  substituted  some  clerkships  of  higher 
grade  and  compensation  for  those  of  lower. 

The  question  of  the  amount  to  be  paid  in  these  several  classes  of  oases 
is  now  presented  for  the  opinion  of  the  First  Comptroller  thereon. 


Opinio?!  uv  William  Lawbenck,  Fintt  Comptroller : 

FTIie  i»Hyment  is  to  be  made,  in  the  several  classes  of  ca*iitfl  above 
jqieciBe*!,  as  follows: 
I. — Persons  appointed  to  new  oBices  created  by  the  appropriation 
4ict  of  Augusts,  1SS2,  will  not  be  p;iid  the  lull  yearns  salary,  but  only 
the  proportionate  amount  thereof  lor  that  part  of  the  jear  commencing 
ton  the  days,  respectively,  on  which  they  take  the  oath  of  office  and 
■filter  on  Ibe  discharge  of  its  duties.  (Ksans's  Case,  2  Lawrence,  Compt. 
I>ec.,  1;  4  Op.  Att.Oen.,  219;  7  Id.,  393;  14  Id.,  40fi;  Freeman,  Asat. 
^Vir.Gen.,  10  Washington  Law  Reporter,  392,  June  21, 1882;  Marbnry 
;r.  Madison,  1  Cr.,  I'lfi:  United  States  r.  I*  Baron,  19  How,.  7.1;  h.  c, 
U  "WsIIt  1142.) 

As  to  the  remaining  classes  it  is  material  to  consider,  on  general 
i^rinciples,  the  teruis  and  effect  of  the  act  oi'  August  5,  1882,  and  of 
the  joint  resolutious.  The  act  of  August  5  provides,  immediately  after 
the  enacting  clause — 

■•  That  the  following  sums  be,  anil  hhe  sauie  are  hereby,  appropriatwl, 
-out  of  any  money  in  the  Treasury  nut  otherwise  :<ppropriated,  in  full 
voinpensation  for  the  service  of  the  fiscal  year  ending  June  thirtieth, 
-eighteen  liuudred  and  eighty-thi-ee,  for  the  objects  tiereinatter  expressed, 
namely:" 


LMC; 


First  Compt rollers  (Pj[five^  Treasury  Ih'jmrtweuL 


The  a<;t  tlieii  siieciHes  in  detail  the  appropriation's  made. 

On  j^eneral  ]niin*i[)los  this  act  took  ett'ert  and  became  oi>enitivo  mr 
tlie  r)th  of  Aiipist.  (Mattliews  r.  Zane,  7  Wheat.,  1G4,  211;  Unilwl 
States  /\  Williams,  I  Paine,  C.  (\,  201 ;  The  Uri;;  Ann,  1  Gal.,  C.  0.,C2:  in 
the  matter  of  Welman,  20  Vt.,  (iol\:  Arnold  /•.  Titite*!  States,  9  Cr.,  IW: 
in  the  matter  of  Ankrim,  li  McL.,  (\  C,  2Sri;  a  Op.  Att.  Gen.,  82;  Pug:li 
r.  Kohinson:  1  Durnf.  &  K.,  110;  Latless  r.  Holmes,  4  W.,  060;  The 
Kin^  r.  Justices  of  Middlesex,  2  Harnewall  iS:  Adol.,  818.)  The  joim 
resolutions  were  operative,  therefore,  to  and  including;  August  4, 1881*; 
and  the  a^-t  of  August  .">  became  oi>e rati ve  on  and  after  the  latter  date. 
But  as  to  the  salaries  and  ctnnpensation  of  all  otticer^  and  employes  in 
the  public  service  prior  to  Au;^ust  .*».  wliich  are  provided  for  by  tbem'f 
of  that  date,  the  jirovision.^  of  the  a<-t  are  retroactive. 

Had  the  joint  resolutions  not  been  i»asse<l,  the  appropriation  art  of 
August  r»  wouhl  have  operated  rctroaciively  as  the  sole  appropnatinn 
and  authority  for  i>ayment.  The  joint  resolutions  continued  in  fonr. 
to  August  "i,  tlie  previous  appiopriat ion  acts,  with  a  provision,  howevt*r. 
that  ^^all  sums  expended  under  this  act  [joint  resolution]  shall  bechartial 
to  and  be  deducted  from  the  appropriations  for  like  service  for  tliefis«'al 
year  ending  June  thirtieth,  eighteen  hundred  and  eightythi'ee.'' 

The  joint  resolutions  were  followed  by  the  ;ict  of  August  .">,  1882,  wJiicU 
Rhows  by  its  title  and  terms,  in  connection  with  the  cLiuse  above eiie*l 
and  thei)rovisions  of  tlu^  joint  resrdutions,  that  \{  Ji nail y  fixed  the  amount 
to  be  i)aid/o/*  the  entire  Jisml  year  comm«Micing  July  1.  1S.S2;  and  that,  ^\^" 
operation  of  the  joint  resolutions,  payments  ;nc  to  be  adjusted  oiitlii'*' 
basis  '*  for  like  ser\  ice. "' 

It  requii(»s  cle;ir  langujige  to  give  a  relroactiv**  etiect  to  a  statute,  I»>*^ 
this  is  found  in  tlu'  provisi(uis  cited.     The  several  joint  resolutions  we r«* 
temiMuary  provisions  |)assed  to  secure  service  of  and  payment  to  offirt**'^ 
and  employes  until  the  regular  a])propriatit)n  act  should  be  passe<l:  l**"*^ 
it  is  manifest  that  salaries  for  the  entire  tisral  vear  1883  were  intemU-** 
to  be  paid  on  tin*  basis  |jresfiilK'd  by  the  act  of  August  5. 

The  result   may.  therefore,  be  stated  as  to  the  renmining  classes  s*"^ 
follows: 

II. —  111  case  ot    an    inmafit  of  a  salarv  bv  ihe  act  of  Aui»ust  5,  tl** 
incumbent  of  an  otlire  who  has  Immmi  i)aid  I'nun  and  including  Julv  1    ^*-^ 
and  including  August  t.  at  the  ratt*  jnesrribed  for  the  t>revio«s  fisC"*"*  * 
year,  will  be  entitletl  to  smli   additional   sum    for  that  period  as  ^  i  ' 
niak<*  the  payments  equal  t<»  the  rate  pn»scribed  by  the  aet  for  theci***' 
rent  fiscal  year.     If  during  that  period  any  sueh  ot!i<'er  resigne<l,  l»  ' "** 
right  to  tin*  increased  ])ayment  during  his  period  of  service  is  fixe^H '- 
the  statute,  and  it  will  be  recognized. 

Ill — In  <*ase  of  a   reduction  of  a  salarv  bv  the  act  of  August  5,  tl'** 
incumbent  of  an  oHice.  who  has  been  paid  for  that  i»art  of  the  fiscal  vo***' 
ending  August  5  at  the  prior  rate,  will  be  eharged  in  the  subse<|i«?>'^' 
jKiyment  with  such  amount  as  will  make  his  salaiy  tor  tlie  whole  fi***' 
vear  ^^s:\  contbrm  to  the  redii(*ed  salarv.     AVIirther  the  successor  of*'' 


Rvlrmiilin 
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offifcr  who  n-sigiied  lietwut'n  .Iniifl  3li  ami  Au(fii>il  .">.  and  wlio  received] 
dnriiig  any  part  ol'  tliiil.  interval  the  bigbL>r  rale  ot   ilie  pn^viona  Qficall 
yi-ur'a  apprapmtiuti,  is cliargeable  witb  tbe  different  betweeu  tlie  simisJ 
iluo  uiid«r  both  nets,  or  whether  it  is  to  bi)  reelaiiiiftd  l>y  tho.  Qultij«ll 
Htat4>R  from  tbe  oflitw^r  to  whom  it  was  paid,  is  a  qtu-sliiui  which  it  is 
oe«:e8i*»ry  now  to  decide. 

IV. — Whwro  the  act  of  Ac^ust  o  has  chaii^-ed  the  compensation  o 
ail    officer  from  a  pur  diem  to  a  hir^er  ttuiinnl  salary,  Hiidi  additionaitl 
8U(n  ia  to  bi'  paid  ti^will  make  tlie  coitipensatinn  of  rlii'  offlci;r  coiiforin 
to  tUe  iK'w  rut*  for  tbe  whole  flical  year. 

The  act  of  AitKUitt  5  tiiakcB  no  reduction  in  aii.\  ihm-  of  a  preriousj 
per  Hicm  rompenHtition. 

V,. — Sonic  oflSces  existing  under  the  appropriation  act  of  Mareli  3J 
t881,  are  aholtshed  by  ttie  act  of  Aiii;n8t  5,  ISS*!.  The  inciiinVHsnts  o|3 
Hocb  offices  were  properly  paid  at  the.  prior  rate,  nnder  the  joint  rcso-B 
latioD,  to  aiKl  inclndint;  August  4.  When  an  otHce  rests  solely,  as  16^ 
Way.  on  an  amiroprialion  act,  it  ceases  when  the  itppropriation  (hei-eforl 
t>en»eR.     (Rev.  Stats.,  ItiT.  Hi9.) 

VI, — The  act  of  Aiignst.''  abolishes  sotne  otiices  ot  low  grade,  hihIJ 
e«?ai)-s  instead  higher  grade  oftices.  If  a  former  thii-dclass  clerk  l>dil 
l*rotnoi(.tl  lo  a  new  fourth-class  clerkship,  he  fakes  tbe  new  office  witlia 
tliu  iorreased  salarj'  from  the  lime  he  enters  on  its  duties. 

The  Chief  of  tbe  Warrant  Division  in  the  office  of  the  Secretary  wiUj 
***  ntlvised  accardingly,  so  that  tbe  proi»r  appropiitilion  warrant  ii 
"^  i*»Mtcd  to  cjirry  the  several  amounts  approjninted  in  i  he  credit  of  I  b«- J 
*^'Si»ective  appropriations.* 

VlI._The  act  of  August  ii  provides: 
**  *iKr,  4.  Tbiil  no  civil  officer,  clerk,  draughtsman,  copyist,  nicsstiigerj 
****>ntant  inesseuger,  mechanic,  watchman,  laborer,  or  other  empluyeq 
"M^ll  a/fer  tlieji.rnt  day  of  October  «rp(  be  einpfoyed  iu  any  of  tbe  execu- 
"_*^«  lieparlnients,  or  subonlinate  bnreaUB  or  oBiees  thereof  at  tbe  settt 

•h  numbers,  respect 
by  Congress  for  snoh 


i>r 


,       K*)vcrnnient,  except  onlyat  sncb  rates,  and  in 
Y'*'-^'  ^s  '"*'V  ^"^  specifically  ap|iropriated   t'- 


*"icol  and  other  iwrsonal  services  for  each  fiscal  year;  and  no  civil  , 
'~>=tu',  clerk,  draughtsman,  copyist,  njesHenger,  assistant  messenger^  J 


^^^iliiniic,  watcbniaii,  laborer,  or  other  employee  shall  hrrvnfter  be  em-  \ 
I'hi  >Turri>iitJ»Illiiinii  tlinnmoi'nrtmtKegiHteroflbe  rreuiiry.     A  rireorilis 
^l»r  Ytn-t  Cniiiiiti'iilIerH  nftlueof  the  HTUonut  credireil  to  ench  nppTiipHatiitu. 
t^*"!!*  itrurtk''  ill  ivgnni  lo  tiii^u]ipru|iriiitinij  warrnntiii»a«ful1ows;  TLcWar,  N«vy,  S 
.     ***»Mi,  and  PeusiQU  wurrmits  are  niiiilti  ont  in  tl>e  Swcretnrjr'ii  OKue  in  dapttoMCv^  ] 
^^     ^    jMwnrJcd  to  the  Fir»t  Co  nipt  roller's  office  for  rrcord,  unit  to  be  creilit«d  on  the 
^•»»ln  liis  'ifflcp.    Thn  originnl  is  HIeil  witb  the  RegiHtfr  of  thn  Treasury.     The 
S>t  jralt>  i*  Ment  lo  the  Sncimd  Ccimiil.roller,  wbo  I'orvnrdH  it  to  Hie  iinip«r  l)e{>!)rt--l 
,_     ****  ami  llif  Anililors  wlin  Miitr  l.lie  accoiiniH  unilur  tlie  appropriations.     After  tli»T 
»      I'llCBlf  litHlH-m  n'ci>nl''il  in  lli'iseoHi™*,  it  ib  retiiruiMl  to  the  Secooil  Coiuptrollpr  I 

'*>  til*  follnwinK  rasiw,  to  wil :  TreaKiiry,  L'astuuiH,  lul«riiat  Revenue,  Public  Dcbtr  1 
*!■«»  lli(ertorCi.il.oi  ■ 


»«*: 


'■tM.t'tnwi'i. 
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])lo.ved  lit  the  seat  of  ^overniiiont  in  any  executive  departuieut  or  sub- 
ordinate bureau  or  ottiee  thereof  or  l)e  paid  from  any  appropriation  made 
f(»i"  contingent  expenses,  or  for  any  specific  or  general  ]>urpo8e,  unless 
such  eini)loyment  is  authorized  and  i)ayn)ent  therefor  specifically  i»ro- 
vided  in  the  law  granting  the  ap]>ro])riation,  and  then  only  for  sen'ioes 
actually  rendered  in  connection  with  and  for  the  purposes  of  the  ajipro- 
]UMation  fnmi  which  payment  is  ]nade,  and  at  the  rate  of  compensation 
usual  and  proper  for  such  service-i,  and  after  the  first  day  of  October 
next  section  one  liundred  and  sevent^'twoof  the  Iteviseil  Statutes,  and 
all  other  laws  and  parts  of  laws  inconsistent  with  the  provisions  of 
this  act,  and  all  laws  and  parts  of  laws  authorizing  the  employment  of 
otlicers,  ch^ks,  draughtsmen,  coi)yists,  messengers,  assistant  messengers, 
jnechanics,  watchmen,  laborers,  or  other  employees  at  a  diffei'cnt  rate  of 
]*ay  or  in  excess  of  the  niunbers  authorized  by  appropriations  made  by 
<Jongress,  b(s  and  they  are  hereby,  repealed;  and  thereafter  all  details 
-of  civil  officers,  clerks,  or  other  subordinate  em])loyees  from  ]>laces  out- 
side of  the  District  of  Columbia  for  duty  within  the  District  of  Columbia, 
except  temporary  details  for  duty  connected  with  their  respective  offim, 
be,  and  are  hereby,  i)roliibited;  and  thereafter  all  moneys  accruing  from 
lapsed  salaries,  or  from  unused  appropriations  iov  salaries,  shall  be 
<'Overed  into  the  Tivasury:  Froridrd,  That  the  sums  herein  specificallj    : 
<ipproi)riated  for  cleri(jal  or  other  force  heretofore  paid  for  (uit  qf  general 
^)r  specific  approi)riations  may  be  used  by  the  several  heads  of  depart- 
ments to  pay  such  force  until  tin?  said  several   heads  of  de]Kirfmeut8 
shall  have  adjusted  the  said  force  in  accordance  with  the  ])rovisionsof 
this  act;  and  such  adjustment  shall  be  ett'ected  before  October  first, 
eighteen  huiulred  and  eighty-two.     Ami  in  making  such  adjustment  the 
employees  herein  provided  for  shall,  as  far  as  may  be  consistent  witb 
the  interests  of  the  service,  be  api>ortioned  among  the  several  States 
and  Territories  accordii»g  to  poi)ulatirm:  Prorhhd  fnrihvr^  That  any 
])erson  ])erforming  duty  in  any  capacity  as  officer,  clerk,  or  otherwise 
in  any  de})artmenc  at  the  date  of  the  passage  of  this  act  who  has  hereto- 
fore been  j)aid  from  any  ap]»ropriation  made  for  contingent  expenses  o-r 
Jbr  any  conting(Mit  or  general  i)urpose,  and  whose  offir-e  or  place  is  speci  fi* 
4!ally  ])rovided  for  herein,  under  the  direction  of  the  In^ad  of  that  depart:- 
ment  may  be  continued  in  such  olfice,  clerkship,  or  employment  withoO^ 
a  new  api)ointnient  thereto,  but  shall  b<'.  charged  to  the  «|U0tas  of  tl»^ 
several  States  and  Territories  from  which  thev  nre  respectively  a ppoiii  "t' 
ed  and  nothing  herein  shall  be  construed  to  repeal  or  modify  sectic>'*J 
one  hundred  and  .^xty-six  of  the  Revised  Statutes  of  the  United  State?*- 
,21'  Stats.,  LM5.) 

(Questions  have  arisen  un<ler  this  section  affecting  otfic(i-s  an<l  er"* * 
l)loyes  heretofore  ]>aid  from  appro]>riations  for  general  objects. 

There  is  a  long  standing  practice  of  i)aying,  outof  ai)proi)riation.s  H^^' 
general  objects,  the  compensation  of  chirks  and  employes  not  specitlr^il  I> 
authorized  or  approi>riated  for  in  the  regular  executive  appropriation  5=^* 
Thus,  by  way  of  illustration,  th(^  sundry  civil  act  of  March  3^  1881  (^*^ 
Stats.,  441),  made  a  geiu*ral  appropriation,  as  follows: 

•* Suppressing  count44'feiting  and  similar  felonies:  For  expenses  ^''^ 
detecting  and  bringing  to  trial   and   ])unishnient  i)ersons  engaged  i" 
4'ounterfeiting  Treasury  notes,  bonds,  national-bank   notes,  and  other 
seeurities  of  tlu^  United  States,  as  well  as  the  <;oinsof  the  LTnited  8latoSf 
\\\u\  other  felonies  c<unmitted   against  the  laws  of  the  Uuiteil  State* 
relating  to  the  i)ay  and  bounty  laws  and  for  no  other  purjmse  whatever, 
4'ighty  thousand  dollars." 
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THE  MAITKR  UV  THK  Al'l'RnF'BUTfnN  MADK  BV  THK  ACT  OK  AUGUST 
.  !•«!  (M  STATS.,  ni5),  KOR  THK  NATI'>.\AI,  BOARD  OF  HEALTH-— 
iriAKD  OK  HEALTH  CASE, 


^bflKniianairiimnl  nTM.'^.tili  w.i..  ir.itnl  iiu.l.^r.'ind  liy  vtn<ii'i>ri)iriirtrifCoti||[rnis 
!■  nf  Murclia.  I-IH  r-"  ■-:..r-  i-L  ..i.il  I.y  Ihnt  und  Ui^  «cW  i>f  .liiimS.  19T9  (81 
I,  8UW..&),  J.il>    1    I-',     .'i    -    .-.     i!-.],  1H1.1  JUDD  »,  1(J79  (31  Stola.,  50),  it,  t. 

Hiitboritiiil  tci— I  1      ,  ,1  .  11    ■  !■■.■  ,  .nin  ciuill  mnttera  affettiug  public  health,  (2) 

I    udvUa.  |>nl)ti<i  »n i.,,-   .i,  ^.l.ni.n.  Iherplo.  (3)  aid.  no  far  as  (Hawfully  may, 

'  StHte  atid  miiiiii'ijKil  l>>iiir<l9  'iT  liKiiltb  in  preventing  (he  inlrniliirlioti  of  cunta- 
'  gioiis  or  iiifroliixis  disciuR*  and  (4),  with  tlie  approval  of  tUi)  PivniileLt,  muka 
}  rejsnlatiouH  tu  I'siahlish  anil  cod <ln c t  i\iiarau tine  Htationn.  A|ipR>]iriiitioi]H  wera 
[,  made  fur  thn  MaUoual  BoanI  of  Health  by  acta  of  March  :i,  1879  (-.VtStats..  485), 
i  .lanes,  Ian)  (!»  8tat».,T),  Jiiue  16,1880  (31  Stats., »IH),  und  Man'hS.  1(«1  {il 
'   Stftta.,  443),  1tirg»  bnlatioaa  »f  which  reuiaiu  uiiez|>enileil,| 

^M  a«t  of  Aii)i;nstT,  WSS,  apprupriiUpa  iiioiiey  for  the  salaries  of  iifticors  unil  employes 
li  snd  fur  oflfue  Hud  tniMcelluDeoits  PxiMnoea  uf  the  Natiuiidl  Board  of  Health,  and 
|l  950,000  "for  aidloStntfl  and  laaiil  bonnlii  of  hpalth,  and  to  local  ^narunttDe 
I   stMtinna  in  uatryiug  mil  their  rules  aud  regulations,"  and  provides  "that  no 

other  iiulilic  nxinoy  than  that  hr>i«liy  appropriated  shall  be  expendi'd  fur  the 

|tiicpiiMsnf  the  Uoard.".   Stid: 

fThikt  the  National  Bonrd  of  Hi-alrh  is  unlhorixed  to  select  the  State  aiid  local  boards 
aiidfjiiarantiiiuHtaliouH  to  Us  fiiil><d  from  the  appropriation  of  |50,OUn  by  the  act 
!<>f  Augiuit  7,  16^. 
Tliie  appropriattuu  «anuot  ho  iim-d  for  any  olbor  purpmes  than  tlioac  H]>Et!iSed  iii 
tbe  cl»na«  uppropriatiag  tho  450,000. 
Nn  part  of  this  appropriation  can  be  used  for  cipensea  of  "  iniijiei'fiuQ  statioos," 
nsiiting  solely  under  the  authority  aud  appoiotmont  of  the  jNationo]  Boanl  of 
Hfulth.  It  is  to  be  used  exvlaBivi'ly  ■'fur  aid  (1)  lt>  State  and  local  boordit  of 
health  and  ('J)  to  local  quarantine  stations  in  carrying  ont  tbiir  rule  and  rcgnlM- 

^  ThcKational  Board  of  Health  is  authorized  to  judge  of  the  kind  of  Hid  lobe  rcn- 
I     dered  to  such  boards  and  stutiona,  whether  id  tuuney.  oauilary  storea  audsnp- 

[>lics,  hiispilul  aid,  sorvicea  of  physiolans,  nucses  and  other  persons  uuiployod  by 

thv  National  Beard,  or  otherwise,  oa  it  may  anthoriie,  subject  to  the  regulations 

of  tho  local  Iwards. 
\  L'ad«r  theproviaoin  tbci  act  of  August  T.  IHtti,  niiexprudod  l)«lai<ces  of  appropria- 

tiona  previously  niade  can  only  he"  used  In  paying-  liabilities  lawfully  inenrriK] 

prior  to  the  date  of  onid  Inst-uamed  act. 
)  Thn  thirst  Comptrollor,  nliea  charged  with  the  duly  of  settUng  the  ucvounts  of  n 

disbursing  olflccr,  nmat  ui^cessarily  decide  whether  i^ueb  officer  has  atithnrity  to 

make  disbur«<niuDt«;  and,  if  be  has  not,  ho  In  not  'MitithM  to  the  fem'nf  a  lawful 
[     disbaniug  ollicer. 

pile  act  of  Miiroli  6, 1.S7!)  (20  Stats.,  iiS4), aiitUorizwl  tlio  cieatioii  wf  a 
lltioaal  Hoard  of  ITcaUli,  with  puworit  tliemii  defined.  The  art  of 
pie  2, 1870  (21  Stat*.,  SJ,  provides: 

E*  Sbo.  3,  Tliitl  tbeXatioiial  Board  of  Healtb  slinll  cooperate  witli  and, 
Cfar  as  it  lawfully  may,  aid  State  and  nitinicipal  tKtards  of  liealtb  iu 
p  exemition  and  eiif'uf^e.nieut  of  the  rules  and  regiilatious  of  siicli 
fftrds  to  prevent  tlie  ititrodaction  of  contugioiis  or  infectious  diseasca 
to  the  United  States  from  foreign  cutintriea,  and  into  one  State  from 
jillier;  and  at  sucli  portw  and  places  within  the  United  Btales  a-s  have 
f  Qaarsntiiie  reguliitiuiis  under  State  aiitlntiity  wlnTe  sudi  reyinlations 


iiall  lii'  retsiiiii'd  as  clrrks  tit'  <'Ias<  two  on  the  saiai  , 
.'iati'tl  for  by  art  o\'  Au;riist  5.  and  wliich  one  shall  he  ]iHi(l  tmn 
)ropi  iation  of  ^^nMHK 

SiMTetar.v  <'an  (lesi<;nat«'  thr  fU*ik  at'  tlie  second  dass  not  jirovi 
*r  \o  the  phiee  of  the  <'h'rk  of  ehiss  one  anthorized  hy  net  of  Ai 
>:  in  whieli  event  he  would  he  ]»aid  from  tin*  s]K»eith;  appropriatio 
.  from  that  for  snjipressiu;;  rounterfeitin;;.      Oi*  the  Seert'tary  «'a 
lint  any  other  person  to  this  elerk.ship. 

Similarly  orn»  <'lerk  in   si*rvii*«'  for  the  tiscal   \far   ISSi*  tsni  he  i 
led  to  Oetoher  1.  and  )iaid  from  tin*  appropi  iation  of  ^i»7.<MM).    Or] 
y  he  appointed  at   any  time  To  tlir  clerkship,  with  a  salary  at  tl 
fe  of  8l,0(M)  ]ier  annum,  after  bcin;;:  so  appointed, 
.'i.  The  eomp(*nsati(m  of  tin*  attendant  in  service  in   IS^ii  is  reiliiec^ 
>r  iss:$  from  an  annual  salary  of  ^^Mio  lo  .^tiso.     This  latter  sum  is  fl 
ill  e(»mpensation  to  which  In*  is  entitl«-d  fot  the  year:  and,  so  far  as  I 
us  been  paid  in  excess  of  this  rat«'.  tiom   .lune  .'»0  to  and  iiieludii 
LU;;ust   l.  he  is  to  In*  <*har^ed  with  the  excess,      lie  is  to  he  ]>aid  fn^- 
le  specilic  appropriation. 

4.  So  fai   as  the  act   «»1   Au;;usi  .*i  makes  s|>eciti(!  appro])riations  t~^ 

lerks  of  the  same  ninnberand  ^rade.  or  employesiu  the  samepositii^ 

^i  in  the  tiscal  year  ISSL'.  such  i-N-rk^i  and  employes  **niay  be  eontinii 

ithout  a  new  appointment.*' 

The  '*  attendant"' alreadv  nu'ntioned  mav  be  .so  c(»ntinue«I. 

a  • 

There  were  sundry  ^^^eneral  appropriatitins  for  ISSL*  out  of  which  eler 
nd  em]iloyes  wen*  paitl,  and  tin*  example  above  ;rivf»n  will  serve 
re«<ent  the  princi]ile  applicable  to  them. 

VIII. — The  deticienty  appropriation  act  of  Au;r'ist  ."»,  ISSlJ,  proviih 

**SKr.  L».  That  tor  tin*  i>avnn»nt  (»f  claims  certified  to  Iw  due  l>v  t 
fveral  accounting:  oflicei's  of  the  Tr<*asury  department  under  app 
riaticuis  the  balanc(*s  of  uhich  have  been  I'xhausted  or  carried  tot 
iirplns  fund  umlcr  tin*  )u'o\  isiiuis  o\  section  tive  of  the  act  ofJu 
^ventieth.  ei«:hteen  hundred  and  seventy  tour,  and  umler  appropriation 
en*tofori*  treated  as  |>ermam*nl.  bein^  for  the  service  of  the  fiscal  v 
i;:litecn  hundred  and  ei<:lity-one  and  juior  years,  and  which  have  Ik' 
i*rtiti(Ml  to  Ton^ress  umlcr  seetion  four  of  the  act  of  June  tbnrteeiil 
i^hteen  iMindred  and  seventy  I'i^rht.  as  fully  set  forth  in  IJouse  Kxet 
ive  l)ocumt*nt  Ninnber  Twent>  six.  iMUty-seventh  Tongress,  tii'st  s 
ion,  there  i.s  a|>propriatt*<l  as  follows." 

This  section  then  specitie.s  the  .scNcial  kimls  of  services  and  lialiilitfl 
u-  uhicli  a)>)iropriations  are  made:  and  the  names  of  the  beneticiarS 
re  ;:iven  in  the  donunent  referred  to.  These,  as  well  as  the  appfl 
nations  made  in  section  .'{.  are  permanent  speciH«*  appropriatii^ 
hich  continin*  a\ailable  for  an  imletinite  time.  und«'r  the  pit) visions 
In*  act  of  .him-  1*0.  1S71.  sec.  5  is  Stats.,  1 10),  and  aivuot  to  l>ecovei' 
ilo  the  Tieasurv.  under  section  .'{»51>o  of  the  Revised  Statutes. 

• 

Tkkasi  i:v  Uiii'aktmkm. 
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THE  MATTSR  OF  TllK  AI'PRUPHIATrON  MADE  HI  THK  ACTOF  AIUiUST 
l«i   («  STATS..  :(!5).    FOR  TIIK   NATinSAL   BOARD  OF   HKALTH.— 
I•n-^KD  Of  HEALTH  CASE 


Tho  S'.iUotJ»l  IWnl  •■IKfaltti  w^nrrHj.t.Hl  i 
of  Mitn'ha.  lK;y(^i)SUlH,,  i'ti).  nml  l>; 
(4l»Ui..5),  Jiil.v   I.  li-r.'  (31  SIM*.,  4t51, 
uthoriMMl  I 


[kI  i>: 


>rrli. 


'ongtrm 
that  mill  tliPuatB  uf  .)iHie,-2,  ISTD  {SI 
n<l  Jiiu-i  14,  1^79  (21  State.',  50),  it  ia 
all  mnttrrH  nlfeotiiig  piitiliu  brialtli,  (S) 
ndviM).  |>nlrlb  aiillinrilii's  iu  rclatiou  themlo.  (3)  aiit,  m  tu  nc  U  UwOiUy  m»y, 
MtxtiT  mill  mil  1 1  ici  I  III  I  huHnl*  nf  IimhUIi  hi  )>ri'v><iitini;  tlin  iiitriHiiivliim  of  cnnCa- 
fftoiid  or  inrfi-liiiiiH  rii(H>usc»  ami  (4),  with  tli«  nppruval  uf  [be  I'n-Hidi^Dt.  uiaka 
nKi)ti>ti(iu«  tu  cslaliUab  nud  eouiluct  qaaTUDtiut^  titiiUuiiH.  Aiiprujiriutiuui'  were 
tiiadfl  fur  till!  Natldiml  Itunnl  of  Uoaltb  by  MtK  of  MarGli  i,  l<^  (',»  fStat«.,  4^] , 
.tnne  «.  \mi  {'A  8tai«.,  7),  Jitoe  16, 16^0  (21  State.,  ^li),  nuct  Marcli  \  1(«1  ()!1 
Stata.,  443),  \axg,B  bnliiiiCRs  nf  which  remaiu  miexiieiidcd,; 

l*l»e  act  of  August  7,  Ir^J,  appFojirintes  mouuv  Tor  the  Halaries  of  officers  and  •'iii]iloj'tiH 
Mnd  fnr  office  mid  misceilADeniiH  »X|ienBca  of  the  NHliimal  Boarit  of  Health,  nud 
#50,0)0  "for  ai<l  Instate  and  locnl  hoArils  of  lieullb,  iinil  to  locti,!  ([uaraiiline 
■MsUoiis  iu  vun-yiug  nul  th«Jr  rules  aud  regulations,"  and  provides  "that  au 
otlior  |>iibli('  muuuy  than  tbnt  bt^rvlif  hii  propria  ted  niiall  ha  eKpoiiili-il  for  tlie 
IfurpiiwBurtbu  Board. ".   Utld: 

'  I'hBl  thcKaliouul  Honrilof  Hvalthiaantboriited  tnacIeottbeSUtuandluoiil  boarda 
Mild  ijuaraattnes  stoti'inN  to  \ia  ni'lod  frutn  ttifl  appropriutiun  of  $50,001)  liy  the  ac^t 
•  >rAngiMt7,  IS«1. 

I  I'bin  Kpprapriatiou  iiiuiuut  be  iini-J  for  iiiiy  other  piiriioNCB  tliaii  tbn»e  iperitliHl  iu 
klw  claiwe  appr«l>riallD^  the  |5U,000. 

Kn  pkrt  of  this  aiijiropriation  van  be  uMd  tut  FXpensea  of  "  iiisjiecliuit  Htulioiu,'' 
«^xl•tillg  aolnly  under  the  aiiihorit.v  aiid  appuintiiiout  of  llin  tNiitlniiul  Board  of 
UealtJi.  It  IB  to  )ki  nwde).dufiivdy  "for  dd  (I)  to  Stnli:  nud  loc^.-vl  boards  of 
licalth  and  ('J)  to  local  qunrAatliinstatioiiR  in  carrying  out  thi'irriili'H  uudrpgiila- 
■ioiix." 

Tbe  Natioaal  Board  of  Health  ■»  aiilburizud  ti>  jiid^»  of  tlic  biud  ofiiid  to  lie  reu- 
■b^nd  (o  such  biiards  and  Htationa,  whether  in  money,  uaititary  stores  and  siip- 
I'lies,  buapilal  aid,  aorvicos  of  physiciaiu,  nunwM  miil  other  persons  euiplo;eA by 
Tbi' Nationalltoard,  or  otherwise,  aa  it  mu.v  autli'iri/n,  subject  ru  the  rpgiilntions 
«rt}ic  IlKAlllOBrdB. 

XjUlrr  the  proviso  in  thuuctof  Aagiial7,  lHd2,  uiiexio^iided  balnni.'«B  of  iipproprio- 
Oona  iHvvioiiHly  niade  can  only  tie' used  in  paying.  liabiUliM  lawfully  iucnrrwl 
yrfor  to  the  date  ofsnid  laAt-nnuud  act. 

"Vfaif  Fir»t  Comptroller,  when  ubarged  witbtb«  duty  of  Bettling  ibe  itccoiint^of  a 
vUaburKing  officer,  mnsi  ni-ccHsarily  decide  whHther  Hiich  nlltocT  baa  anibotity  to 
Uiafce  ilisburtt^roenls;  ami,  if  ho  baa  not,  be  in  uol  I'lilltlrd  Id  Ibe  f(ii<n)nrii  lawful 
■liabaning  ofllccr. 

C'lieactof  Miirdi  J,  IS79  (20  Stat,8.,  J84j,autliorizi.'il  llie  Lieiition  of  a 
'Clonal  Itonnl  of  Flonltli,  with  powers  tbereiii  dctiDed.  The  act  of 
t^^a,  187y  (21  Stata.,  5^,  prnvidea: 

•■  Sec.  3.  That  tlipNatiotial  Board  of  Elfaltli  aball  uo-oporate  with  and, 
Tftr  a<(  it  lawfully  mar,  aid  SUtti!  and  municipal  boards  of  liealtli  iu 
.  «xct-iilioii  :i[nl  I'Litiircenieut  of  the  laliss  and  regulations  of  such 
'^i^ls  til  pnvi-iit  ihc  iurroductioii  of  contagious  or  iutiections  diseases 
'*o  ttio  ruiti-il  si.it's  liurii  foreicii  coLinlrics,  and  into  mie  State  from 
fioUii-r;  and  ;it  .-^iicli  imitH  and  pUici-.s  within  Ihc  United  Statfsashiive 
'*'Miiarntitilii'  re;:id;itiiiiis  iiiidi'V  State  iLullmviiy  w Urn.- such  refjulaf 
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e  opiiiiou  of  tlie  N^tiounl  Boaid  of  HeHlrU,  iK-cessarjrT 
0  intritluctioii  of  coiiliigioiis  bi-iufoctioits  diseases  into  tlio  CTiiil 
States  from  fon^i^ii  coiiiitiifs,  or  into  oiio  State  fmin  nnollKT;  atiit  a 
andplaccNwirbiu  tlie  United  States  wliei-ciiiiamtitincri-piiln 
;tiinUfr  llje  authority  nftlie  Statf,  wliidi,  in  (lie  iipiririin  of  ih. 
NiUional  Board  itf  Ilealtli.iire  not  siiffitient  to  ]iriM*iil  llu'  inlro.liirtii.i 
of  siit^li  diseases  into  Ibe  United  States,  or  iiiti-  mir  I' 

the  I4aliuiial  Board  of  flealtli  eliall  re|)ort  the  (nets  to  i  lio  I'rfsideiil  i>C_ 
tlitt  United  Stati-s,  wlio  uhall,  it',  in  bis  jiid}j;iiieiit,  it  in  tK;ce»»urj  i 
proper,  order  eaid  Boaid  of  Healtli  to  make  snelt  luUIitiuiml  .rnttNi  a 
reguhitiona  as  an;  nec«88iiry  to  prevent  tlie  introdtietii)n  of  niicli  dineiirt 
into  (lie  United  States  from  fureiffn  eonntries,  or  into  uiiu  Slato 
auotlier,  wliieli,  when  so  made  and  a|iprove<l  by  tbe  Preatdutil,  &liallt»-^ 
promulgated  by  tbe  Nationid  Uoiird  of  ilealtb  and  eiiforeud  by  tbu  nan  -&.  ~ 
tary  autliorities  of  the  States,  n-here  the  State  aiithiiritiex  will  itnde^-  — 
talio  to  exoeuto  und  eiifureu  them:  but  if  ttio  State  authnrt ties  nb all  f».  s  | 
or  n-fuHe  to  ent'oreo  tiaid  nileH  and  re<;iilatioiiR  tlie  Presiduiit  may  deta^  v  ( 
au  officer  op  appoint  a  pniper  person  for  that  imrpoae." 

Angiitit  14, 1882,  the  disbnrHlngajrent  of  tlie  Mai  tonal  Board  of  II  t^l^  ■« 
by  letter  ii8ke<l  the  Firot  Comptroller  whetlier  the  ♦5li,0(M)npprii|»riat«^*l 
by  the  aet  of  August  7  is  placed  "  under  the  direi^tion  of  the  Niitioi&  a 
Board  of  Uealtb  as  a  part  of  itn  appropriations  for  liarrying  tmt  tl 
pur]io8e6  of  the  i-arious  acts  creating  the  eame";  and  he  says: 

"In  carry  in;;  ont  the  provisions  of  seetion  three  [^)  of  Ibe  aetof  Jna 
2,  1879,  The  BiianI,  at  the  re<iueRt  of  Slate  and  lociU  boards  of  b«aH~ 
estaldJHhed  several  innpeotioii  stations  to  prevent  the  introdiic-lion  a  n^i 
spread  of  >tmi^l  pox  and  yellow  fever,  and  these  stations  are  tit  ill  iniJK~*<- 
ration,  and,  unless  the  expenaee  iiieiin'ed  can  lie  paid  from  the  app  m-** 
prialion  for  aid  to  Slate  und  local  board.s,  these  stations  mast  \m  cUk!^^  Ii 
and  the  oliject  of  the  appropriation  defeated." 

The  Kittidry  civil  appropriation  aet  of  AutJiist  7,  188:1,  appropriu  ««*^ 
and  provides: 

"  For  salaiies  ami  exiienaes  of  the  National  Board  of  Ilealtli  aa  ■^»'- 
lows: 

•'Porpayandexpensesof  the  menibersof  the  National  Boani  of  Hoal  •!•■ 
ten  thousand  dollars 

"  For  pay  of  Secretary  and  disbursing  agent,  and  pay  of  clerks,  u»  *"*■ 
sengeiB,  and  laborers,  live  thousand  live  hundred  dollars. 

"For  rent,  light,  fuel,  furuiture,  stationery,  telegrams,  and  postfl;*?*'' 
two  thouaaud  dollars 

"For  miscellaneous  expenses,  five  hundred  dollars 

"And  the  President  of  the  United  Statesis  hereby  authorized,  ino 
of  H  threatened  or  actual  ejiidemic,  to  use  a  sum  not  exceeding  one  !)■ 
dred  IhiniKatul  dollars,  out  of  any  money  in  the  Treasury  not  othCTT' 
a|i|iroprinted,  in  aid  of  State  and  local  boards  or  otherwise,  in  his  G 
vri-iitin,  ill  preventing  and  suppressing  tlie  spread  of  the  same 

■'  l-'iJi  aid  to  State  and  local  boards  of  health  and  to  local  (luarumS^ 
filalioiis  in  carrying  ont  llieir  rules  and  regulations  to  prevent  the  ^'  , 
trotluction  and  spread  of  contagious  and  infectious  dineuses  in  t  **'. 
United  Stales,  filly  ihousand  dollars:  Provided,  That  no  other  pul»*'*' 
money  than  that  hereby  appropriated  shall  be  exiR'uded  for  the  p**'. 
poses  of  the  Board  of  Health:  And  provided  further.  That  hereafter  t  '' 
datitis  and  investigations  of  thejioardof  Health  bImiH  Itecoufined  " 
the  diseases  of  cholera,  smallpox  and  yellow  fevpv." 
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OviNiON  BY  William  Lawuknce,  FirU  CumptroUer. 

Sertrftt  qnesiUma  iirc  presented  fur  an  opiiiiou:  

I.  Tlie  ap{iropriuMon  act  of  Angnist  7,  X^^'i,  appropriates  $50,000  to  ' 
Wuseil  "for  aid  to  State  and  IorjU  boards  uflicaltU  and  to  local  qnarau- 
tiiw  sialioiis."  The  act  dues  not  state  what  authority  shall  select  the 
State  anil  local  boards  and  quarantine  xtatinns  to  be  aided.  This  ift 
left  to  be  detoruiiiiod  by  other  law — the  ai;t  of  .lime  2, 1879 — whicli  pro- 
ridea  "that  the  National  Board  of  Health  shall  cimiwrato  with  aiidj  so 
fiu-  ns  it  lawfully  may,  aid  State  and  munieipal  boards  of  health."  The 
worda  "it  lawfully  may"'  beeaine  operative  by  the  appnipriHtion,  and 
gave  the  National  Boanl  of  Health  authority  to  select  the  .Stat«  auti 
local  boards  and  iinarantine  Rtation^  to  be  aided.  This  has  been  tlie 
<i«age  Binve  the  Bonrd  nas  created,  and  the  ap|iropriattoii  in  riuesttuii 
w*s  mnde  upon  the  estimates  submitted  to  Congress  by  the  National 
Boanl. 

II.  The  appropriation  referred  to  cannot  be  used  ^'for  carrying. out 
[ullj  the  piirposfs  for  the  various  acta  creating"  the  National  Board. 
Sundry  powers  are  given  to  this  Hoard  by  the  acts  of  Mareh  3,  1879 
t-«Stats.,48J),.luue2,]879(21StaIa.,C),July],,1879(21Stata.,4C},and 
Jiiue  14,  187y  (ai  Slats.,  50).  The  appropriation  of  $50,000  cannot  be 
tl*«!tl  "for  carrying  on t  the  jinrposes"  of  these  aets,  except  so  far  as  the 
*pv<;ial  purposes  named  in  the  appropriation  act  of  August  7,  ISSIJ,  ait- 
***'MI»reh ended  in  them.  In  other  wonls,  the  use  of  the  appropriation 
*•*  litniicd,  by  the  act  making  it,  to  rendering  "aid  to  State  and  local 
»**>rtr(l8  of  health  and  to  local  quarantine  stations  in  carrying  out  their 
rtil^tt  and  regulations  to  prevent  the  introduction  and  spread  of  conta- 
^"was  and  infectious  diseilses  iu  the  United  States,"  This  includes  any 
^oittagious  or  infeottuus  disease,  and  is  not  limited  to  "cholera,  small. 
i***X,and  yellow  fever."  The  general  duties  and  powersof  the  National 
^^«ard  to  luukc  investigations,  as  given  by  prior  acts,  are,  since  Aagust 
'  1882,  "conliucd  to  the  diseases  of  cholera,  small-imx,  and  yellow  fever." 
-"m  tlio  money  appropriated  is  limited  to  the  uses  specitied.  The  ap- 
^■^Oriation  to  be  used  i:nder  the  direction  of  the  President  by  tbe  act 
*^  -A-ngust  T,  1882,  is  not  so  limited.  He  may  direct  its  exi)euditun- 
**'  aid  of  Slate  and  local  boiirds  or  otherwise,  in  his  discrelion."  The 
I'l>n>printious  made  by  the  same  act  for  telegrams,  postiige,  and  miif- 
^■Inneous  expenses  may  be  used  in  executing  the  general  j>owers  of  tht- 
****»i),  and  are  to  Iw  deemed  the  only  provisions  for  these  purposes. 

*^r.  No  partof  this  appropriation  of  $50,000  can  be  used  for  expenses 
"  *' iitspectiou  stations,"  existing  solely  under  the  authority  and  ap- 
^»*itiDeut  of  the  National  Board.  "Inspection  stations"  and  "quanin- 
*!*"*  stiiCious"  are  substantially  the  same.  At  each  of  these  a  proper 
***-''^*ou  iKiaiils  vessels  to  ascertain  tliepresence  of  disease,  and  makes  re- 
iHirt  to  the  quarantine  or  health  officers  for  appropriate  action.     The 

KprUtion  now  in  question  is  to  be  used  "for  aid  [1]  to  State  and 
BoardB  of  health  and  [2]  to  local  quarantine  slaliims  in  carrying 
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<jiit  tbeir  rules  and  regulations.''  This  sbow8  that  the  quarautine  »ta- 
tioiiH  to  be  aided  are  not  those  under  the  National  Board,  but  those 
which  exist  under  local  authority,  State,  city,  &c.  Of  course  the  local 
authorities  can  ajipoint  the  same  inspectors  heretofore  in  the  service  of 
the  National  Board;  but  the^'  must  be  under  local  control;  they  are  to 
iiarry  SDut  the  local  "  rules  and  regulations."  •  Congress  seems  to  have 
supplied  the  necessity  for  quarantine  stiitions  uuder  national  authority 
by  the  power  given  to  the  l^resident. 

IV.  The  National  Board  is  authorized  to  judge  of  the  kind  of  aid  it 
Avill  render  to  such  State  and  local  boards  and  quarantine  stations, 
whether  in  money,  sanitary  stores  and  supplies,  hospital  aid,  services  of 
])hysicians,  nurses,  and  other  persons  eniployed  by  the  National  Board, 
or  otherwise,  as  it  may  authorize,  all  subject  to  the  regulation  of  local 
boards.  This  has  been  the  usage  heretofore,  an<l  it  is  to  be  ]>resuined 
the  appropriation  was  made  in  view  of  this.  The  statute  does  not  say 
money  shall  necessarily  be  paid  to  local  boards.  It  is  aid  that  is  to  be 
rendered.  Some  authority  must  judge  of  its  kind,  and  the  law  may 
fairly  be  construed  to  give  the  authority  to  determine  this  to  the  National 
Hoard.  The  President  can  exercise  a  similar  authority  as  to  the  appro- 
priarion  under  his  control. 

The  api)ropriation  of  850,000  will  be  advajiced,  from  time  to  time,  oa 
I  he  requisitions  of  the  National  Board  of  Health,  to  its  disbursing  ofticer, 
and  the  board  will  be  required  to  account  for  its  expenditures  with 
vouchers  filed  in  the  office  of  the  First  Auditor. 

v.  The  effect  of  the  ]>roviso  in  the  act  of  August  7th,  1882,  *•  that  no 
Hither  i)ublic  money  than  that  hereby  ap])r()priated  shall  be  ex|>eudetl 
for  the  ])urposes  of  tlie  Board  of  Health,"  is  to  prohibit  the  !ise  of  all 
unexpended  fcalances  of  a])i)r()])riations  made  by  prior  acts,  except  in 
liijuidation  of  liabilities  incurred  prior  to  August  7,  1882.  The  act  of 
March  3,  1870  (20  Stats.,  485),  appropriated  for  the  National  Board 
.'joOjOOO ;  the  act  of  June  2, 1879  (21  Stats.,  7),  $500,000;  the  a<;t  of  June 
10, 1880  (21  Stats., 20(j),  $175,000;  and  the  act  of  March  3, 1881  (21  Stats., 
112),  $175,000.  Large  balances  of  the  ap])ropriations  made  prior  to  1882 
renjain  unexpended.  The  words  "hereby  appropriated"  are  not  limiteil 
to  the  clause  in  whicli  they  are  found,  but  apply  to  the  act  and  its  several 
items  of  ai^propriation.  The  several  ap[)ropriations  *' for  salaries  ami 
expenses"  closing  with  "miscellaneous  expenses,  five  hundred  dollars,* 
are  all  that  can  be  used  for  the  general  purposes  of  the  National  Boanl. 
and  in  execution  of  its  ])owers  under  various  statutes.  Congress,  by 
l)lacing  8100,000  under  the  control  of  the  President,  and  by  limitations 
ai)[)arent  in  the  act  of  August  7,  1882,  evinced  a  purpose  to  restrict  the 
])owers  and  sphere  of  the  operations  of  the  Board,  and,  as  a  i>art  of  this 
[)olicy,  prohibited  the  use  of  any  i)revious  appropriations,  except  in  lay- 
ing liabilities  incurred  prior  to  August  7, 1882,  out  of  the  appropriations 
from  which  they  are  properly  ])ayable.  (See  d(4>ates  in  Congress  August 
4,  and  0,  1882,  Congressional  Kecord,  August  5  and  7.)     The  National 
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Board  was,  by  the  act  cif  tliat  date,  limited,  bo  that  Ilie  appropriatiou  of 
$50,000  could  not  be  used  for  all  the  pariioses  t<t  wliicb  prior  similar 
appropriatious  were  applied;  and  its  investigations  of  disease  were 
licnted  to  "cliolera,  sinall-pox,  and  yellow  fever." 

For  some  purposes  tlie  National  Board  of  Heallb  in  under  the  direc- 
tion of  the  Secretari'  of  tbe  Treasury  {aet  Jane  2,  187S,  sec.  8-21  Stats., 
7),  and  for  some  pnrposes  under  tlie  direction  of  the  President.  {Id., 
Bee  3.)  It  is  important  to  settle  in  advance  of  es|>endit«res  the  proper 
■atbority  to  make  them,  because  the  question  will  arise  and  must  be 
decided  by  the  First  Comptroller  in  settling  the  nccouuts  of  disburse- 
jnents.  (Rev.  Stats.,  1«1,  209,  277;  1  Lawrenve,  Compt.  Dec,  Apps., 
chap,  sii;  Hnidekoper^s  Case,  ante,  155;  s.  c,  2  Liiwrciior,  Ooiiipt.  Dec, 
351  (1  ed.).  This  involves  the  legality  of  disbursements,  incluiliug  the 
anthority  to  make  them. 

The  disbursing  agent  of  the  National  Board  will  be  advised  in  aecord- 
ance  with  the  principles  stated. 

Tbeasley  Department, 

Firtt  Comptroller'n  O^cc,  Atiyust  Hi,  1882. 


IN  THE  MATFER  Or  THE  PRESIDENT'S  AfTHORII  V,  IN  CAfiE  OF  A  THREAT- 
ENED OR  ACTUAL  EPIDEMIC.  TO  DIRECT  WHO  SHALL  EXPEND  THE 
llOO.ttHJ  APPROPRIATED  BY  THE  SUNDRY  CIVIL  ACT  OF  AUGUST  7,  1888 
(23  STATS..  :U&),  IN  AID  OF  STATE  AND  LOCAL  JIOAKDS  OF  HEALTH, 
ETC.— EPIDEMIC  DISEASE  CASE. 


1.  Tbe  want  of  appropriatt;  puDctaiitioii  id  a  sentence  otn  atutnte  oaiinot  change  It* 
meniiiug,  tvheii  tlie  iiiteutioa  of  tli«  luw-maker  is  satHciently  clear. 

it.  Since  tbe  creation  of  the  National  Uuaid  of  Health,  by  tho  act  of  Haroh  3,  1879 
(SO  Stats.,  484),  general  appropriatioDs  for  aid  to  local  qiiaraatiue  stations  and 
boards  uf  henltb  have  been  properly  expended  under  its  directioij,  b;  virtge  of 
the  general  aathorily  ofseution  3  of  tbe  act  of  June  2,  l67'H'il  Stats.,  5). 

9.  When  an  appropriation  is  m.idn  for  tho  service  of  a  deparbiueut,  and  no  specific 
antbortt;  is  given  for  its  diBbutseuient,  it  is  t«  be  disbursed  under  tbe  direction 
of  the  bend  of  tbe  department. 

4.  For  the  purpose  of  eKecutiiig  the  pravisions  of  the  act  of  August  7,  ISi^  (ace  Statfl., 

315),  approprialiug,  in  case  of  a  threatened  or  actual  epidemic,  f  100,000,  in  aid 
of  State  und  local  boards  of  health,  &.c,,  the  Prpxidfnt  is  authorized  to  select 
the  boards  to  be  aided,  tbe  kind  of  aid  to  be  fnmiHiied,  and  tbe  officers  or  agenta 
through  vbom  It  is  to  bu  expended,  and  to  give  theru  such  directions  for  the 
pnrpoBMi  specilied  iu  the  act  aa  in  his  discretion  be  may  deem  proper. 

5.  A  Bp«cial  and  particular  provision   in  a  statute  on  one  subject  must,  us  to  auoli 

•object,  prevail  over  a  gunerul  provision  iu  that  or  other  existing stututesuCB' 
eicnilj  coroprebeoaive  to  iucluda  it. 
€.   When  a  special  niithority  is  given  to  the  President  to  use  noney  for  a  parlionlAr 
porpose,  it  will,  iu  the  absence  of  a  restraining  statute,  be  construed  as  plenary 
anil  ample  to  apply  it  to  the  anthoriied  object. 
U.  Kx.  219 15 
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7.  The  duty,  to  **  take  care  that  the  laws  be  faithfally  executed,"  required  of  the 

Prcftideut  by  the  Constitation,  does  not  require  himiD  person  to  execate  thoj^rD- 
viuions  of  appropriation  acts,  although  he  is  authorized  by  such  acta  to  nao  the 
moDoy  appropriated  iixhis  discretion.  He  may  select  proper  officers  or  ageati 
to  execute  them. 

8.  The  act  of  August  7,  1882^  does  not  require  the  President  in  person  to  select  tiie 

bencficiartes  of  the  fund  appropriated  for  sanitary  purposes.     He  m«y  deleg;aie 
his  entire  authority  over  the  fnud  to  such  agent  or  officer  as  he  may  deem  piop«r. 

August  16, 1882,  the  disbursing  agent  of  the  JS'atiolial  Board  of  Health 
addresscMl  a  letter  to  the  First  Comptroller,  calling  his  attention  to  that 
clause  of  the  sundry  civil  appropriation  act  of  August  7,  1882,  aathor- 
iziug  the  use  of  $100,000,  ''  in  case  of  a  threatened  or  actual  epidemic^" 
and  asking  "  for  a  construction  of  the  statute     •     •     •     whether 
said  sum  is  an  api)ropriation  to  be  expended  by  the  National  Board  of 
Health  under  the  direction  of  the  President,  or  whether  the  expenditure 
of  said  sum  may  be  assigned  to  any  other  organization  in  his  discretion.'' 
He  calls  "attention  to  the  following  suggestions:"  (1)  That  by  the  act 
of  March  3,  1879  (20  Stats.,  484,  sec.  2),  the  National  Board  is  made  the 
adviser  of  the  departments  of  government  in  matters  of  public  health; 
(2)  that  it  is  directed  to  cooperate  with  the  Academy  of  Science,  and 
consult  with  sanitary  organizations,  and  repoft  to  Congress;  (3)  that 
the  act  of  June  2,  1879  (21  Stats.,  5),  makes  it  unlawful  for  merchaDt 
vessels  to  enter  ports,  except  under  regulations  made  in  pursoanee  of 
the  act;  (4)  that,  upon  request  of  the  Katiocal  Board,  the  President  ie 
authorized  to  detail  medical  officers  to  foreign  ports ;  (5)  that  the  Board 
shall  co-operate  with  and,  so  far  as  it  lawfully  may,  aid  State  and  muni- 
cipal boards  of  health;  (G)  that  the  National  Board  shall  report  to  the 
President  ports  and  places  requiring  health  regulations,  and  frame  them 
under  his  direction;  (7)  that  the  Board  shall  make  regulations  for  ves- 
sels at  thfe  port  of  departure,  and  on  voyage;  (8)  collect  sanitary  informa- 
tion, and  (9)  report  operations  and  recommendations  to  the  Secretaiy 
of  theTreiisury  for  transmission  to  Congress;  (10)  that  this  act  provides 
for  the  detail  by  the  President,  on  request  of  the  board,  of  government 
officers  to  act  untjer  its  direction,  and  (11)  repeals  all  laws  requiring 
the  Surgeon  General  of  the  Marine  Hospital  Service  to  frame  tegulatioDS 
and  give  notice  of  the  approach  of  infected  vessels ;  (12)  that,  since  this 
repeal,  the  board  is  the  only  organization  as  adviser  of  the  departmentu 
on  health,  or  authorized  to  frame  and  execute  regulations  for  the  pro- 
tection of  health;  (13)  that,  since  the  organization  of  the  board,  appro- 
priations have  been  madeon  its  estimates  for  the  expenditure  of  $100,000, 
contingent  upon  an  epidemic,  and  under  the  general  head  of  salaries 
and  expenses  of  the  National  Board,  and  uniformly  '*  for  aid  to  State 
and  local  boards;"  (14)  that  such  prior  appropriations  were  expended 
under  the  direction  of  the  board,  and  (15)  that  the  appropriation  of 
$100,000  by  the  a<it  of  August  7,  1882,  is  under  the  general  head  of 
"salaries  and  expenses  of  the  National  Board,"  and  is  immediately  con- 
nected with  the  appropriation  "for  miscellaneous  expenses"  of  the 
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board  by  the  word  "AdcI,"  all  in  one  seati-nce,  ami  is  not  :i  ditttinot  ap- 
propriation to  be  (lislmraed  bv  jmother  organization.  The  letter  oon- 
clndes  n'ith  an  inquiry,  whether  the  clause,  as  to  $100,000,  doea  Dot 
inejin  that  the  President  is  authorized  to  aid  Stute  aud  local  boards 
through  the  chaiiDel  of  the  National  Board. 


Opinion  by  Williah  Laweenoe,  Fint  Comptroller. 

The  qucstioua  now  presented  are  intimately  connected  with  those  in- 
TOlved  in  the  preceding  case ;  nn  exumination  of  which  will  aid  in  con- 
sidering these. 

\.  The  sundry  civil  appropriation  act  of  August  7, 1882  (22Stata.,  316), 
under  the  caption  of—"  For  salaries  and  expenses  of  the  National  Board 
of  Health  aa  follows  :"-:-ftppropriat68  money  for  pay  and  expenses  of  the 
members  of  the  board,  for  pay  of  secretary  and  disbursing  agent, and  of 
clerks,  messengers,  and  IalK>rers,  for  rent  and  other  items  named;  and 
then  follows: 

"For  miscellaneous  e^i^eiises,  Ave  hundred  dollars 

And  the  President  of  the  United  States  is  hereby  authorized,  iu  case 
of  a  threatened  or  actual. epidemic,  to  use  a  sum  not  exceeding  one  bao- 
dred  tJiousand  dollars,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  in  aid  of  State  and  local  boards  or  otherwise,  in  hie  dis- 
cretion, in  preventing  and  suppresniug  the  spread  of  the  same." 

In  the  act  its  printed,  nod  in  the  original  roll,  there  is  no  punctuation 
mark  between  the  two  words  "dollars"'  and  "And."  Bnt  this  is  not 
deen)e(l  material,  as  affecting  the  sense.  If  the  whole  is  one  sentence,  the 
autithesis  still  e."iiHt«  between  the  different  jwwers  to  use  the  two  appro- 
priations. Since  the  creation  of  the  National  Board  of  Health  by  the  act 
of  March  3, 1879  (30  Stats.,  484),  approprtatious  made  "for  aid  to  local 
quarantine  stations  aud  for  aid  to  local  and  State  boards  of  health,  to 
be  nsed  in  case  of  epidemic"  [act  June  16,  1880,  21  Stats.,  266;  act 
March  3,  1S81,  21  Stata.,  442),  have  been  expended  under  its  directiofl. 
This  was  authorized  by  the  act  of  June  2,  1879  {21  Stats.,  5,  sec.  3), 
which  pnivides  "that  the  National  Boanl  of  Health  shall  co  operate 
with  and,  so  far  as  it  lawfully  may,  aid  State  and  municipal  boards  of 
tiealth  in  the  exe«:ntion  and  enforcement  of  the  rules  and  roffnlaCiona  of 
such  boanls  to  prevent  the  intraduction  of  contagious  or  infectious  dia- 
ease**,"  &o.  No  other  provision  was  made  for  directing  the  expenditure 
of  snch  appropriations;  and  it  is  not  to  be  presumed  an  appropriation 
is  made  with  no  authority  to  direct  its  disbursement  when  a  statute  is 
found  which  may  be  fairly  construed  as  giving  such  authority.  When  an 
appropriation  in  made  for  the  service  of  a  department,  and  no  si>ccific 
authority  lo  direct  its  disbursement  is  mentioned  iu  the  statute,  or  else- 
where, it  IK  necessarily  to  be  disbursed  under  the  direction  of  the  huatl 
irfthe  deiiartment.  The  clause  making  the  appropriation  (of  $100,000,) 
Boir  Iu  (]iie)ttion  is  to  be  consirued  in  view  of  these  principles.    The  exe- 
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cation  of  the  puri>oses  of  the  appropriation  ^^  in  aid  of  State  and  local 
boards  or  otherwise"  requires,  (1)  the  selection  of  the  boards  or  bene- 
ficiaries to  be  aided,  (3)  the  selection  of  the  kind  of  aid  to  be  furnished^ 
whether  money,  sanitary  stores,  medical  assistance,  or  other  forms  of 
relief,  and  (3)  an  officer,  or  authorized  person,  to  make  the  selections 
and  execute  the  purposes  of  the  act.  Congress  did  not  leave  the  exe- 
cution of  the  appropriation  act,  as  to  the  sum  in  question,  to  the  opera- 
tion of  the  general  statute  giving  it  to  the  National  Board,  but  made  a 
special  provision,  by  which  "the  President  ♦♦♦  is  •••  au- 
thorized, •  ♦  ♦  to  use  ♦  •  •  one  hundred  thousand  dollars, 
•  ♦  ♦,  in  aid  of  State  and  local  boards  or  otherwise,  in  his  discre- 
tion." This  is  a  special  provision — a  change  in  the  general  law  on  the 
subject.  It  is  well  settled  by  a  rule  in  the  construction  of  statutes, 
that  effect  must  be  given  to  the  purpose  of  the  change.  The  ))uri>o6e  to 
make  a  reduction  of  the  powers  of  the  Kational  Board  has  been  shown 
in  the  preceding  case. 

Again,  it  is  a  rule  that  "a  particular  enactment  must  prevail  over  a 
general  enactment  in  the  same  statute ;  the  general  enactment  must  be 
taken  to  affect  only  the  other  parts  of  the  statute  to  which  it  may  prop- 
erly apply."    See  numerous  authorities  in  Huidekopei^'s  Case,  ante^  161. 
Effect,  then,  is  to  be  given  to  the  clause  making  special  provision  as  to 
the  use  of  the  appropriation.     The  President's  authority  is  to  use  the 
money  "in  aid  of  State  and  local  boards  or  otherwise,  in  his  discretion.'' 
Among  the  definitions  by  Webster  of  the  verb  to  use,  is,  "to  put  to  a 
purpose."    The  President  cannot  put  the  money  to  a  purpose  without 
(1)  selecting  the  beneficiaries,  (2)  the  kind  of  aid  to  be  furnished,  and 
(3)  the  officer  or  agency  to  apply  it.    It  is  the  duty  of  the  President  to 
"take  care  that  tlie  laws  be  faithfully  executed."    (Const.,  Art.  2,  sec 
3.)    When  the  statute  prescribes  the  agency  to  execute  a  law,  it  most 
be  employed.    When  it  authorizes  the  President  to  execute  the  law,  he 
has,  upon  general  principles  of  official  agency,  incidental  authority  to 
select  the  necessary  agencies  for  the  purpose.     He  is  not  required  in 
person  to  execute  a  law  of  this  character.     (1  Op.  Att.  Gen.,  624.)    And 
a  power  to  use  money  for  a  specified  purpose  clearly  carries  with  it 
the  authority  to  select  the  agency  to  do  so.    Such  authority-  is  special, 
and  is  to  be  construed  in  this  case  by  the  special  words  given  it;  and 
these  are  not  controlled  by  general  laws  applicable  to  appropriations 
for  similar  purposes,  but  in  which  no  special  direction  is  given  as  to  the 
authority  to  use  them.    Besides  this,  the  clause  in  question  by  any  fair 
interpretation  expressly  gives  the  President  authority  to  exercise  his 
"discretion  "  in  selecting  the  agencies  to  be  eniployed.    The  words  '*in 
his  discretion  "  are  not  limited  to  a  selection  of  the  beneficiaries,  hut 
apply  to  the  whole  authority  to  use  the  money.     General  words  may 
gometimos  be  restrained  in  their  api)lication,  but  only  when  a  purpose 
is  api)arent  that  they  ishall  be  restricted.    No  such  purpose  is  apparent 
here.    The  fact  that  the  use  of  this  money  is  not  given  to  the  iilational 
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Board,  and  that  its  powers  aru  otherwise  restricted,  shows  that  Goiigreas 
did  not  intend  that  the  general  authority  of  the  Board  should  ext«ud  to 
it.  Congress  haa,  in  eftect,  said  to  the  President:  I  will  by  law — 
"Tbut  l^uii  wouldHt  use  l.lic  power 
Wliii'b  tliy  (linurctinri  kivph  tlico  to  ooiilrol 
And  niBDsj;e  all." 
Thns  tht<  Xationnl  Boani  lias  no  authority  to  aid  in  preventing  the 
introduction  of  disease,  except  where  there  are  "8tat«  and  muuicipal 
boartls"  (actofJunc'2,  1879),and  where  thereare"localboards  •  •  ■ 
and  •  •  •  local  qaaraiitine  stations"  (act  of  August  7,  1882), 
All  outside  of  this  is  by  the  last  named  acts  left  to  this  anthority  of  the 
Preeident.  The  act  of  August?,  1882,  authorizes  the  use  of  the  •100,000 
it  appropriates  "in  aid  of  State  and  local  boards  or  otherwise,  in  his 
^isoretion."  If  the  President  should  deem  it  expedient  to  use  this  fund 
"otherwise,"  where  there  are  no  State  or  local  boards,  clearly  the  Na- 
tional Board  has  not,  and  never  had,  authority  to  disburse  money  at 
any  snch  places.  At  such  places  the  President  could  under  the  act  of 
Jane  2,  1879,  and  withont  that  of  August  7,  1832,  expend  the  appropri- 
ation, but  the  latter  act  gives  still  more  comprehensive  and  independ- 
ent anthority.  As  the  Natiomil  Board  has  not  by  any  law  any  author- 
ity over  snch  exi)enditure8,  it  is  apparent  that  Congress  did  not  intend 
that  it  should  have  any  authority  over  this  uppropriation.  A  divided 
anthority  would  be  impracticable. 

2.  The  act  of  August  7,  1882,  provides  that  "  the  duties  •  •  •  of 
the  [National]  Board  of  Health  shall  t>e  confined  to  the  diseases  of  chol- 
era, smalt-pox  and  yellow  fever."  The  same  act  gives  the  appropriation 
to  be  used  by  the  President"  in  preveutiiig  and  suppressing  the  sjireail" 
of  any  "epidemic."  lie  is  not  limited  to  the  diseases  named.  If  he 
should  decide  to  use  it  for  other  diseases,  the  National  Board  has  no 
authority  by  statute  as  to  such  diseases. 

3.  It  is  not  doubted  but  the  President  has  power  in  person  to  employ 
physicians  and  nurses,  and  purchase  medicines  and  sanitary  stores,  and 
nse  in  this  mode  the  whole  fund.  If  so,  he  has  a  choice  of  means,  and 
may  execute  the  law  without  the  aid  of  the  National  Board.  If  so,  he 
may  select  auy  other  appropriate  agencies.  If  ofiicers  be  selected,  they 
become  special  agents  for  the  purposes  of  the  appropriation.  This  is 
rendereil  certain  by  other  considerations. 

The  act  of  June  2,  1879  (21  Stats.,  aecs.  3,  5),  only  gives  the  National 
Board  authority  to  "  aid  State  and  muuicipal  boards  of  health  •  •  • 
to  prevent  the  introduction  of  contagious  or  infectious  diseases."  There 
is  in  it  a  provision,  by  which  the  National  Board  may  report  to  the 
President  that  there  is  a  necessity  for  quarantine  regulations,  at  places 
where  none  exist  by  local  authority,  or  the  existing  regulations  are  not 
snfficient,  and  the  President  may  then  order  the  National  Board  "to 
make  such  tidditioual  rules  andregnlations;  •  •  •  but  if  the  State 
antfaorities  shall  fail  or  refuse  to  enforce  said  rules  and  regulations,  the 
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President  may  detail  an  officer  or  appoint  a  proper  person  for  that 
purpose." 

The  President  is  not  required  in  person  to  superintend  the  uae  of  the 
money  appropriated,  or  select  the  beneficiaries  to  be  aided,  but  may 
delegate  the  whole  authority  on  the  subject  to  the  head  of  a  departs 
ment,  or  other  officer  or  agent.  The  general  rule  is,  that  when  authority, 
and  especially  if  requiring  the  exercise  of  discretion,  is  given  to  private 
agents,  or  officers  who  are  public  agents,  they  cannot  delegate  it  to  others. 
(7  Op.  Att.  Gen.,  694.)  But  there  are  cases  in  which  the  power  to  do 
this  ''may  be  implied;  as  where  it  is  indispensable  by  the  laws  [or 
necessity  of  the  case]  in  order  to  accomplish  the  end;  or  it  is  the  ordi- 
nary custom  ♦  ♦  • ;  or  it  is  understood  by  the  parties  to  be  the  mode, 
in  which  the  particular  business  would  or  might  be  done.''  (Story, 
Agency,  §  14.)  All  these  reasons  or  circumstancesconcurin  supporting 
the  right  of  the  President  to  employ  the  agencies  stated.  The  many 
important  and  great  duties  of  the  President  are  such,  that  it  may  be 
utterly  impossible  for  him  personally  to  do  more  than  select  an  officer 
or  agent  and  direct  him  to  expend  the  money  in  his  discretion.  This 
has  always  been  the  usage  under  many  statutes  analogous  in  character 
to  the  appropriation  act  in  question.  Congress  enacted  the  law  in 
view  of  this  general  usage. 

These  views  are  well  supported  by  authority.    Thus  it  has  been  said: 

"By  the  Constitution  ♦  ♦  ♦j  the  President  is  invested  with  cer- 
tain important  political  powers,  in  the  exercise  of  which  he  is  to  use  his 
own  discretion  •••.*♦•  He  is  authorized  to  appoint 
certain  officers,  who  act  by  his  authority  •  ♦  •  .  ♦  •  ♦  Their 
acts  are  his  acts  •  •  ♦  ."  (Marbury  v.  Madison,  1  Cranch,  166; 
Wilcox  V,  Jackson,  13  Pet.,  513;  Seward's  Case,  2  Lawrence,  Gompt 
Dec.,  2d  ed.,57;  United  States  r.  Eliason,  16  Pet.,  302;  7  Op.  Att.  Gen., 
463.) 

If  it  be  said  this  principle  was  stated  in  a  case  where  the  statute  spe- 
cifically^ created  the  officer  who  acted  for  the  President,  it  inay  also  be 
said  it  is  equally  applicable  when  the  statute  authorizes  the  President 
to  employ  agents  in  his  discretion,  though  not  designated  in  number, 
by  name,  or  with  duties  specified  in  the  law.  And  the  authority  in  this 
case  to  select  agents  or  designate  officers  as  such  cannot  be  doubted. 
(Bveleth's  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  22.) 

The  President  has  full  authority'  to  select  such  officers  and  agents  and 
give  them  such  directions  to  carry  out  the  purposes  of  the  appropriation 
act  as  in  his  discretion  he  may  deem  proper. 

Treasury  Department, 

First  Comptroller's  Offlce,  August  18,  1882. 
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IN  THE  MAITEB  OF  THE  AUTRORITY  OF  AN  ADMINISTRATOH  APPOINTED 
IN  THE  DISTRICT  OE  COLUMBIA  ON  THE  ESTATE  OF  A  DECEASED  CITI- 
ZEN OF  A  STATI-:  TO  COLLECT  TRKASURY  DRAJTS.     IIALSTEAD'8  CA-SE, 


t.  Wbeti»Tcpa8iiry  ilmrihita  Iweu  iastiHliu  thenmniMif  ailpcerueilcliLiiiiniit,  psfinent 
thereof  to  Lis  proper  legal  tepreaentative  estops  nil  persoDn  from  ilnnying  Its 
Tiilidilj. 

tf.  At  coniuion  Ihw  hd  ailmiiiiatrator  ftppointuil  iu  a  forHigri  country,  or  in  a  State  or 
Territory  nf  the  United  Stati'B,  cannot,  by  virtue  of  xncli  appointment,  maintain 
•a  action  in  the  courts  of  the  District  of  Colambla  against  a  private  oiliseii  and 
debtor  domiciled  therein.  The  onlj  remedy  by  HiiJt  in  «iiuli  case  m  liy  the  grant 
of  nncilUry  letters  uf  ulmiuistratlon  in  the  District.  The  act  of  Juno  24,  1813, 
Hf.  II  (3  Stiitii.,  7^),  which  cbiingcd  the  eommon-law  rnle  in  siicb  ciiw,  ia  Dot 
now  iu  farce. 

3.  This  mlc  of  the  cnnunon  law  in  not  npplicshle  'a  the  Ooveronient  of  the  United 
8latP8  NH  K  debtor  to  its  own  oitizena.  Hence  an  executor  or  administrator  dnly 
appointed  In  a  State  or  Terrilorv,  ou  the  estate  of  a  deceased  oitieen  thereof, 
is,  by  long-cat  a  blisLed  practicu  in  the  Treasury  De[>iirtmont,  reoogniKed  aa  the 
only  perwin  anthorizcd  to  collect  money  duo  such  estate  from  the  United  Statea. 
In  sncb  caae  an  ailuiiuiatratur  nppoiuted  in  the  District  of  Columbia  has  no 
anthoTity  to  collect  8iicli  money. 

4-  When  money  is  reqaired  to  be  paid  to  h  party  narnml  In  a  warrant  direoted  to  the 
Treasurer  of  the  United  States,  and  a  draft  has  been  issued  Ihemon  to  make  tlie 
reqaired  payment,  the  loaa  or  destruction  of  the  draft,  or  ita  puaseaaion  by  a 
person  beyond  the  reocb  of  jndiciul  procoaa,  ilocs  not  deprive  the  party  unmed 
u  payee  in  the  warrant,  or  bin  proper  legal  representative,  of  the  right  to  pay- 
ment of  the  umonut  for  which  the  ilrafl  was  ismicd, 

June  14,  1882,  a  Treasury  War  warrant,  No.  2565,  was  granted  by 
the  Secretary  of  tlie  Treasury,  directing  tiie  Treaaiirer  of  tlio  United 
States  to  pay  John  J.  Fnlliatn  $1,223,  on  wiiicli  the  Treasarer  issned  a 
draft  HS  follows : 

Draft  No.  F.  ISflLTi,  suriLS  of  1874.    On  War  warrant  No.  2566. 

Theasuey  of  TttK  United  States, 

Washuiffton,  J).  C,  June  17,  1SH2. 
Pay  to  the  order  of  John  J.  I'nlliiun  one  thousand  two  hundred  and 
twentj-three  dollars. 

Registered  June  17,  1S82. 

VV.  i'.  TITCOMB. 
Ansistant  Reijiiler  oftlte  United  Slatet. 
To  Tkeasikkh  U.  S,,  Wifhingtun,  I).  C. 

A.  U.  WYMAN, 
Assistant  Treasurer  of  the  United  mates. 
♦  1,223. 

There  is  another  Treasury  draft.  No.  F.  19926,  fur  $.J4.'i.  on  similar 
wmrant,  in  favor  of  the  same  jtayee. 

Prior  to  the  year  1882,  said  John  J.  I'ulliani  execnted  a  jKiwer  of  at- 
torney, mtb  power  of  substitution,  to  Gilbert  Moyers,  of  the  nistrict  of 
Columbia,  authoriziu^  him  to  prosecute,  in  the  Treasury  Department, 
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the  claims  ou  which  thene  drafts  were  issaed,  and  to  receive  the  drafts 
to  be  issued  iu  payment  thereof.  Thereafter  Moyers  authorized  Eminel 
P.  Halstead  to  receive  said  drafts,  and  they  were,  pursuant  to  the  dele- 
gated power,  delivered  by  the  Treasurer  of  the  United  States  to  sud 
Halstead. 

April  10,  1882,  John  J.  Pulliam  died  intestate,  in  the  State  of  Ten- 
nessee }  and,  August  2, 1882,  '^  administration  of  all  the  goods,  chattels, 
and  credits  of  [said]  John  J.  Pulliam,  late  of  Fayette  County,  Tennes- 
see, deceased,  was,  by  the  Supreme  Court  of  the  District  of  Colambia 
[holding  a  special  term  for  orphans'  court  business],  granted  to  Eminel 
P.  Halstead,  of  the  District  of  Columbia,"  who  gave  bond  and  was  duly 
qualified. 

Gilbert  Moyers  claims  to  be  a  creditor  of  the  estate,  and  that,  as  such 
creditor,  he  is  entitled  to  one-third  of  the  amount  of  the  drafts  for 
services  rendered  by  him  as  attorney  in  prosecuting  the  claims  for  the 
payment  of  which  they  were  issued. 

It  appears  that  the  drafts  received  by  said  Halstead,  as  snbstitated 
attorney  for  Moyers,  are  the  only  credits  or  assets  of  the  estate  in  the 
District  of  Columbia. 

August  2,  1882,  administration  of  the  estate  of  John  N.  Pulliam  wa« 
granted  by  the  same  court  to  said  Halstead.  The  appointment  recites 
that  said  ^^  John  N.  Pulliam  has  died  intestate."  Halstead's  appoint- 
ment is  as  administrator  simply — not  as  administrator  de  bonis  nan.  It 
appears  that  the  only  credits  or  assets  in  the  Distiict  of  Columbia  of  the 
estate  of  said  John  N.  Pulliam  is  a  similar  Treasury  draft,  No.  19924,  for 
$3,020,  which,  when  issued,  was  made  payable  to  the  order  of  John  J. 
Pulliam,  executor  of  John  N.  Pulliam.  Said  Halstead  has  possession 
of  this  draft  also,  under  a  power  of  attorney  similar  to  that  under  which 
he  received  the  other  drafts. 

Gilbert  Moyers  also  claims  to  be  a  creditor  of  tbeestate  of  John  N.  Pull- 
iam for  services  rendered  by  him  as  attorney  in  prosecuting  the  claims  for 
the  payment  of  which  said  draft  No.  19924  was  issued.  John  J.  Pull- 
iam and  John  N.  Pulliam  were,  up  to  the  time  of  their  decease,  resident 
citizens  of  the  State  of  Tennessee.  H.  P.  Hobson  has  been  appointed 
Tennessee  administrator  with  the  will  annexed  of  J.  N.  Pulliam, 
deceased,  and  no  letters  testamentary  or  of  administration  have  been 
granted  in  thatwState  on  the  estate  of  J.  J.  Pulliam,  deceased.  Eminel 
P.  Halstead,  as  administrator  as  aforesaid,  now  presents  all  the  drafts 
referred  to,  and  asks  for  their  payment  on  his  indorsement  as  such  ad- 
ministrator. The  question  of  his  right  to  payment  is  submitted  by  the 
Treasurer  to  the  First  Comptroller  for  his  opinion  and  advice  in  the 
matter. 

A.  L.  Merrinian,  counsel  for  Halstead,  administrator,  makes  the  fol- 
lowing points: 

I.  The  question  of  jurisdiction  in  granting  letters  of  administration 
cannot  be  attac^ked  collaterally  except  (1)  when  the  alleged  deceased 
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IB  living,  01'  (2)  wbeii  »diuiiii»ti'Htioii  Idih  been  prerioiisly  grautecl  in 
the  same. jurisdiction.  (Audersrino.  Duke,  2Rob.,  102;  Hobsonp.  Ewau, 
62  Ills.,  iifi;  ]>avi9  r.  Sweaiiugen,  5«  Ala.,  31 ;  Ii*vpin  r.  Scriber,  18 
0»1.,  499:  Quidort  r.  Pergtinunx,  15  N.  .1.,  473;  Faitty  r.  Mc;  Conn  ell, 
52  N.  Y.,  fiSO;  Kane  r.  Paiil,  14  Pet..  33.)  [See Christy  r.  Vest,  36 lowft, 
2S6;  Cnisby  r.  T-eavitt,  4  Allen,  410;  Rorer,  Intei--Stat«  Law,  249.] 

II.  E.t(H:ntive  offitiers  cannot  question  the  validity  of  an  order  of 
court  binding  under  Judicial  rulings.  The  Constitution  gives  the  oon- 
dact  of  government  to  diatinct  branches — legislativf,  exeeative,  and 
judicial. 

III.  The  court  committed  no  eiTor  iu  granting  administration,  It 
was  autliorized  by  the  Maryland  Mtatnto  in  force  in  the  District  as 
upon  "ptTsiHial  estatw"  which  "lies,  urissuppoat^d  tnlie"  in  the  county. 
(ThonipBon's  Digest,  seca,  30,  .^7.)  The  statute  recognizes  the  prin- 
ciple of  l«x  lori  rti  »itfE.  The  dnifts  are  properly  within  the  jurisdic- 
tion of  the  court,  and  are  payable  at  the  Treasury  in  Washington,  and 
80  have  a  silus  here,  both  as  to  the  property'  and  as  to  the  debtor.  It 
is  snggeuted  that  ina«miieh  as  the  government  has  no  particular  State 
or  Territorial  locality,  therefore  the  drafls,  althongh  in  a  particular  juris- 
diction, have,  as  personal  propeity,  no  situs. 

IV.  Were  this  simply  a  claim  or  demand  against  the  government,  the 
suggestion  would  have  force,  for  thuu  it  would  t>e  a  chose  in  action,  and 
Babject  to  the  rule  that  the  situs  of  a  chose  in  actiou  or  a  demand  is 
the  place  of  the  debtor.  The  same  court  which  granted  this  order  has 
repeatedly  held  this  view  incase  of  applications  for  administrations  npon 
estates  of  non-residents  \^iose  estate  consisted  wholly  in  a  claim  against 
the  government,  and  <lenie<!  sueh  applications  for  want  of  jurisdiction; 
bat,  on  the  other  iiand,  where  the  property  is  tangible,  as  iu  this  case,  in 
the  form  of  a  draft  of  the  Treasurer,  it  entertains  jurisdiction,  and  th« 
distinction  is  obvious.  While  both  are  equally  personal  property,  and 
properly  subject  to  be  taken  into  possession  and  converted  into  assets 
l^  the  administrator,  the  one  is  a  chose  in  action,  simply,  against  a 
debtor  having  no  legal  locality,  and  the  other  is  a  commercial  check, 
valid,  when  properly  indorsed,  iu  whosesoever  hands  it  may  be,  and, 
a»  snob,  proi)erly,  wherever  it  may  be.  A  draft  or  check,  when  issued, 
is  in  settlement  and  payment  of  a  demand  against  the  government,  and 
the  claim  or  demand  for  which  it  issuo<l  no  longer  exists.  This  draft  is 
transferable  by  the  indorsement  of  the  payee  or  his  legal  representa- 
tive, and  when  so  indorsed  becomes  the  prnpert^-  of  the  holder,  repre- 
MDting,  and,  in  fact,  equivalent  to  money  in  all  commercial  transactions. 
Ko  claim  against  the  government  can  be  based  upon  the  dntft,  for  the 
reason  that  when  presented  at  the  Treasury,  properly  indorsed,  the 
holder  receives  the  amount  of  money  from  the  Treasury  covered  by  the 
check. 

V.  There  is  no  authority  to  pay  the  amount  of  the  draft  without  the 
prodnction  of  the  same,  and  oidy  iu  the  fuse  of  its  loss  or  destruction  is 
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there  any  provision  for  a  duplicate.  (Rev.  8tat8.,  3646,  3647;  Di  Ges* 
nola's  case,  2  Lawrence,  Compt.  Dec,  142.)  The  drafts  are  beyond  the 
power  or  control  of  the  courts  of  a  State,  nor  can  any  administratiOr  ap- 
pointed or  qualified  in  a  State  invoke  the  courts  of  the  District  of  Co- 
lumbia for  redress  in  the  recovery  of  such  property,  or  as  against  the 
holder  thereof.  The  act  of  1812  (2  Stats.,  758)  authorizing  foreign  ad- 
ministrators to  prosecute  actions  in  the  District  of  Columbia  having 
been  repealed,  it  follows  that,  in  all  proceedings  involving  the  rigbtw 
possession  of  property  in  the  District  of  Columbia  belonging  to  the 
estate  of  a  deceased  non-resident,  iulininistration  under  letters  issued  in 
said  District  is  necessary. 


Opinion  bv  William  Lawrence,  Firnt  Comptroller: 

As  the  drafts  in  question  were  issued  in  the  name  of  John  J.  Pnlliam 
after  his  decease,  they  might,  on  general  principles,  be  deemed  void. 
But  the  practice  has  prevailed  of  paying  drafts  so  issued  when  indorsed 
by  the  proper  legal  representative,  and  such  payment  estops  all  persons 
from  denying  it«  validity.  (See  Claims  Assignment  Case,  ante,  28,  Baird 
V.  United  States,  96  I  J.  S.,  431.) 

The  authority  of  the  supreme  court  of  the  District  of  Columbia  to 
issue  letters  of  admhiistration  is  not  called  in  question.  It  would,  if 
necessary,  be  presumed,  in  favor  of  the  validity  of  its  grant  of  adminie- 
tration,  that  there  was  .tangible  chattel  property  in  the  District  to  be 
administered  for  the  benefit  of  creditors  of  the  intestate,  or  that  the 
grant  was  ancillary  to  the  letters  of  the  propei*  administrator  in  Tennes- 
see. The  question  is  not  one  aftecting  the  jurisdiction  of  the  court,  but 
simply  as  to  whether  ])ayment  should  be  made  to  an  iulministrator  ap- 
point<^d  in  the  county  of  the  domicile  of  the  deceased  in  the  State  of  Ten- 
nessee, or  to  the  administrator  appointed  in  the  District  of  Columbia.  If 
the  question  between  these  rival  administrators  arose  upon  a  draft  made 
by  a  private  citizen  on,  and  payable  by,  a  private  citizen  of  the  District, 
or  upon  a  i)romissory  note,  or  other  chose  in  action,  payable  by  saeh 
citizen,  the  law  would  be  plain.  In  such  case,  at  common  law,  no  suit 
could  be  maintained  by  the  Tennessee  administrator  in  a  court  of  the 
District  under  letters  of  administration  granted  in  that  State.  The 
reasons  and  the  purpose  of  this  are  well  understood.  The  Teunesaee 
law  giving  authority'  to  appoint  an  administrator  in  that  State  oan 
have  no  extra-territorial  o[)eration,  and  hence,  as  to  property  under  a 
jurisdiction  elsewhere,  it  can  give  no  authority  which  can  be  recognised 
by  courts  of  other  States.  Each  State  of  the  Union  maintains  a  right 
to  control  the  property  within  its  jurisdiction  as  fully  as  if  it  was  a  for- 
eign nation.  (Korer,  Inter-State  Law,  10,  167;  Pennoyer  v.  Neff,  95  U. 
8.,  723;  Cleveland,  l\  &  A.  R.  R.  Co.  v.  Pennsylvania,  15  Wall.,  300; 
Wharton,  Confl.  Laws,  §§  278,  004;  Broom,  Legal  Maxims,  100.)  Iti8 
a  part  of  the  same  principle  of  sovereignty  that  an  assignment  by 
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operation  of  hvw  lias  uo  legal  operatiou  out  of  tlie  territory  of  the  luw        ^H 
|| aaker,  although  Jt  is  othernitte  as  to  voluutar;  euuveyaiices.     (Frazier        ^H 
[«.  Fredericks,  4  Zabr.,  lt»(3;  Booth  e.  Clark,  17  How.,  322;   Owen  v. 
,'Miller,  lU  Ohio  St.,  142.)    Tlie  title  of  an  admiiiiHtrator  is  created  \>y 
lioperatiou  of  law.    Tlie  purpose  of  this  assertion  by  each  State  of  the 
i;rigtit  tu  administer  od  property  within  i\a  juristlictioii  is  to  secure  pay-  ^h 

'■nent  to  creditors  therein ;  hence,  when  there  is  any  propei'ty  to  be  ^H 
ftdmiuistered  in  such  State,  and  aduiiiiisti'ation  bas  been  granted  in  ^H 
janother  8tat<?,  auuillary  letters  itre  gcneraUy  required.     (Horer,  Inter-  ^ 

■State  Law,  250;  Whartou,Coufl.  Liiws,  §  619;  Wilkinsc.  Bllett,9  Wall., 
740.)  With  these  principles  and  tliis  purpose  in  view,  the  iuqutry  is 
presented,  what  property  is  within  the  control  and  jnrisdictioii  of  the 
States  respectively  1 

The  general  rale  for  many  purposes  is  that  "the  legal  s\tu»,  or  local- 
lity,  of  bonds,  mortgages,  and  debts  generally,  and  all  obligations  aud 
iDiidertakings  for  payment  of  money,  and  all  cboses  in  action,  follows 
^the  personal  domicile  of  the  owner  thereof."  (Uorer,  Inter-State  Law, 
iSOri.)  Thus,  the  domicile  of  the  owner,  and  not  that  of  the  debtor,  is 
-the  plaue  whexe  intangibilities  are  taxable.  (Olevelaud,  P.  &  A.  B.  H. 
Co.  V.  Pennsylvania,  15  Wall.,  300;  Murray  u.  Charleston,  96  U.  S.,  432j 
I'Worthiugton  r.  Sebastian,  Treasurer,  25  Uhio  St.,  1.)  But  this  prin- 
ciple would,  if  applied  to  ca.sea  of  administration,  give  an  adminstrator 
appointed  in  one  St^ite  authority  to  sue  a  debtor  residing  in  another 
<  State,  and  defeat  a  preference  of  creditors  iu  the  latter  State.  Accord- 
ingly it  has  been  held  that, "  to  prevent  conflicting  jurisdictions  between 
different  ordinaries  with  respect  to  clioses  in  action  and  titles  to  property, 
it  was  establisbed  as  law,  that  Judgment  debts  were  assets,  for  the 
parpose  of  jurisdiction,  where  the  jndgnient  is  recorded;  leases,  where 
>tbelaud  lies;  specialty  debts,  where  the  instrument  hui>iKn8tobe;  and 
I'.bimple  contract  debts,  wA«re  the  debtor  resiiies  at  the  time  of  (he  tentator't 
i  death :  and  It  was  also  decided,  that  as  bills  of  exchange  and  promissory 
notes  do  not  alter  the  nature  of  the  simple  contract  debts,  but  are  merely 
itrideHcea  of  title,  the  debts  due  on  these  instruments  were  assets  wbere 
Itbo  debtor  lived,  and  not  where  the  instrument  was  found."  (Att.  Qen, 
i».  Bonwens,  4  Mees.  &  W.  Exch.,  171-191;  Owen  v.  Miller,  10  Ohio  St., 
'144.  The  same  principles  arc  stated  in  a  learned  aud  able  opinion  by 
^Folger.  J.,  in  Beers  v.  Shannon,  73  N.  Y.,  299,  citing  Kohler  v,  Knapp,  1 
(Bradf.,341;  Byron  ».  Byron.  Cro.  Eliz.,  472;  awinburne  on  Wills,  439j 
(Gold  r.  Strode,  Carthew,  148;  Teomans  t.  Bradshaw,  W.,  373.  See 
fMiller  r.  OuitettStat«s,ll  Wall.,  268;  Tylar  p.  Defrees,  Zrf.,  331 ;  Alex- 
)»ndria  v.  Fairfax,  95  U.  S.,  778.) 

It  may  he  cou'jeded  that  each  of  the  American  States  can  prescribe  and 
eoutrol  the  remedies  for  the  collection  of  debts  owing  by  citizens  there- 
'  in  to  the  estates  of  deceasetl  citizens  of  other  States,  not  because  debta 
are  property  therein,  but  because  each  State  regulates,  by  statute  or 
eonimon  law,  its  own  system  of  remedial  Jm^tice,  aud  can,  therefore, 
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deny  a  remedy  to  an  administrator  elsewhere  appointed,  and  enfbioe 
payment  to  administrators  appointed  within  its  own  jurisdiction.  The 
whole  qnestion  turns  on  (1)  the  policy  of  favoring  resident  creditors, 
and  (2)  the  power  to  enforce  that  policy.  (Wilkins  v.  Ellett,  9  Wall, 
740;  Miller  v.  United  States,  11  Wall,  268;  Tylor  v.  Defrees,  Id.,  331; 
Alexandria  v.  Fairfax,  95  U.  S.,  778).  The  District  of  Columbia  may, 
so  far  as  the  qnestion  under  consideration  is  concerned,  be  regarded  as 
a  State,  and  as  having,  by  its  common  law  and  judicial  system,  the  power 
to  enforce  its  own  i>olicy,  as  between  private  persons.  (Fenwickf. 
Sears's  admrs.,  1  Cranch,  259 ;  Mackey  v.  Coxe,  18  How.,  100;  Vaugh- 
an  V.  Northup,  15  Pet.,  1.)  It  was  held  by  the  Supreme  Court,  in  1806, 
•under  the  common-law  rule,  that  an  executor  could  not  maintain  a  suit 
in  the  District  of  Columbia  upon  letters  testamentary  granted  in  a  for 
eign  country;  that  the  rights  to  a  testator's  personal  property  are  to  be 
regulated  by  the  laws  of  the  country  where  he  lives;-  although  suits  for 
those  rights  must  be  governed  by  the  laws  of  that  country  in  which  the 
tribunal  is  placed  (Dixon's  extrs.,  v.  Bamsay's  extrs.,  3  Cranch,  319): 
hence  the  act  of  Congress  of  June  24, 1812,  sec.  11  (2  Stats.,  758),  was 
passed  for  the  pnrpose  of  giving  authority  to  "anyi)erson  orpersoiu 
to  whom  letters  testamentary  or  of  administration  hath  been  or  may 
hereafter  be  granted  by  the  proper  authority  in  any  of  the  United  States 
or  the  Territories  thereof,  to  maintain  any  suit  or  action  and  to  prose- 
cute and  recover  any  claim  in  the  district  of  Columbia,  in  the  same 
manner  as  if  the  letters  testamentary  or  of  administration  had  been 
granted  to  such  person  or  persons  by  the  proper  authority  in  the  said 
district;  •  •  •'^  This  statute  changed  the  common-law  rule  to  the 
extent  therein  provided  for.  It  continued  in  force  until  December  1 ,  1873, 
when  it  was  omitted,  by  oversight,  from  the  Kevised  Statutes.  But 
whether  the  statutory  or  the  common-law  rule  applies  in  the  District, 
as  between  private  citizens,  neither  has  application  t«  the  Government 
of  the  United  States,  or  to  the  debts  which  it  owes,  or  to  its  promises  to 
pay,  or  to  the  paper  evidences  it  has  given  of  a  right  to  receive  money 
from  its  Treasury,  so  far  as  the  rights  of  American  citizens  are  concerned. 
A  State  may  by  virtue  of  its  general  authority  "act  upon  the  contracts 
made  between  its  own  citizens  iu  every  country"  (Reimsdyk  v.  Kane 
et  al.j  1  Gall.,  377).  Much  more,  therefore,  may  it  prescribe  the  remedy 
where  it  is  itself  a  party.  If  the  principles  of  administration  stated,  and 
the  puq)oses  for  which  they  were  established,  do  not  apply  in  the  case 
now  under  consideration,  the  rules  of  law  based  on  them  can  have  no 
force  or  application.  The  reason  of  the  law  is  the  life  of  the  law.  Ratio 
legis  est  anima  legis.     Mutata  legis  ratione  mutatur  et  lex. 

1.  The  local  policy  which  secures  a  preference  to  i*esident  creditors  is 
one  with  which,  as  between  its  own  citizens,  the  United  States  is  cer- 
tainly not  concerned.  The  government  has  no  such  policy  to  enforce 
as  between  its  own  citizens  wherever  they  may  be.  It  doe«  not  prefer 
the  interests  of  citizens  of  New  York  to  those  of  citizens  of  Ohio;  it 
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regards  with  equal  favor  the  tDteiests  of  the  citizens  in  Oalifomia  and 
Uie  citizens  in  the  Diittrict  of  Columbia.  They  are  all  citiKtins  of  oae 
entire  Nation,  whicb  is  pledged  in  priuciple  to  secmre  to  all  "the  equal 
protBctiou  [benoflt]  of  the  laws."  Whetlii-r,  as  between  citizens  of  the 
United  States  and  of  fureig:u  nations,  a  policy  may  exist  of  giving  pref- 
erence, in  cases  of  administration,  to  local  administrators,  is  not  now  a 
question.* 

2.  For  tlic  ])nriK>se  of  paying  its  debts,  the  United  States  is  not  af- 
fected by  any  question  in  respect  of  Ihe  extra-territorial  ojteratiou  of 
laws.  The  government  pays  its  debts  in  pursuance  of  its  own  laws, 
which  oi>erate  over  all  the  States  and  Territories  and  the  District  of 
Columbia.  It  recognizes,  not  only  ^'ational,  but  also  State  citizeuehip,, 
Aad  when  a  citizen  of  a  State  has  a  claim  against  the  United  States  for 
the  payment  of  money,  his  rights  thereiu,  and  the  succession  thereto, 
as  established  by  the  State  in  which  he  is  domiciled,  are  recognized,  so 
t»r  ae  they  do  not  conflict  with  the  lawsaudpolieyof  the  United  States. 
In  sacb  matters  the  government  is  not  contndled  by  local  laws  in  other 
States-  No  reason  can  be  assigned  for  denying  the  authority  of  an  ad- 
ministrator apiHtinted  at  the  domicile  of  the  deceased,  or  for  preferring 
the  authority  of  one  appointed  eldewhere.  Some  one  must  be  recog- 
nised, or  there  will  be  a  denial  of  justice  in  a  case  iu  which  (here  is  a 
remedy,  and  this  is  nut  to  be  tolerated.  The  doctrine  may  be  admitted, 
M  a  general  rale,  that  an  assignment  by  operation  of  law,  as,  for  exam- 


•1.  TbiB  (iiit'Htion  ma.v  nriw  iipou  awards  Tiy  mixed  comuiiMiona,  as,  forpianiple, 
IhoBc  of  the  Cuiirt  of  CummiMJoueni  of  Alabnma  CtainB,  uailer  the  treaty  with  Oreftt 
Brllain  of  Ma^  8,  1671  (17  Stnts.,  3153),  nud  the  act  of  Jnne  i>3,  1874  (IC  Stats.,  245), 
«t  thoae  under  the  treaty  with  France  of  Janunrf  15,  1800  (,^1  State.,  67S),  or  those 
«f  th«  Joiat  ComniiBaioD  under  the  act  of  Judo  I<!,  ISdO  (31  Stats.,  ^06).  Claims  maj 
«xiat  tn  favor  (1)  of  alieua  dotoiciltd  hare,  and  (2)  of  eitlmns  domiciled  abroad.  The 
C«nrt  of  ConiTuissiouers  of  Alabama  Claimis  has  hi^ld  that  letters  of  admluUtration,  or 
lettMti  t«staineDtar,v,  granted  in  any  State  of  the  United  States,  wonld  give  authority 
to  roe  in  that  coart.  Whereaii,  In  the  case  of  William  O.  Smith  and  otheri,  the  cotirt 
dsaivd  the  right  of  a  foreixu  administrator  to  bring  suit.  (Senate  Ex.  Doc,  No.  21, 
U  MM.  44lli  Cungiess,  14 ;  Report  of  John  Davis,  clerk;  see,  also,  8  Op.  Atty.  Gen.,  US ; 
9li.,'MB;  8rory,Cunfl.Law8,LthGd.,  512;  Wilkmsr,  Ellett,  9  Wall.,740;  Parsonan. 
Ljm»i,20.  N.  Y.,  103;  Pi'terseor.  Chemical  Bauk.  32N.Y.,  21;  Pond,  admr.,  >-.  Make- 
poaee,  2 Mete.,  114;  Stevenii,  ailnir.,1'.  Oaylor,  11  Mats.,  20-1;  Abbott,  odmr.,  r.  Cobum, 
HTfffmont,  66:1).  Some  casrs  hold  that  volnalary  payments  are  only  valid  when  there 
ia no  ADoillary  ndminintraliou.  (Stone  v.  Scripturp,  4  Lansing,  H.  Y.,  Iis6;  Vroom  v. 
Vku  Home,  lu  Paige,  Ch.,  54Q;  Despard  v.  Chnrchill,  53  Nen  York,  1^2.)  But  tho 
Supreme  Coart  of  the  United  Statex  has  determined  that  a  voluntary  payment  of  a  debt 
tOk  foreJKU  administrator  is  valid,  even  as  against  an  ancillary  administrator  at  the 
donicile  of  tbc  debtor,  especially  if  there  bo  no  crcditois  or  persona  entitled  to  dis- 
tribution at  such  domicile  (WUkius  v.  Ellott,  U  Wall.,  740;  Ma^keyc.  Coie,  ISIIoir., 
104,  ae«  Altoriiuy-Genoral  p.  Diuiund,  1  Cnimpt.  &.  J.  Eicb.,  3.^U),  and  thai  the  legal 
Rpreacntative  of  a  creditor  of  the  government  appointed  In  thu  State  where  the  de- 
ecased  was  dutniciled  has  authority  to  receive  payment,  (Vaugtiiin  r.  Norlhnp,  16 
P«.,  1.) 

S.  Qneolionx  may  arise  in  tbosa  two  classes  of  cases  as  to  claims  allovrud  by  exeen- 
thre  Aflleers.  Claims  ogaiost  the  United  States  pass  by  asaigument  in  bankruptcji. 
(Phelpar.  McDonald,  a  MacArthnr,  375;  8- C,  99  IT.  8.,  298.) 
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pie,  by  administration,  has  no  legal  operation  out  of  the  territory  of  tte 
law-maker.  The  United  States  could  authorize  administration  fhrthe 
purpose  of  paying  its  own  debts,  and  direct  the  mode  of  distribatiiig 
the  proceeds.  (2  Op.  Att.  Gen.,  209;  16  Jd.,  494;  CTnited  States  v. HaD, 
98  U.  S.,  357 ;  Walton  v.  Cotton,  19  How.,  358;  see  7  Op.  Att.  Gen.,  2«8.) 
It  does  not  choose  to  do  so.  As  a  matter  of  convenience,  it  adopts  tbe 
administration  and  distribution  provided  for  in  the  State  of  thedeceasei 
In  the  present  case,  ft  may  be  said  that  the  United  States  owes  a  debt 
in  the  State  of  Tennessee.  Hence,  in  the  absence  of  any  National  law 
on  the  subject  of  payment  to  representatives  of  deceased  creditoFBof 
the  government,  the  executive  officers  may,  and  are  in  daty  bound  to, 
take  notice  of  the  law  of  Tennessee.  (Edwards  r.  Kearzey,  96  IT.  S., 
595;  Dixon's  extrs.  v.  Ramsay's  extrs.,  3  Oranch,  319;  7  Op.  Att.G6iL, 
272.) 

3.  Neither  any  State,  nor  the  District  of  Columbia,  has  any  power  to 
enforce  against  the  United  States  as  a  debtor  the  local  policy  or  prefer 
ence  to  which  reference  has  been  made.  If  there  is  no  power  to  enfinm 
a  policy,  the  policy  does  not  exist.  Where  there  is  a  right  there  is  a 
reme<ly.  Ubi  jua  ibi  remedium.  Whore  there  is  no  remedy  there  can 
be  no  re(5ognized  legal  right.  But  Congress — the  branch  of  the  fOf- 
ernment  having  sole  control  of  the  remedy — has  not  made  it  the  do^ 
of  executive  officers  to  prefer  an  ancillary  administrator.  It  has  nei- 
ther adopted  such  policy,  nor  sanctioned  the  common-law  role,  so  fiir 
as  the  government  is  concerne<l.  Neither  statutes  nor  rules  of  the  com- 
mon law,  local  in  policy  or  general  in  purpose,  apply  to  or  control  the 
Government  of  the  United  States  in  its  duties,  unless  by  express  and 
imperative  statutory  provision,  or  by  usage  well  established.  (Sedg- 
wick, Construction  of  Stat,  and  Const.  L.,  2  ed.,  28, 337 ;  1  Blackst.  Oom., 
261 ;  1  Kent's  Com.,  460;  Jones  v.  Tatham,20  Pa.  St.,  398.) 

4.  The  District  of  Columbia  is  not,  in  its  political  relations  to  the 
United  St4ites,  a  State,  nor  is  it  in  the  matter  of  suits  recognized  86 
such  in  the  courts  of  the  Unit<}d  States.  (Hepburn  v.  Ellzey,  2  Oranch, 
445;  6  Op.  Att.  Gen.,  559.)  The  District  of  Colnmbia  owes  its  existence 
to  a  8i)ecial  power  delegated  by  the  States  to  Congress,  and  all  the  laws 
in  force  therein  are  subject  to  the  authority  of  Congress. 

5.  The  drafts  in  question  are  not  property  in  the  District  of  Columbia, 
nor  are  they  in  fa(jt  i)roperty  at  all.  (Murray  t?.  Charleston,  96  U.  8., 
433;  Draft  Case,  1  Lawrence,  Compt.  Dec,  11 ;  Buchanan  r.  Alexander^ 
4  How.,  20.)  A  draft  is  not  money;  it  is  merely  the  evidence  of  a  right 
to  demand  or  receive  money.  The  drafts — the  paper  evidences  in  thi« 
case — are  at  present  in  the  District  of  Columbia,  but  the  right  to  the 
money  they  represent  exists  in  Tennessee,  under  an  assignment  bj 
operation  of  the  law  of  the  State:  and  such  assignments  have  always 
been  recognized  in  this  Department.  The  money  which  is  to  be  paid 
on  them  is  not  necessarily  in  the  District.  The  debt  could  be  paid  as 
well  by  drafts  on  the  assistant  treasurer  at  New  York  or  San  Francisco, 
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and,  in  practice,  would  be  paid  there  if  presented  by  a  legal  bolder. 
Tbe  sub-treasury  and  olber  depositories  were  established  for  the  very 
purpose  of  receiving  and  paying  out  the  piiblio  moneys  at  points  oon- 
venieut  to  public  debtors  and  cre^liCors.  If  tbe  goveiumeut  has  now  ia 
tiie  Treasury  at  Wasldngton  an  aggregate  sum  of  mouey,  out  of  which 
the  drafts  may  bepaid,ithaa  not  been  selected  or  ideutifled,  so  that  any 
title  could  pass  to  any  9|>ecific  portion  of  it ;  and  even  though  it  bad  been 
•o  srlected,  it  would  still  be  under  executive  control  iu  Ibeperformauoeof 
ibe  executive  duty  of  pacing  it;  and  this  duty  is  not  snbjoct  to  the 
ttotitrol  of  auy  judicial  tiibunal. 

0.  The  debtor  in  this  case,  the  United  States,  is  not  domiciled  in  the 
Pistrict  of  Columbia.  (Vaughan  o.  Northup,  15  Pet,  1;  Murray  r. 
CbarlestoD,  96  U.  S.,  433;  G  Op.  Att  God.,  507.)  The  Cnited States, as 
p  political  corpoi-atiou,  exists  on  every  foot  of  territory  within  the  regioo 
eorered  by  its  geographical  name;  and  this,  too,  without  reference  to 
Btate  linett.  It  can  create  debts,  and  pay  them  at  any  point  within  or 
beyond  the  geographical  boundaries  of  the  United  States,  as  Congress 
may  authorize.  To  say  that  such  a  eorjtorate  entity,  or  organiavd  sov- 
ereign iwwer,  ia  "cabin'd,  cribb'd,  confln'd"  within  tbe  District  of  Co- 
lombia i.i  supremely  absurd.  No  pent-up  Utica  coutracts  ovr  powers. 
We  are  limited  only  by  cuDtiueutal  or  beinispberical  lines. 

7.  All  judicial  and  legal  authority  is  against  the  claim  now  made  by 
tiie  District  administrator.  In  Vaughan  r.  Northup  (Id  Peters,  1),  it 
I  held,  that  "the  administrator  of  a  cre<litor  of  the  government, 
dniy  appointed  in  the  State  where  be  was  domiciliated  at  bis  death,  has 
full  authority  to  receive  imyment,  and  give  a  full  discharge  of  the  dfebt 
due  to  bis  intestate,  in  any  place  where  the  government  may  choose  to 
pay  it."  In  debvering  the  opinion  the  court,  referring  to  the  act  of 
June  24,  1812,  said  that  "its  obvious  design  was,  •  •  •  to  enable 
foreign  execulors  and  administrators  to  maintain  suitu,  and  to  prosecute 
aD<I  recover  claims  in  the  District,  not  against  the  government  aloue, 
Imtagainstany  persons  whatever,  resident  within  the  District,  •  •  •" 
This  dictum  seems  to  overlook  the  well-known  rule  in  construing  statutes, 
that  tbe  latter  do  not  include  or  apply  to  theG-overument,  unless  tbe  in- 
tention to  make  them  ap])ly  thereto  be  expressed  or  clearly  implied. 
The  decision  seems  to  be  based,  however,  not  on  the  statute  aloue,  but, 
general  principles,  independent  of  it.  The  court,  before  making  any 
zeferenee  to  the  statute,  give^  the  ground  of  the  decision  by  saying: 

"  It  has  been  suggested  that  •  •  •  ibe  assets  •  •  •  were  received  as 
dfbt  due  from  the  government  at  tbe  treasury  department  at  Wash- 
ington, and  BO  ecnstitnted  local  assets  within  this  District.  We  cannot 
ftelil  our  assent  to  the  correctness  of  this  argument.  The  debts  due 
froin  the  government  of  the  United  States  have  no  locality  at  th(J  seat 
of  government.  The  United  Stiitfs,  in  their  sovereign  capacity,  have 
DO  particular  place  of  dotnicile,  Imt  pUKsess,  in  contemplation  of  law,  an 
ubiquity  thi'ougboot  the  Union;  and  the  debts  due  by  tbem  are  not  to 
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be  treated  like  the  debts  of  a  private  debtor,  which  constitute  local  as- 
sets in  his  own  doniicilc." 

On  June  17,  1854,  a  claim  was  made  that  a  certain  sum  of  money, ap- 
propriated by  act  of  May  31, 1854,  to  be  paid  by  the  United  States  to 
"the  legal  representatives  of  Robert  Greenhow,"  should  be  paid  under 
letters,  ad  eolUgendvm^  obtained  of  the  proi»er  court  in  the  District  of 
Columbia,  and  not  to  the  executor  appointed  in  California,  the  domicile 
of  the  testator.  The  Attorney  General  in  advising  that  *Hhe  execator 
•  •  •  is  the  only  person  entitled  to  be  considered  as  •  •  •  lawfol 
representative  of  Robert  Greenhow,"  referred  to  the  act  of  1812,  but 
based  his  opinion  also  on  princi|)les  independent  of  it,  and  said: 

''It  would,  indeed,  be  wholly  subversive  of  the  fundamental  theory 
of  the  government  to  assume  that  all  debts  due  from  the  United  States 
are  to  be  treated  as  local  assets,  so  as  to  draw  the  administration  and 
distribution  thereof  awav  from  the  State  in  which  the  <leceaised  is  domi- 
ciled,  and  subject  them  to  the  local  law  of  the  District  of  Columbia.'^ 
(6  Op.  Att.  Gen.,  5()0.) 

In  Mackey  v.  Coxe  (18  Howard,  l(K^),  no  i)rinciple  was  distinctly  settled 
affecting  this  question.  Payment  to  a  District  adnnnistrator  was  recog- 
nized as  valid;  but  this  was  because  he  combined  the  authority,  aho, 
of  an  administrator  at  the  domicile  of  the  deceased.  Another  xirinciple 
was  affirmed,  namely,  that,  "although  an  executor  or  administrator  can- 
not sue  in  a  foreign  court,  in  virtue  of  his  original  letters  of  administra- 
tion, yet  he  may  lawfully,  luider  that  administnition,  receive  a  debt 
voluntarily  paid  in  any  other  State.'- 

The  drafts  now  in  question  are  to  be  voluntarily  paid.  The  govern- 
ment pays  all  its  debts  voluntarily.  P^ven  judgments  in  the  Court  of 
Claims  require  voluntary  appropriations  by  Congress.  No  court  in  the 
District,  nor  in  any  State,  can  interfere  with  the  government,  or  its 
executive  officers,  in  paying  its  debts  in  the  mode  required  by  law,  or 
followed  in  long  established  practice. 

It  seems  to  be  supposed  that  the  possession  of  the  drafts  in  questioo 
gives  a  right  to  the  District  administrator  to  payment,  and  that  withoit 
such  possession  the  administrator  in  Tennessee  can  have  no  relief.  If 
it  were  material,  inquiry  might  be  made  as  to  whether  the  death  of 
Pulliam  did  not  revoke  the  powers  of  attorney  he  had  given,  and  under 
which  possession  of  the  drafts  was  obtained. 

But,  even  though  it  be  admitted  that  possession  had  been  lawfnlly 
obtained  by  Moyers  or  Ilalstead  during  the  lifetime  of  Pulliam,  this 
cannot  affect  the  right  to  payment  vested  in  the  Tennessee  administra- 
tor by  ojieration  of  the  law  of  his  State.  The  right  to  i)ayment  arises 
on  the  warrants  granted  by  the  Secretary  of  the  Treasury  and  counter- 
signed by  the  First  Comptroller,  directing  the  Treasurer  of  the  United 
States  to  pay  John  J.  FuUiam.  (Rev.  Stats.,  248,  269,  305.)  These 
warrants  might  have  been  paid  in  money,  or  upon  drafts  issued  for  con- 
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venieiice.  But  antil  paid,  the  drafts  are  not  payment.  The  riglit  to 
payiueot  is  not  lost  if  the  drafts  should  be  destroyed  or  lost,  or  even 
though  they  remain  in  the  hands  of  another  party,  who  originally 
received  them  under  a  lawful  and  sufficient  power.  A  refusal  to  sur- 
render a  draft  to  the  rightful  claimant  will  generally  authorize  cither 
the  issue  of  a  duplicate,  or  payment  in  money  without  a  draft.  (Di 
Ceanola's  Case,  li  Lawrence,  Compt.  Dec,  142.)  A  court  of  equity  can 
decree  the  surrender  of  a  draft  by  a  party  unlawfully  detaining  it. 

Whether  the  rightful  owner  of  the  drafts  now  in  question  could  main- 
tain an  action  against  the  TTnite'l  States  in  the  Court  of  (Jlaims,  in  case 
he  fails  to  obtain  possession  of  them,  may  not  he  clear.  But  whether 
he  could  or  not,  the  United  States  could,  if  it  were  deemed  necessary, 
file  a  hill  of  interpleader,  and  require  a  judicial  determination  of  the 
righta  of  the  rival  administrators  in  this  case ;  or,  it  might  withhold  pay- 
ment until  the  rival  administrators  had  secured  a  Judicial  determina- 
tion of  their  respective  rights.  But  parties  whose  rights  are,  as  in  this 
case,  clear,  should  not  be  subjected  to  the  ex])ense  and  the  attendant 
delay  of  such  proceedings.  The  proper  administrator  duly  appointed 
in  Tennessee  is  entitled  to  payment  of  the  drafts  issued  in  the  name 
of  John  J.  Pultiam.  The  draft  to  J.  J.  PulUani,  executor,  is  jmyable  to 
the  proper  administrator  de  bonin  non  with  the  will  annexed  of  John  N. 
I'nlliam.  If  the  present  holder  of  tkese  drafts  refuses  to  surrender 
them,  duplicates  may  be  issued  to  the  Tennessee  administrator,  on  filing 
the  necessary  indemnity  bonds  required  by  regulations,  aa  in  the  case 
of  lost  drafts. 
TsEAsuRY  Department, 

First  Comptroller's  Office,  Avgust  11,  1882. 
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-^~lw  SecTetRTfof  the  Treasnrj,  aa  iDcldent  to  the  author! tyjciveDbim  b;  law,  woald 
hkve,  OD  gei'Ornl  principlea,  poner  to  appoint  a  olerk  in  the  Trvastirj  Depart- 
III4III,  or  other  person,  aa  apecial  ageut,  to  ioveatigate  the  office  of  a  coUeutor  of 
_^  Internal  revenue. 

**    lltli  incidental  authority  cannot  arise,  if  (1)  apecific  provision  la  made  by  statute 
ample  and  plenary  fur  thia  service,  or  (_'i)  vhea  its  exercise  is  eipreaaly  prohib- 
ited. 
'■   Tbe  exercise  of  the  incidental  authority  montionod  ii  prubibitnd  by  aectton  315%  of 
the  Revised  Statutes,  aa  ntnendBd  by  the  seooud  section  of  the  act  of  March  1, 
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4.  The  prohibition  is  bo  broad  that  neither  the  Secretary  nor  the  Comniiwioner  ofb- 

temal  Revenue  can  appoint  any  person  to  make  such  investigation,  except  neb 
agents  as  are  authorized  by  section  3152  of  the  Revised  Statutes  as  ameodei 
or  those  authorized  under  section  3463  for  detecting  violations  of  the  intcnil- 
re venue  laws. 

5.  A  clerk  in  the  Treasury  Department  cannot,  as  a  general  rule,  be  detailed  for  dit} 

away  from  Washington  by  any  authority  but  that  of  the  Secretary  of  the  Tim*- 
ury. 

There  are  separate  classes  of  statutes  involved  in  the  qnestions  am- 
ing  apon  the  facts  hereafter  stAted. 

I.  One  class  contains  these  provisions: 

^^  The  head  of  each  department  is  anthorized  to  prescribe  regulatioM, 
not  inconsistent  with  law,  for  the  government  of  his  departmentf  tlie 
conduct  of  its  officers  and  clerks,  the  distribution  and  performaiioerf 
its  business,  and  the  custody,  use,  and  preservation  of  the  reooida, 
papers,  and  property  appertaining  to  it."    (Rev.  Stats.,  161.) 

"The  Secretary  of  the  Treasury  shall,  *  *  •  superintend  the 
©oUection  of  the  revenue ;    •    •    •    »  rRev.  Stats.,  248.) 

"  The  Secretary  of  the  Treasury  shall  make  and  issue  from  time  lo 
time  such  instructions  and  regulations  to  the  several  collectors,  reoeiv- 
«rs,  depositaries,  officers,  and  others  who  may  receive  Treasury  notMi 
United  States  notes,  or  otlier  securities  of  the  United  States,  or  who 
nay  be  in  any  way  engaged  or  employed  in  the  preparation  and  iasoa 
of  the  same,  as  he  shall  deem  best  calculated  to  promote  the  public  con- 
Tenience  and  security,  and  to  protect  the  United  States,  as  well  is 
individuals,  from  fraud  and  loss;  he  shall  prescribe  forms  of  entritfi 
oaths,  bonds,  and  other  papers,  and  rules  and  regulations,  not  incon- 
sistent with  law,  to  he  used  under  and  in  the  execution  and  enforcement  pf 
the  various  proinnions  of  the  internal-revenue  laws,  or  in  caiTyiug  oat  the 
provisions  of  law  relating  to  raising  revenue  from  imports,  or  to  daties 
on  imports,  or  to  warehousing;  he  shall  give  such  directions  to  collect- 
ors and  prescribe  such  rules  and  forms  to  be  observed  by  them  as  may 
be  necessary  for  the  proper  execution  of  the  law;  he  shall  also  prescribi 
the  forms  of  the  annual  statements  to  be  submitted  to  Congress  by  him 
showing  the  actual  state  of  commerce  and  navigation  between  the  United 
States  and  foreign  countries,  or  coastwise  between  the  collection  di« 
tricts  of  the  United  States,  in  each  year."    (Rev.  Stats.,  251.) 

''There  shall  be  in  the  Department  of  the  Treasury  a  Commissioner 
of  Internal  Kevenue,  who  shall  be  ai)pointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  •     •    •."  (Rev.  Stats.,  319.) 

"The  Commissioner  of  Internal  Revenue,  under  the  direction  of  the* 
Secretary  of  the  Treasury,  shall  have  general  superintendence  of  the  as- 
sessment and  collection  of  all  duties  and  taxes  now  or  hereafter  imposed 
by  any  law  providing  internal  revenue;  and  shall  prepare  and  distribate 
all  the  instructions,  regulations,  directions,  forms,  blanks,  stamps,  and 
other  matters  pertaining  to  the  assessment  and  collection  of  internal 
revenue;    •     •     •."    (Rev.  Stats.,  321.) 

Internal-revenue  collectors  are  appointed  in  various  districts  of  the 
United  States.    (Rev.  Stats.,  3141-3145.) 

II.  The  statute  authorizes  the  employment  of  thirty-five  intemri- 
revenue  agents  for  the  performance  of  such  duties  under  the  direction  of 
any  internal-revenue  officer,  or  such  other  special  duty  as  the  Commi* 
siouer  of  Internal  Revenue  may  deem  necessary,  and  declares  that  no 
other  general  or  special  agent  or  inspector  in  connection  with  the  in 


t^iiial  revi-niie  nIihII  be  iippoiiited  except  certain  inspectors  8i>ecia1ty 
aatlioriKL'd.* 

These  intemal-revtinie  agents  are  paid  from  aunual  appropriatious 
for  tlieir  salaries,  anil  are  under  instructions  asBigneil  to  the  duty  of 
lining  collectors'  offices.! 


8ec.  3t5It.  The  CommiHaiouer of  Internal  Bb venue  may.  whenever  ID  htsJadunieDt 
the  oeceHsiritfs  of  Ihe  Nurvioa  so  require^  employ  competeuC  agents,  not  exceeding  at 
if  time  thiny-tive  in  uuiuber,  to  be  paxl  anch  compensation  as  be  may  deem  proper, 
it  ttloeetliiiK  in  the  agKrcf^Site  any  appropriHtion  made  fur  that  pnrpose  ;  and  be  may, 
M  bla  diaorution,  attaiKn  any  euch  agent  to  duty  nndcr  the  dircctioD  of  any  ofllcer  of 
^iteniBl  revenne,  or  to  siioh  other  special  dnty  as  he  may  deem  nuctsnary;  and  uo 
■nnerB]  or  special  agent  or  Inspector,  hy  vhatever  designation  he  may  be  edowu,  of 
Ih«  Treasury  Department  in  connection  with  the  interna]  revenue,  except  inspectors  of 
MatNMoo,  snuff,  and  oigars,  and  except  as  provided  for  in  this  title,  shall  he  appointed, 
l|«ommiasloucd.  employed,  or  contiuae<l  in  oSlce. 

I  "The  agunM  whose  employment  is  authorized  li.v  this  se^ion  shall  he  Itnown  and 
[iSedigualed  aa  iulemal-re  venue  agents,  and  they  shall  have  al)  the  po«ers  of  entry 
and  examination  conferred  upon  any  officer  of  internal  revenue,  by  sections  tbirty-one 
khudred and  seveuty-aeven,thirty-t(vo hundred  and  seventy-seven,  thirty-two  hundred 

*    '   '  '      *  ' inndred  and  eiKbteen  of  the  Revised  Statutes; 

sections,  iucludint;  those  imposing  tines,  forfeitures, 
.....  .  fur  the  enforcement  thereof,  are  hereby  made  appli- 

fwhle  to  the  action  of  intcmal-rfvenue  agents,  in  the  same  manner  ok  if  such  Ageuto 
we<ti  speciaUy  named  In  each  of  luiiil  srctlona. 

■'  And  all  the  prorisions  of  sections  ihtrty-one  hundred  and  sixty-seven,  thirty -one 
lundred  and  aixty-eiirhc,  thirty>oiie  liundred  and  sixty ■niiif.  anil  thirty-one  hundred 
aeventy-one  of  the  Reviiied  Stalults  shall  apply  to  iutcrual-revruue  agents  as 
"    '  "        '  officers." 


iiuJ  form  of  prior 

^yois,<fur  feea  sod 
lus  expenses,  tva 


tTbu  act  of  March  3,  ItjSl  (-Jl  Stat.,  :ilK>),  appropriates,  In  the 
|»pproprUtloti8,  for  the  flscal  vcar  18tJ3: 

"  For  salaries  and  expenses  of  agents  [the  lhirTy>(ivi^]  and  eu: 
jiCDfies  of  gaugcrs,  for  luilarics  of  storekeepers,  and  fiu  iiiinrcllni 
|«killiuu  oue  hundred  tbousatid  doUum." 

Br  Joint  resolution  of  June  M,  IbSi,  utid  uthrre  kIul.'.  this  up[ir'<priatiUQ  was  uou- 
l^ftlnnrd  to  and  including  August  4. 

Tho  "luleruni  Hovennu  Hsnual,  oouipiled  lij  diriictiou  of  the  (Jomniigsioner  of  In- 
lomal  Revenue  Iroui  the  lans  and  regulations  now  in  force  for  the  iafi)rmatiuD  and 
ptidsuce  of  iut«rual-revcnue  agents  and  ufHcers,  August  1,  t87D,"  undor  the  caption. 
" ExMniuation  of  coUectom'  otUees,"  says: 

**  Tile  accounts  of  eollectora  and  such  of  their  deputies  as  have  a  money  rospousi- 
I' bility  will  beexamiued  by  agents  detailed  for  that  purpose  and  assigned  to  that 
I'dnty  by  special  orders  of  tlie  Uommisiiloner. 

r      *'AKOiits  in  charge  of  districts  will  not  be  expected  tu  make  a  formal  examination, 
I  «f  colTeotoTs'  ollieea  unlrss  specially  directed  and  authorized  so  to  do. 
I       "  Whenever  an  agent  has  reason  to  believe  that  the  interests  of  tlie  |)ub1iu  servio* 
I  deniAnrl  an  immediate  examination  of  a  collector's  office,  he  will  without  delay  advU» 
I  this  office  by  Iule>;raph  and  ask  for  instmctions. 

I  "  Agetila  assigned  to  the  dnty  of  examining  colleutors'  accounts  will  make  such  ex- 
'  Mninations  only  as  are  directed  b.y  the  Commissioner.  It  is  the  intenlioudto  have  the 
Moonnts  of  each  collector  in  the  country  examined  as  often  as  once  a  quarter,  and 
to  ao  arrangeVislBruments  that  each  examination  dui'ing  the  year  will  be  luoile  by  a 
,  different  agent.  The  object  of  these  examinations  is  primarily  to  ascertain  if  tb« 
H  DDbliu  money  intrusted  to  collectors  has  been  promptly  and  accurately  accounted 
j  for,  to  verify  the  reporta  and  returns  made  to  this  office,  and  thus  to  determine  as  to 
!|  the  fidelity  and  integrity  of  the  collector,  and,  secondarily,  to  inspect  the  conditiou 
I  of  tbe  office- records;  to  ascertain  the  business  qualih cations  of  the  collector  and  hia 
I  aBbordinatcA ;  to  see  that  the  districts  are  properly  organjEed;  that  the  afl'aitsof  tbe 
r  offloe  ar«  ouuduoted  in  an  ecotioniloal  manner,  with  a  view  to  tbe  faiihfnl  collection 
K«ribarGvauae,  and  with  n  proiter regard  to  the  rights  and  convenience  of  tai-pajen." 


341  Firtt  ComptroUefa  Office,  Treaxury  Department. 

III.  The  Comiuissioner  of  Intenml  Uevenue,  witli  the  approval  of  tte 
Secretary  of  the  Treasury,  is  authorized  to  expend  money  appropriiM 
for  detecting  aiul  bringing  to  trial  and  puiiishmeot  persons  gatl^of 
Tiolattug  the  iuternal-rovemie  laws,  or  conniving  at  the  sameinoMI 
where  such  exxienseH  are  not  otherwise  provided  for.* 


*  The  statute  is  as  follows : 

"Sec.  3463.  The  Ci>miai»aiuaer  of  Internal  Buvenite,  with  the  approval  of  tbeSn- 
tetary  of  the  Treonucy,  is  aiithi)rix<>d  Ui  pnyHUGheuros,  not  exceedinKintliBUwrgil* 
the  Biim  approprinti'ii  thai'eftjr,  an  he  niny  (iecnt  neoi-wuirj"  for  dft<«oting  anil  uni)|lii| 
to  trial  and  pQTiiahmont  persoiifi  giitlty  uf  violating  the  internal -re  vunu?  laws,  or  non* 
niving  at  the  same,  in  cases  where  Biii'h  expeuaeH  ar^  nut  othurwis«  provided  for  b; 
law." 

TLisBoctioD  wascompilnil  from  the  act  of  U arch  3,  1^67,  aeo.  7  (14  Stat.,  473);  lai 
the  act  of  June  IS,  I3T8  ('iO  Stat.,  1^7),  provides  iu  respeot  of  the  moneys  appropriiU 
that— 

"The  Commissioner  of  Internivl  Revenue  shall  make  adetai led  sta tement  to CongMM 
once  ID  each  jeai  as  to  how  be  hascipended  this  sum." 

Under  this  law  oircnlara  offering  rewards  to  informers  were  issneil.  No.  99,  DepH^ 
ment  No.  83,  Internal  Bevenne,  Jnly  17,  ISTi,  revised asDepartment No.  107,  JolfU, 
1073,  and  aRBio  revised  as  Departuient  No.  161,  December  1, 1S75,  as  follows: 

[ClROULAK  Ko.  iO — Sfcond  Revisiok.] 

CONCERNING  REWARDS  FOR  INFORMATION  LEADING  TO  THE  DETEC- 
TION AND  PUNISHMENT  OF  PERSONS  VIOLATING  INTERN  A  L-EEVEIfUB 
LAWS. 

^*"''«         }  Tbeabiiry  Df.paiitmkkt, 

"Si"™TRev™oB   i  '  Okfick  ok  Intkknai.  Hrvexck, 

H'a4hiiigtan,  Dtctmbcr  J,  V3i. 
Under  ond  hy  virtue  of  the  provisions  of  the  three  thousand  four  hnodred  and  iiitj- 
tblrd  »eotinn  of  the  RevisFd  etatul«s  of  the  Uuih'd  States,  as  enacted  June  32,  VSH, 
which  niitlforiKe  the  Com  mi  sai  oner  of  Internal  Revenue,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  to  puy  such  sums  oh  he  may  ileein  neDessary,  not  eiceedisf  i* 
the  nugreKato  the  Hum  ap|iropriuied  thorrfor,  fur  detecting  and  briiiKing  to  trial  wJ 
puaisTiment  iiersons  fiiiilty  uf  violnting  the  iu  tern  itl-re  venue  laws,  or  conuivins  st 
violations  m  the  name,  iu  chnch  where  Hiieb  expenses  are  not  otherwise  provided  fir 
hy  law,  Ido  hereby,  with  the  appruvul  of  the  Seoietary  of  theTn-asury,  offer  for  !■■ 
iumiation  given  hy  ^lersiiiiB  other  than  uSicere  of  internal  reveunc,  or  persons  uppoislBd 
«r  einploywl  in.  or  actins  in  oonncctiou.  with  the  internal-revenue  service,  thai  M& 
lead  to  tlie  detection  ami  punishment  of  persons  guilty  of  violating  the  inretoal-TCt- 
enne  laws,  or  conniving  at  the  same,  whether  snob  punishment  be  by  fine,  orottw 
pecuniary  mululor  peuulty,  or  by  furfeitnre  of  property,  nnch  ntward  aa  the  CUMdt- 
sionerof  Internal  Revcnuemay  deem  suitable,  but  iti  no  coho  exceeding  ten  porceotna 
of  the  net  amouut  of  the  flues,  pcniiliivs.  forfeitnres,  and  taxes,  which,  by  reasoa  of 
■aid  inforuiHtion,  shall  be  reooveriMl  by  suit  or  otherwise  and  actually  paid  M  ll» 
Uniti'd  Statrs,  or  of  any  sum  which  shall  be  acce|iled  iu  eompromise  by  the  Comvli- 
■loner  of  Iniemal  Revenue  and  leceivedliy  the  United  States;  mieh  rewards  to  bepsid 
in  cases  which  are  si-ttled  in  oimrt,  u|Km  the  duly-autbuutlcated  certificate  ei  It* 
United  Statex  Dislrli't  Attorney  having  charge  of  the  cose  or  coHes.  that  the  pmm 
claiming  is  the  person  wUii  furnished  the  infi-rrnatlon  which  led  to  the  deteetiaa  m' 
punishuieut  of  uie  violations  of  law  for  which  the  recovery  was  hod,  and  aponiod 
other  and  additional  proofs  ns  tbe  CommistiiuDer  ma;  require. 

In  caBeHin  whii*h  propi-rty  seienl,  being  of  the  appraised  value  of  fivehnndroddiil- 
lars  or  less.  Is  disposed  of  l>y  the  Collcetiir  uuder  the  provldoiis  of  seclipn  ."Ueo  of  tks 
Bevised  Statutes,  the  certiflcttte  of  Ibu  Cullrolor  to  thai  l^t  will  beruoltvMl,a»d>lw 
to  tbe  fact  that  Ihe  person  claiming  tbe  reward  is  the  person  who  furnialici]  tlists- 
formation  leailiug  to  such  forfeiture. 

1'be  rewards  hereby  oB'ereil  must  be  understood  to  bo  limited  in  their  oggregat*  I* 
the  sum  Hppropriut<-d  therefor. 

This  offer  will  apply  to  r'OHra  tu  which  the  iuforniHtion  has  been  or  shall  Iw  gIvM 
on  or  after  the  Ursl  day  of  December,  lrf76. 

Approved  r  "■  ^'^^^T^/^^ 

B.  H.  Bristow,  Secretary  of  the  JVeojury. 


CUrku  Iv  Inrentigate  VoUtxton'  Office* — CIcrktf  IitveiiHgation  Case.    i.'J.'i 

Aiiuual  appropriations  have  beuii  regularly  made  for  ttic  payineut  of 
the  espeiises  of  detecting  and  bringing  to  trial  aud  pnTiiKliment  viola- 
tors of  the  internal  re venne  laws,  incliidiug  payments  for  information 
and  detection." 

June  27,  ISS'2,  the  Coram isBiouur  of  Internal  Itevenne,  by  letter  to  B. 
U.  Collins,  a  clerk  in  his  otWce,  dirwrtcd  him  "to  make  an  examination 
and  report  to  this  olllce  uiKin  Form  ISS  as  to  the  condition  of  the  offices 
of"  "collectors"  therein  named,  to  "make  an  accurate  count  of  all 
stamps  •  •  •  and  the  public  money  in  the  hands  of  the  collector  and 
liis  deputies,"  aud  to  eommeuce  his  work  June  30.  The  clerk  performed 
the  dnties  assigned  him,  and  his  bill  of  traveling  and  hotel  expenses, 
4 9I.3ri,  was  approved  July  18,  by  the  Commissioner  of  Internal  Revenoe, 
and  on  July  10,  the  Fifth  Auditor  made  a  statement  of  the  account,  and 
a  report  to  the  First  Comptroller,  on  which  the  account  is  adjusted  pay- 
able out  of  tlie  appi'opriation  for  salaries  and  expenses  of  agents,  &c., 
[for  miscellaneous  expenses]. 

Tbe  question  is  presented  whether  this  api)ointment  was  authorized, 
and  the  expenses  a  proper  charge  to  be  paid. 


l>Ecr8iON  BY  William  Lawbknoe,  Fimt  Cumptrolter: 

The  inquiries  presented  require  a  consideration  of  several  questions. 

The  Secretary  of  tbe  Treasury,  &b  incident  to  the  authority  given  him 
by  law,  may,  upon  general  principles  in  the  law  of  agency,  appoint 
agents  to  inrestigato  the  official  transactions  of  collectors  of  internal 
revenue,  and  the  condition  of  their  offices.  He  is  tbe  head  of  the  Treas- 
ury Department  (Rev,  Stats.,  -33);  he  is  required  "to  8ui)orintend  the 
collection  of  the  revenue"  (Hov,  Stats.,  f!i8),  to  issue  instructions  and 
regulations  for  the  execution  and  eufoixiemcnt  of  the  revenue  laws  (Rev. 
Stats.,  251),  and  by  many  provisions  is  charged  with  the  duty  of  sujier- 
vising  and  conducting  the  fiscal  operations  of  tbe  government.  The 
general  powera  thus  given  include  as  incidental  thereto  the  authority 
to  appoint  agents  to  make  the  investigations  stated  when  he  deems 
them  necessary  to  the  due  execution  of  the  laws.  The  statute  recog- 
nizes this  general  authority.  (Rev.  Stats,,  1S3,3G81.)  ft  is  a  principle 
in  the  law  of  official  as  of  private  agency,  that  when  the  means  are  not 

In  practice  agcolB  are  also  appoiuteU  diwellj,  or  authority  ia  fjivonbyJotWrof  the 
Commlasioner  to  intomnl-roveuuo  agoDts  respectivul;  "  to  employ''  a  deHigiiated  per- 
■nn  for  a  lized  timtt  and  on  a,  prescribed  com  pen  nation  "fur  the  puriioee  of  assistiug 
you  [him]  in  the  diacovory  orviolatiomiof  iuI«rusl-roveiine  laws," 

'The  apiiropriatioQ  for  the  fiscal  year  1S03  is  in  the  UNiml  fana,  osfollona: 

"  For  dntecting,  aod  briuging  to  trial  and  punishmeut,  persons  guilty  of  violntiog 
Um  JDtemal-reveuuo  lawa,  or  accesHury  to  the  inanie,  including  puyiiiculs  for  iafomu- 
lian  And  detection,  seveuty-Hve  thousand  dollars ;  and  the  Uommissioner  of  InternAl 
Beveooe  shall  raake  a  detailed  atatcDcut  to  Congreus  once  in  each  year  as  to  how  bo 
baa  expendoil  this  sum;  and  alxo  a  detailed  statuineot  of  alt  mlticellaneouB  oipendi- 
tai«aiii  ibeDiviaioDof  lutemal  BeTanueforwhioh  appropriation  is  made  in  tliisnct." 
(Act  March  2,  li8l,  21  Stat.,  ;e)5.) 

Tfais  is  made  to  carry  oat  tbe  prorision  of  section  :J4tJ3of  the  Keviacd  St4tiit«R. 

Billa  for  expenses  are  allowed  by  the  CommisBJonpr  and  approved  by  the  Secretary. 
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I)re8cribed  by  which  a  daty  is  to  be  performed,  or  authorized  olgect 
4ittained,  the  authority  to  use  the  requisite,  usual,  aud  proper  meaosift 
implied.  ^^In  statutes  incidents  are  always  supplied  by  intendments." 
Quando  Ux  aliquid  concedity  concedere  videtur  et  idj  per  quod  detenitwrsi 
illud.  (Potter's  Dwarris,  123;  United  States  v.  Macdaniel,  7  Pet,l: 
OratiQt  V.  United  States,  15  J(2.,  336;  Inspectors'  Case,  1  Iiawrenoe, 
Compt.  Dec,  2d  ed.,  201 ;  SwampLand  Case,  2  Jd.,  138 ;  4  Op. Att 
Oen.,  248.)  If  the  Secretary  of  the  Treasury  deems  it  advisable  to  ap- 
point a  clerk  in  the  department  as  such  agent,  his  authority  to  do  80 
has  been  fully  settled.  The  necessities  of  the  service  may  require  tkr 
skill  which  such  agent  may  have.  In  the  service  required  he  acts  as 
special  agent,  not  as  clerk.  (Bender's  Case,  1  Lawrence,  Compt  Dee., 
2d  ed.,  317;  Bender's  Case,  second  76.,  400.)  But  the  incidental  ao- 
thority  arising  in  the  manner  stated  may  be  taken  away  by  legislatioo. 

1.  If  specific  provision,  ample  and  plenary,  be  made  by  statute  for  the 
service  stated,  this  will  be  deemed  exclusive,  and  there  can  be  no  inoi- 
dental  authority  to  exercise.  (Birch's  Case,  1  Lawrence,  Compt.  Dec. 
154.) 

2.  An  express  statutory  prohibition  or  provision  may,  of  coorse* 
restrain  or  limit  the  power  which  would  otherwise  arise  by  implication, 
or  as  incidental  to  principal  authority. 

The  statute  does  not  in  words  or  name  contain  specific  plenary  aod 
exclusive  provision,  necessarily  or  especially  for  the  service  in  qaestioDf 
and  hence,  there  is,  thus  far,  no  exclusion  of  the  incidental  authoritj 
mentioned.  But  it  does  make  provision  for  thirty-five  internal-revenue 
agents  (Rev.  Stats.,  3152  a«  amended),  and  they  may  be,  and  are,  under 
regular  standing  instructions,  assigned  to  the  larger  part  of  the  kind 
of  service  in  question.  If  it  be  said  that  the  authority  to  appoint  soeh 
agents  is  in  the  Commissioner  of  Internal  Revenue,  and  that  the  assip- 
ment  to  such  service  rests  in  his  discretion,  and  even  that  the  Secretary 
of  the  Treasury  cannot  control  such  appointments  or  assignments— a 
question  not  necessary  to  be  decided — the  statute  nevertheless  has  de- 
clared that "  no  [other]  general  or  special  agent  or  inspector,  by  whatever 
designation  he  may  bo  known,  of  the  Treasury  Department  in  connection 
with  the  internal  revenue,  •  •  •  shall  be  api)ointed,  commissioned^ 
employed,  or  continued  in  office.'-  This  prohibition  is  very  general  and 
comprehensive.  The  rule  of  construction  is  well  understood  that "  what 
is  generally  spoken  shall  be  generally  understood,  unless  it  be  qualified 
by  some  special  subsequent  words."  (Broom,  Leg.  Max.,  647.)  The 
general  language  of  the  statute  might  be  restrained  to  apply  only  to 
the  Commissioner,  and  not  to  the  Secretary,  but  for  the  full  and  explicit 
language  that  its  prohibition  applies  to  all  agents  ^^  of  the  Treasur}' 
Department."  It  is  not  possible  to  give  effect  to  the  clear  and  compre- 
liensive  words  of  the  prohibition,  without  requiring  it  to  limit  all  other 
general  authority  to  appoint  agents.  There  is  no  room  for  a  constmc- 
tion  in  pari  7nat€ria  which  can  permit  a  different  result.  The  words  of 
the  prohibition  have  some  purpose  to  which  eflfcct  must  be  given.    The 
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sole  qaestion  then  \s  this:  Is  a  clerk  iu  tbe  dejiarlmunt,  when  assigned 
to  the  duty  inqncstioHia  "  general  ur  special  agent  or  inspector  •  •  • 
In  connection  with  the  internal  revenue,"  within  the  meaning  of  the 
prohibitory  stiituteif     It  is  clear  be  is  snch  agent. 

A  olerk  when  assigned  to  tbe  duty  of  examining  the  ottlcii  ot'a  collector 
aot«  as  special  aguut,  and  not  iu  his  official  character  as  clerk.  This  is 
dear  from  (I)  the  place  of  service,  (2)  the  character  of  the  service,  and 
(3),  bnt  for  tbe  prohtbitiou  contained  in  section  3152  of  the  Itevised 
StAtatcs  as  amended  by  the  act  of  March  1, 1870,  the  authority  under 
which  he  might  act. 

1.  The  statute  declares  that  "There  shall  be  at  the  seat  of  govern- 
neot  [Washington,  I>.  0.]  '  •  ■  the  Department  of  the  Treasury," 
(Rev.  Stats.,  233),  and  that  "There  shall  be  in  the  department"  (Eev. 
Btftts.,  235),  certain  clerks  therein  specified,  including  those  iu  tbe  office 
of  the  Commissioner  of  Internal  Revenue.  The  Commissioner  is  an  offl- 
eer,  and  baa  an  of8ce"in  the  Department  of  the  Treasury  "{Rev.  Stats., 
310).  and  this  "shall  be  [is]  at  the  seat  of  Government."  (Rev.  Stats., 
233.)  Tbesameprinuipleisreeoguizedinotherprovisons.  (Rev.  Stats., 
166,  171,  173, 174.)  The  fourth  section  of  the  act  of  August  .5,  1882 
(22  Stat.,  255),  shows  that  clerks  in  the  Departments  at  Wa.sbington 
are  to  Ije  einploye<l  therein,  and  only  at  the  service  which  i)roperl.T 
belongs  t«  clerks  as  such.     It  is  as  follows: 

"Sec.  4.  Thatnocivilofficer, clerk, draughtsman, copyist, messenger, 
-■flitistant  mej^enger,  mechanic,  watclimsiu,  laborer,  or  other  employee 
Bbnil  after  the  first  day  of  October  next  be  employed  in  any  of  the 
executive  depiirtments,  or  subordinate  bureaus  or  offices  thereof  at  the 
neat  of  government,  except  only  at  such  rates  and  in  such  numbers, 
rBBjiectively,  as  may  be  specifically  appropriated  for  by  Congress  for 
jiQcb  clericnl  and  other  personal  services  for  each  fiscal  year;  and  do 
cdril  officer,  clerk,  draughtsman,  copyist,  messenger,  assistant  mes- 
MDgcr,  mechanic,  watchman,  laborer,  or  other  employee  shall  here- 
after be  employed  at  tbe  seat  of  government  in  any  executive  de- 
partment or  sutKirdinate  bureau  or  office  thereof  or  be  paid  from 
any  appropriation  made  for  contingent  expenses,  or  for  any  specific 
«r  general  purpose,  unless  such  employment  is  authorized  and  pay- 
ment therefor  specifically  provided  in  the  law  granting  the  appropria- 
tion, and  then  only  for  services  actually  rendered  in  connection  with 
and  for  tbe  purposes  of  the  appropriation  from  which  payment  is  made, 
and  at  tbe  rate  of  compensation  usual  and  proper  for  snch  services,  and 
aft«r  tbe  first  day  of  October  ni'xt  section  one  hamlred  and  seventy-two 
of  tbe  Revi.sed  StAtntcs,  and  all  other  laws  and  parts  of  laws  inconsist- 
ent with  the  provisions  of  this  act,  and  all  laws  and  parts  of  laws  an- 
thoriEing  the  employment  of  othceis.  clerks,  draughtsmen,  copyists, 
messengers,  assistant  messengers,  mechanics,  watchmen,  laborers,  or 
other  employees  at  a  difierent  rate  of  pay  or  in  excess  of  tbe  numbers 
aothorized  by  apprui)riations  made  by  Congress,  be,  and  they  are 
hereby,  repealed;  and  thereafter  all  details  of  civil  officers,  clerks,  or 
other  subordinate  employees  from  places  outside  of  tbe  District  of  Co- 
Inmbia  for  duty  within  tbe  District  of  Columbia,  except  temiH>rary 
details  for  doty  connected  with  their  respective  offices,  be,  and  are 
hereb;,  prohibited ;  and  thereafter  all  nioueys  accruing  from  lapsed 
AalarieH,  or  from  unused  appropriations  for  salaries,  shall  be  covered 
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iDto  the  Treasury:  Provided,  That  the  sums  herein  Rpecifiuallyip- 
propriateil  for  clerical  or  other  force  heretofore  paid  for  out  of  gen- 
eral or  BpeuiRc  appropriatious  may  be  used  t>y  the  se^'eral  head*  of 
departments  to  pay  nuch  force  uiitil  the  said  several  beads  of  (le{)art' 
meDts  ahall  have  adjusted  the  said  force  iu  accordance  with  the  pro 
TisioDB  of  this  act:  and  such  adjustmeut  shall  be  eflfeeted  before  Oc 
tolMr  first,  eighteen  hundred  and  eighty-tn-o,  And  iu  iiiakiof;  such 
at^ustmeut  the  em|>loyee3  herein  provided  for  shall,  as  far  as  may  be 
consistent  witli  tbe  interests  of  the  service,  be  apportiune<l  araou 
the  several  States  aud  Territories  according  to  population :  Pr<»»dd 
fvrtker,  That  any  person  performing  duty  in  any  capacity  as  offlcec, 
clerk,  or  otherwj.se  in  any  departtnent  at  the  date  of  the  passage  of  t^il 
act  who  has  heretofore  been  paid  from  any  appropriation  made  fi»r  om- 
tingent  expenses  or  for  any  contingent  or  general  purpose,  aiid  vbOM 
office  or  place  is  specilicalty  provided  for  herein,  under  the  direcdooaf 
the  head  of  that  department  may  be  continued  in  such  office,  clerkshin 
or  employment  without  a  new  appointment  thereto,  but  shall  be  charged 
to  the  quotas  of  the  several  states  and  Territories  from  which  they  W8 
respectively  appointed  and  nothing  herein  shall  be  construed  to  repeal 
or  modify  section  one  hundred  aud  sixty-six  of  the  Iterised  Statutes  of 
the  United  Stutes." 

It  is  not  doubted  that  a  clork  in  the  Treasury  Department  may,  eveo 
as  such,  be  required  to  perform  some  services  away  from  Washington 
pertaining  to  his  duties  as  clerk,  or  necessary  to  enable  liim  or  other 
clerks  to  perform  duties  in  the  Department,  This  might  be  incidental 
to  the  official  clerical  duties  req^uired  by  law.  But  this  by  no  meaiu 
reaches  duties  having  no  connectiou  with  clerit;al  services. 

2,  The  character  of  the  service  shows  that  it  does  not  pertain  to  tbe 
office  of  clerk.  The  general  duties  of  a  clerk  are  well  understood.  Bou- 
vier  says,  the  term  clerk  when  applied  to  officers  means  "a  ]>ersou  em- 
ployed in  an  office,  public  or  private,  for  keeping  records  or  accounts. 
His  business  is  to  write  or  register  in  proper  form  the  transactions  of 
the  tribunal  or  body  to  which  he  belongs."  He  then  says:  "  Some  clerkB, 
however,  have  little  or  no  writing  to  do  in  their  offices :  aa  the  clerk  of 
the  market,  whose  duties  are  conlined  to  superintending  the  market,* 
It  is  nowhere  intimate<1  that  ttie  investigation  of  the  affairs  of  a  distanl 
office  pertain  to  the  office  of  clerk.  Such  investigations  have  by  gen- 
eral  usage  been  deemed  as  services  of  a  special  agent.  Un  the  19tli 
September,  18A3,  the  Secretary  of  War,  desiring  to  investigate  chargm 
incidentally  tending  to  implicate  persons  employed  by  the  goveniuient 
iu  carrying  on  intercourse  with  Indian  tribes,  asked  the  Attorney-Goo 
eral  if  the  expenses  could  1hi  paid  "of  a  special  agent  or  commissioDer' 
to  make  the  investigation.  (Swamp  Land  ('ase,  2  Lawrence,  CompU 
Dec.,  138.)  The  Attorney-General  (4  Op.,  1*48}  held  that "  the  execntlw 
department,  being  cLarged  with  the  duty  of  seeing  that  the  laws  we 
faithfully  executed,  Ims  authority  to  appoint  commissioners  and  agents 
to  make  investigations  required  by  acts  of  Oougi-ess."  Tlie  terms  em- 
ployed are  "commissioners  and  agents."  The  service  is  regarded et 
that  of  an  agent,  not  of  a  clerk.  The  fact  that  it  may  be  rendered  by 
an  agent  who  holds  no  oflice  indicates  rlearly  that  it  is  not  an  offioisl 
duty. 
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3.  The  anthority  of  law,  under  wliiuli  tlie  duties  could  be  performed 
bat  for  the  prohilitioii  already  mentioued,  ia  wholly  different  from  that 
reqoiriag  official  clerical  service.  Seotioa  1S3  of  the  Revised  Statutes 
provides  that: 

*•  Any  officer  or  clerk  of  auy  of  the  Departmeuts  lawfully  detailed  to 
inveBtipate  frauds  or  nttempta  to  defraud  on  the  goveriimeut,  or  any 
itre^larity  or  miscoaduct  of  any  officer  or  ageut  of  the  United  States, 
shall  have  authority  to  administer  an  oath  to  any  witness  attending  to 
testify  or  depose  in  the  course  of  such  investigation." 

This  does  not  by  its  t^^rins  give  authority  to  detail  clerks  to  iuvestl- 
gate  frauds,  but  it  was  enacted  iu  view  of  the  fact  that  other  statutes 
tben  did,  and  generally  would,  authorize  such  detail.  Ilere  this  section 
refers  to  clerks  "lawfully  detailed,"  clearly  implying  that  the  detail  is 
to  be  iu  pursuance  of  some  other  statute.  Such  details  are  generally 
made  under  the  implied  or  incidental  authority  of  the  Secretary  of  the 
Treasury,  arising  out  of  the  dnty  imposed  by  statutes  to  perform  some 
official  act.  (4  Op.,  248;  Eveleth's  ease,  2  Lawrence,  Oompt.  Dec,  20.) 
The  authority  to  make  the  detail  in  this  case,  were  it  not  tor  the  pro- 
hibition already  mentioned,  would  be  found  in  the  power  of  the  Secretary 
•■  to  Buperi'ntond  the  collection  of  the  revenue"  {Rev.  Stats.,  248),  to  issue 
iostmctions  and  regulations  for  the  execution  and  enforcement  of  the 
revenue  laws  (Rev.  Stats,,  25L),  the  appropriation  "  For  detecting,  and 
bringing  to  trial  and  punishment,  persons  guilty  of  violating  the  internal- 
revenue  laws"  (31  Stat,  395),  and  other  provisions  giving  general  xiower 
ID  relation  to  revenues  and  revenue  officers.  This  is  recognized  by  the 
fact  tliat  the  expenses  of  clerks  so  detailed  have  been  paid  out  of  an 
appropriation  "for  salaries  and  expenses  of  agents  •  •  ■  and  for 
miscellaneous  expenses."  No  clerk  has  ever  been  p&kl  expenses  wliila 
performing  his  duties  as  such  in  any  department.  These  miscellaneous 
expenses  are  such  as  relate  to  the  internal-revenue  service  away  from 
Washington,  and  especially  those  of  agents.  (Act  March  3,  1881,  21 
State.,  395).  And  expenses  are  only  payable  to  those  who  render  service 
contemplated  by  this  appropriation  act,  which  does  not  apply  to  clerks 
as  BQCU.  The  fact  that  a  detail  to  this  special  service  is  made  in  writing 
Bbowe  that  it  is  not  required  as  a  part  of  the  official  duties  of  a  clerk.  The 
dntiefl  of  a  clerk  are,  or  may  be,  performed  under  "  regulations"  of  the 
Secretary  (Rev.  Stats,,  161);  the  chief  clerk  is  authorized  to  distribute 
the  duties  of  clerks  (Rev.  Stats.,  174;  act  March  3, 1853,  sec.  3, 10  Stat., 
209),  the  Deputy  First  Comptroller  has  duties  as  to  clerks  (Kev.  Stabs.. 
ITS,  174;  act  of  March  3,  1876,  sec.  2,  IS  Stat,,  39tf,  398)  in  the  First 
Oontpt roller's  Office;  the  chief  clerk  in  the  office  of  the  Commissioner  of 
Internal  lievenue  has  a  similar  duty  (Kev.  Stats.,  173,  174);  but  none 
of  the  chief  clerks  exercise  any  control  over  special  agents,  though  they 
are  frequently  appointed  as  special  agents.  All  this  shows  that  the 
dnties  of  clerks  rest  upon,  and  are  authorized  by,  wholly  different  stat- 
ntea  from  those  under  which  special  agents  act.  It  is  clear  that  the 
doties  under  consideration  may  be,  and-generally  are,  performed  by  the 
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tliirty-fire  authorized  internal- rev  en  lie  agents.  Tliey  are  thea  Httig^ 
in  tbe  liae  of  duty  aa  agents,  and  in  a  service  not  belongisg  todarikt 
jn  the  Department.  They  are  appointed  for  a  service  different 
that  for  which  clerks  are  apiwinted.  The  duty  of  investigatiiig  tlw 
offices  of  collectors  of  internal  revenue  belongs  either  t«  tlie  one  or  tlu 
otiier  of  two  classes,  ( 1)  agency,  or  (2)  clerical.  It  cannot  belong  to  botk. 
When  provision  is  made  adeqnate  and  plenary  for  thisservtce  tliroagb 
internal-revenue  agents,  it  is,  on  general  principles,  to  t>e  deemed  iheonl; 
and  exclusive  authorized  provision.  (Birch's  case,  1  Lawrence,  Compti 
Dec,  154.) 

Since  the  act  of  August  5, 1882,  section  4,  and  after  October  1»188^ 
no  clerk  or  employfi  "  in  any  of  the  executive  departmenta,  •  •  • 
at  the  seat  of  government,"  can  be  employed  "  except  only  at  sach  rtt» 
and  in  such  numbers,  respectively,  as  may  be  specifically  appropriaMd 
for  by  Congi-ess."  The  effect  is,  that  clerks  exist  only  io  offices  crenHd 
by  act  of  Congress,  and  not  by  creation  of  the  head  of  a  departiiKiil 
lo  carry  out  the  purposes  of  auy  appropriation  act  for  any  object.  Spec- 
ial agents,  on  the  contrary,  can  be  so  appointed  to  render  servioes 
requisite  away  from  the  seat  of  government  under  snch  actx.  The  serr- 
icc  now*  in  question  is  to  be  performed  away  from  Washington,  and 
falls  within  the  range  of  duties  of  agents.  There  is  no  specific  authori^ 
to  detail  a  clerk  to  the  service  in  question.  There  is,  in  the  absence  of 
tbe  restraining  statute,  implied  authority  to  appoint  an  agent  or  detail 
a  clerk  as  such  for  this  nervice.  If  a  clerk  be  detailed,  it  is  bj  virtne 
of  the  authority  to  employ  agents,  and  not  of  the  power  to  appointor 
direct  clerks.  In  view  of  all  this,  it  may  be  fairly  concluded  that  then 
Is  no  authority  to  detail  a  clerk  for  this  service.  The  general  prohibitiao 
referred  to  (Rev,  Stats.,  3152)  does  not  interfere  with  the  appointuint 
of  agents  "for  detecting  and  bringing  to  trial  and  punishiueat  personi 
^ilty  of  violating  the  internal-revenne  laws."  They  arc  antborieed  b? 
section  3463  of  the  Revised  Statutes.  This  section  is  in  pari  maUrit 
vith  section  3152 ;  both  are  to  be  construed  together,  and  effect  given  te 
both,  so  that  neither  one  may  restrict  the  operation  of  the  other.  B7 
the  general  rale  of  construction  each  section  should  be  held  to  have* 
purpose  not  covered  by  the  other.  (Huidekoper's  Case,  2  LawraiMi 
Compt.  Dec,  2d  ed.,  354;  s,  o.,  3  Lawrence,  Compt.  Dec.,  155;  Hard- 
castle,  atatntoryLaw83, 109;  Pretty  r.  Solly,  26 Beav.,  606;  De  Winha 
V.  Brecon,  28  L.  J.,Ch.,  604;  Churchill  t.  Crease,  5  Bingh.,  180.)  Thi( 
cannot  always  be  done  as  to  these  sections,  because  nndor  section  31S3 
agents  may  be  assigned  to  any  duty  which  the  Commissioner  "atbfa 
discretion  •  •  •  may  deem  necessary."  Whatever  doubt  roifbt 
have  existed  as  an  original  question  as  to  the  proper  conslmotiou,  icil 
settled,  as  stated,  by  usage  and  by  appropriations  mmle  by  CongrMi- 
Agents  may,  therefore,  be  appointed  under  both  sections,  thoagh  pos- 
sibly sometimes  acting  for  the  same  purposes,  but  official  ot  quttitt' 
ficial  duties  required  of  agents  under  sectiou  3152  cannot,  as  a  genend 
rule,  be  performed  by  employes  under  section  3463. 
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Tiitler  the  (iitatutus  apftliniablo  gcnenOty,  a.  clerk  in  the  Treusnry  I>e- 
liu-ttneiit  caiiuot  be  d<;tailed  for  any  duty  iiway  from.  Washington,  ex- 
ept  by  authority  of  tlie  Secretary.  The  statute  authorizes  clerka  for 
\aiy  in  the  department,  and  do  statute  hat  gi%'eu  tlio  head  of  a  bureau 
inthority  to  assign  tbeni  to  duty  elsewhere.  The  exercise  of  such 
lower  is  utterly  iDconsisteut  with  the  authority  of  the  Secretary  to 
'prescribe  regnlations  •  •  •  for  the  •  •  •  conduct  of  clerks'* 
nd  "the  performance  of  business"  (Bev.  Stats.,  161  j;  iiiconsisteDt  with 
ds  aathority  to  "alter  the  distribution  among  the  various  bureaus 
'  ■  •  of  the  clerkfi"  (Rev.  Stats.,  1C6);  destructive  of  the  duties 
eqnired  of  clerks  "  in  the  Department"  {Rev.  Stats..  1(13, 163. 169, 235, 
i8fi)"attheseatof  Onvcrnment."  (Rev.  Stats.,  171.33.'{i  act  of  August 
\  1882,  sec.  4.) 

The  history  and  course  of  legislation  in  relation  to  the  esecntiou  of 
be  internal- re  venae  laws  show  that  ample  provision  has  always  been 
Bade  for  the  examination  of  collectors'  offices  without  a  special  detail 
kf  clerks  for  that  purpose. 

Section  -t  of  the  act  to  provide  internal  revenue,  &c.,  approved  June 
»,  1864  (13  Stat,  224),  authorized  the  Secretary  of  the  Treasury  to 
appoint  not  exceeding  five  retenun  agents  "whose  dnties  shall  be,  under 
3ie  dJrectioR  of  the  Secretary  of  the  Treasury,  to  aid  in  the  preven 
joo,  detection,  and  punishment  of  frauds  upon  the  internal  revenue, 
uid  in  theenforcementof  the  collection  thereof  •  •  *.''  These  agents 
ir*rr«  to  be  paid  "in  addition  to  the  expenses  necessarily  incurred  by 
{tiem"  compensation  or  fialary"notexceeding  two  thousand  dollars  per 
innam."  The  act  of  March  3, 1865  (13  Stat.,  489),  amended  this  section 
N>  aa  to  authorize  the  appointment  of  ten  revenue  agents. 

Section  .■»  of  said  act  of  1864  authorized  the  Secretary  of  the  Treasury 
llt»  "api)oiiit  inspectors  in  any  assessment  district  when  in  his  judgment 
II  may  bo  necessary  fon  the  purpose  of  the  proper  enforcement  of  the 
Ibtemal  rL-venuc  laws  or  the  detection  of  frauds,"  and  it  was  therein 
provided  that  "such  inspectors  and  revenue  agents  aforesaid  shall  be 
IDbject  to  the  niles  and  regulations  of  the  said  secretary,  and  have  all 
llie  powers  cunferre<l  upon  any  other  otbcer  of  internal  revenue  (» 
making  any  ej-iiminn  lion  of  persons,  book^,  and  premises  ichich  man  be  neces- 
mrg  in  tliedi-whargenfthe  liiUietioJ  their  office".  And  that  "the  compen- 
Vtian  of  such  inspectors  shall  l>o  fixed  and  paid  for  such  tinio  as  they 
^y  be  actually  employed,  not  exceeding  fuur  dollars  per  day,  and  their 
IRSt  and  proper  travelling  oxpenues." 

"  These  provisitms  .show  thai  the  agents  and  insiwctors  referred  to 
rere  (u  be  employed  in  the  ))reventiou  and  detection  of  fraud  on  the 
internal  revenue:  and  they  have  always  been  construed  as  authorizing 
these  officers  to  enter  premises,  and  to  examine  books  and  persons  in 
respect  of  taxable  basinoss,  trades,  or  articles.  These  officers  were  thus 
slothed  with  plenary  express  power  to  examine  collectors'  offices.  And 
|f  by  any  mie  of  constrnction  it  could  he  held  the  statutes  did  not  give 
VXpresK  power,  it  is  dear  that  the  SiTii'tiiiy  of  Ihr  Treasury  mif;ht 
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specially  instruct  any  such  agent  or  inspector  to  examine  and  report  on 
the  condition  of  a  collector's  office.  The  authority  to  so  iustraet  and 
thus  to  examine  would  be  manifestly  incidental  to  the  general  powen 
given.  Hence  the  practice  arose  of  making,  by  a  designated  agent  or 
agents,  occasional  administrative  examinations  into  the  manner  oC 
transacting  business  in  the  several  offices  of  collectors  of  internal  rs?- 
enue. 

In  addition  to  these  agents  and  inspectors,  other  inspectors,  and  in  mm 
cases  assistant  inspectors,  were,  under  section  58  of  the  act  of  Jane  St, 
1864,  and  section  29  of  the  act  of  July  13, 1866,  appointed  by  the  Se^ 
retary  of  the  Treasury  at  every  distillery  established  according  to  law. 
The  duties  of  these  officers  were  similar  to  those  now  performed  by 
storekeepers  and  gangers  at  distilleries  and  distillery  warehouses.  See> 
tion  30  of  the  act  of  July  13, 1806,  authorized  the  Secretary  to  appoint 
'in  addition  to  these  insi)ectors  one  or  more  ^^  general  insiiectors  of 
spirits,"  in  *^  every  collection  district  where  the  same  shall  be  necessaiy.' 
These  general  inspectors  performed  duties  similar  to  those  iierfomied 
by  gangers,  as  well  outside  as  inside  of  distillery  premises.  Under  said 
sections,  58  and  29,  the  Secretary  of  the  Treasury  appointed  wherever 
the  same  was  necessary  in  any  collection  district  one  or  more  inspectors 
of  <^  refined  coal  oil  or  other  oil,  tobacco,  cigars,  and  other  artides." 

Under  the  act  of  1864  these  inspectors,  and  also  inspectors  of  spirits, 
were  compensated  by  fees  prescribed  by  the  Commissioner  of  Intenud 
Revenue,  and  paid  by  the  owner  or  manufacturer  of  the  articles  inspected. 
Under  the  act  of  1866  distiller}^  inspectors  were  paid  five  dollars  a  day 
and  fees  on  spirits  inspected,  which  per  diem  and  fees  were  assessed 
on  and  paid  by  the  distillers.    The  act  of  March  2,  1867,  section  17 
(14  Stat.,  481),  repealed  the  authority  to  appoint  distillery  inspectors. 
It  required  the  general  inspectors  to  iusi)ect,  gauge,  and  mark  spirits 
before  removal  from  distilleries,  and  imposed  the  other  duties  of  dis- 
tillery inspectors  upon  <<such  other  duly  appointed  officers  as  may 
be  [were]  designated  by  the  Commissioner  of  Internal  Revenue."    So 
remained  the  law  until  the  passage  of  the  act  of  July  20,  1868.    Seo* 
tion  49  of  the  act  authorized  the  Secretary  of  the  Treasury,  on  the 
recommendation  of  the  Commissioner  of  internal  Revenue,  to  appoint 
not  exceeding  twenty-live  officers,  to  be  called  supervisors  of  internal 
revenue.    This  section  placed  the  supervisors  under  the  direction  of  the 
Commissioner,  and  imposed  upon  them  the  duties  performed  by  the 
revenue  agents  and  inspectors  i»rovided  for  in  sections  4  and  5  of  the 
act  of  June  30,  1864;  and  in  addition  thereto  the  duty  "  to  examine  into 
the  ejffioieney  and  conduct  of  all  officers  of  internal  revenue  within  his  [such 
supervisor's]  district;*^  and  in  addition  to  this  duty  it  conferred  on  the 
supervisors  the  power  to  transfer  or  suspend  from  duty  when  considered 
necessary,  within  their  district,  any  inspector,  ganger,  or  storekeeper; 
and  section  51  authorized  thorn  in  case  of  fraud  or  gross  neglect  of  duty 
to  suspend  from  duty  any  collector  or  assessor  within  their  respective 
supervisoral  districts. 
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I  SeotiouB  23  and  24  of  tli6  act  provided  for  the  appointmeot  by  the 
ji^retary  of  the  Treasury  of  storekeepers — one  or  more  at  each  bonded 
BT  distillery  warehonse,  and  stich  number  of  gangers  of  distilled  spirita 
■B  might  be  necessary — the  former  to  bo  paid  by  the  United  States  not 
Receding  five  dollars  a  day,  and  the  latter,  by  fees  proscribed  by  the 
Com misai oner  of  Internal  Revence,  the  aggregate  monthly  fees  being 
iimired  to  the  rateof  three  thousand  dollars  per  annnoi,  which  fees  were 
paid  to  the  collectors  by  the  owners  or  prodnoers  of  the  articles  ganged, 
■nd  by  the  collectors  to  the  gangers.  Section  50  provided  for  the  em- 
Moymmt  by  the  Commissioner  of  Internal  Hevenne  of  "competent  de- 
pctiTes,  not  exceeding  twenty-five  in  number"  to  be  assigned  to  such 
■etective  duty  under  the  direction  of  the  supervisors,  or  such  other 
■pecial  daty  as  the  Commissioner  might  deem  necessary.  Then  it  was 
provided  in  the  same  section  that  after  July  30,  1868,  "no  general  or 
MMcial  agent,  or  inspector,  by  whatever  name  or  designation  he  may  be 
KSOWD,  of  the  Ti-easury  Department  in  connection  with  the  internal 
BBvenoe,  except  insi)ectors  of  tobacco,  snuff  and  cigars,  and  except  as 
nvvided  for  in  this  [that]  act,  shall  be  appointcil,  commissioned,  em- 
bloyed,  or  continued  in  office,  and  the  term  of  ottice  or  employment  of 
UI  sncb  general  or  special  agents  or  inspectors  ■  ■  •  shall  expire  t«n 
Hays  after  this  act  shall  take  efifect." 

\  Taking  into  consideration  this  prohibition,  and  the  sections  of  the 
kltemal- revenue  laws  to  which  it  relates,  and  the  fact  that  ample  pro- 
vfeion  is  made  to  examine  collectors'  offices,  and  that  Congress  intended 
10  prevent  all  abuses  of  the  power  to  appoint  agents,  it  is  reasonable  to 
p&nclude  that  the  purpose  of  this  legislation  was  to  abolish  the  olfices 
if  agentA  and  inspectors  apjtointed  under  sections  4  and  5  and  5S  of  the 
let  of  June  30, 1864,  and  sections  20  and  30  of  the  act  of  July  13, 1866, 
■Kcept  inspectors  of  tobacco  and  cigars,  and  all  special  agents  of  what- 
Krer  character.  The  language  of  the  prohibition  is  so  broad  and  general 
biat  it  comprehends  all.  If  the  purpose  of  Congress  had  been  simply  to 
Bmit  the  number  of  officers,  or  quasi  officers,  siieeifically  named  in  the 
piternal- revenue  laws,  that  purpose  would  have  been  accomplished  by 
Prescribing  the  number.  The  prohibition  in  general  terms  must  be  con- 
Itmed  as  having  some  other  purpose  than  that  which  was  already  ac- 
ibinplished  by  a  limitation  of  the  number  of  officers  and  agents.  And 
p  limit  the  number  of  officers  and  agents,  and  to  allow  clerks  to  be  de- 
nied as  agents  without  limit,  would  render  nugatory  and  of  no  avail 
pe  general  prohibition. 

fThe  act  of  June  6,  1872  (17  Stat.,  330),  amending  sections  49  and  50 
Iftheactof  1863,  reduced  thenumberof  supervisors  to  ten,  and  changed 
pe  title  of  the  detectives  employed  under  section  50  to  that  of  "agents." 
Riednties  of  agents  were  the  same  as  those  prescribed  for  the  detectives. 
ISie  act  of  August  15, 1876  (19  Stat.,  152),  repealed  the  law  under  which 
btipervisors  of  internal  revenue  were  appointed,  and  conferred  upon  the 
Pommissioner  of  Internal  Revenue  the  power  of  transfer  and  suspension 
|nBted  in  the  supervisors.    The  act  of  March  1,  1879  (20  Stat.,  320). 
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authorized  the  Cominissioiior  of  Internal  Kevenue  to  employ  not  ex- 
ceeding thirty-tive  agents  and  contained  the  same  prohibition  in  respect 
of  the  employment  of  additional  agents  as  that  provided  in  the  act  of 
July  20, 1868.     (Rev.  Stats.,  3162.) 

It  appears  to  have  been  the  intention  of  Congress  that  all  dutieiito 
be  performed,  and  all  services  to  be  rendered  in  the  several  coUectioD 
districts,  are  to  be  performed  or  rendered  by  the  local  officers  therein 
or  by  the  revenue  agents.  This  can  be  gathered  from  the  following 
sections  of  the  Revised  Statutes: 

Sec.  1790.  No  officer  or  clerk  whose  duty  it  is  to  make  payments  on 
account  of  the  salary  or  wages  of  any  officer  or  i>er8on  employed  in  con- 
nection with  the  customs  or  the  internal-revenue  service-,  shall  make 
any  payment  to  any  officer  or  i)erson  so  employed  on  account  of  senr- 
ices  rendered,  or  of  salary,  unless  such  officer  or  person  so  to  be  paid 
has  made  and  subscril>ed  an  oath  that,  during  the  period  for  whi(£  be 
is  to  receive  pay,  neither  he,  nor  any  member  of  his  family,  has  reoeiTed, 
either  personally  or  by  the  intervention  of  another  party,  any  money 
or  compensation  of  any  description  whatever,  nor  any  jiroiiiises  for  tbe 
same,  either  directly  or  indirectly,  for  services  rendered  or  to  be  rendered, 
or  acts  performed  or  to  be  performed,  in  ex)nnection  with  the  customs  or 
internal  revenue;  or  has  purchased,  for  like  services  or  sicts,  from  any 
importer,  if  affiant  is  connected  with  the  customs,  or  manafacturer,  if 
affiant  is  connected  with  the  internal-revenue  service,  cousigne-e,  agent, 
or  custom-house  broker,  or  other  person  whomsoever,  any  uierchaodise, 
at  less  than  regular  retail  market  prices  therefor. 

Seo.  3171.  If  any  officer  appointed  under  and  by  virtue  of  any  actto 
provide  internal  revenue,  or  any  pei*sou  acting  under  or  by  authority 
of  any  such  officer,  shall  receive  any  injury  to  his  person  or  property, 
in  the  discharge  of  his  duty,  under  any  Law  of  the  United  States  for  the 
collection  of  taxes,  lie  shall  be  entitled  to  maintain  suit  for  damage 
therefor,  in  the  circuit-court  of  the  United  States,  in  the  district  where- 
in the  party  doing  the  injury  may  reside  or  shall  be  found. 

Sec.  31G9.  Every  officer  or  agent  appointed  and  acting  under  the 
authority  of  any  revenue  law  of  the  United  States — 

First.  Who  is  guilty  of  any  extortion  or  willful  oppression  undercolor 
of  law;  or, 

Second.  Who  knowingly  demands  other  or  greater  sums  than  are 
authorized  by  law,  or  receives  any  fee,  compensation,  or  reward,  except 
as  by  law  prescribed,  for  the  performance  of  any  duty;  or, 

Third.  Who  willfully  neglects  to  perform  any  of  the  duties  enjoined 
on  him  by  law ;  or, 

F(»urth.  Who  conspires  or  colludes  with  any  other  person  to  defraod 
the  United  States;  or. 

Fifth.  Who  makes  opportunity  for  any  person  to  defraud  the  United 
States:  or, 

Sixtu.  Who  does  or  omits  to  do  any  act  with  intent  to  enable  any 
other  person  to  defraud  the  United  States;  or. 

Seventh.  Who  negligently  or  designedly  permits  any  violation  of  tlie 
law  by  any  other  person ;  or. 

Eighth.  Who  makes  or  signs  any  false  entry  in  any  book,  or  makes 
or  signs  any  false  certidcate  or  i^cturn,  in  any  case  where  he  is  by  lav 
or  regulation  required  to  make  any  entry,  certificate,  or  return;  or, 

Ninth.  Who,  having  knowledge  or  information  of  the  violation  of  any 
revenue  law  by  any  person,  or  of  fraud  committed  by  any  person  against 
the  United  States  under  any  revenue  law,  fails  to  report,  in  writing,  sacli 
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teowledgo  or  loformatiou  to  his  next  superior  officer  aud  to  the  Ooiu- 
Isisfiionerof  iDtemal  Beveaue;  or, 

tTeiitli.  Who  demands,  or  accepts,  or  attempts  to  collect,  directly  or 
directly,  as  payment  or  gift,  or  otherwise,  any  sum  of  money  or  other 
iog  of  value  for  the  compromise,  adjustaieut,  or  settlement  of  any 
Hbarge  or  complaiiit  for  any  violation  or  allegetl  violation  of  law,  except 
kB  expressly  authorized  by  law  so  to  do,  shall  be  dismissed  Irou  office, 
md  shall  be  held  to  be  guilty  of  a  misdemeanor,  and  shall  be  fined  not 
lees  than  one  thousand  dollars  nor  more  than  live  thoasand  dollars,  and 
Ike  imprisoned  not  less  Ihau  six  months  nor  more  than  three  years,  Thn 
tonrt  shall  also  render  judgment  against  the  said  officer  or  agent  for  the 
Inoant  of  damages  sustained  in  favor  of  the  party  injured,  to  be  ool- 
Ibcted  by  execution.  One-half  of  the  fine  so  imposed  shall  be  for  the  nse 
\S  the  United  8taten,  and  the  other  half  for  the  use  of  the  iuformer,  who 
jiisll  be  osoertaiued  by  the  judgment  of  the  court. 
^  By  long-settled  construction  of  section  1790  and  the  usage  thereunder, 
M  clerk  in  the  internal -revenue  bureau  of  the  Treasury  Department  Is 
tegorded  as  an  officer  or  person  employed  iu  connection  with  the  inter- 
|Al-reveune  J«m<}e,  If  such  clerks  could  be  lawfully  employed  in  the 
IliterDal-reveuue  service,  no  payment  of  salaries  could  be  made  to  them 
■hile  so  employed,  unless  they  qualified  in  the  mode  prescribed  in  the 
peotion.  Agaiu,  such  clerks  are  uot  "appointed  under  and  by  virtue 
|rf  any  act  to  provide  internal  revenue,"  nor  do  they  i-ender  service  tu 
fte  government  "  under  the  authority  of  any  revenue  law  of  the  United 
plates";  they  arc  appointed  by  the  Secretary  of  the  Treasury,  under 
Uie  aecoud  section  of  the  appropriation  act  of  March  3,  18T5  (18  Stat., 
171,  398),  providing  for  the  "  organization  of  the  Treasury  Department, 
luid  the  several  offices  thereof";  hence,  they  are  not  withiu  the  provi- 
lionB  of  sections  3109,3171.  Congress  evidently  intended  that  internal- 
bvrfftiue  service  was  to  be  rendered  by  officers  appointed  under  and  by 
rirtue  of  internal-revenue  acts,  or  by  ollioera  or  ageuts  appointed  and 
KCting  under  the  authority  of  a  revenue  act.  The  revenue  acts  provide 
fcr  the  appointment  or  employmeut  of  such  officers  aud  ageuts — the  nam 
berof  the  latter  is  expressly  limited  to  thirty-five.  Having  .so  provided 
a  is  clear  that  there  is  no  authority  to  employ  a  clerk  iu  the  Treasury 
Department  to  perform  any  intemalreeaiue  service.  If  such  employ- 
taeul  were  lawful  Congress  would  certainly  have  included  such  clerks, 
■ben  so  employed,  in  the  provisions  of  sectious  1790,  3169,  and  3171  of 
Bie  Bevisod  Statutes,  and  the  fact  that  they  were  not  so  included  Is- 
{jouolusive  that  there  is  no  lawful  authority  for  employing  them  in  per- 
tonniag  any  duty  which  pertains  to  any  officer  or  agent  in  the  internal- 
tevenue  service. 

Iu  any  view  of  the  subject  it  is  impossible  to  find  any  authority  to  de- 
tail clerks  to  investigate  collectors'  offices. 

Where  a  construction  of  a  statute  has  prevailed  which  sanctioned  an 
kxpeaditure,  and  ou  the  authority  of  this  an  expenditure  has  been  made. 
It  would  be  a  hardship  to  refuse  it8  payment.     No  payment   can  be 
taiade  of  expenses  hereafter  incurred  iu  such  cases  as  this. 
I    Tesasubt  Depabtment, 

Firil  OmnplroUer'K  Op-e,  Anijuxt  U,  18HL*. 
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The  expenses  of  the  35  levenae  agents,  anU,  843,  are  reported  on  Tmielien  tbs  limi 
of  wbich  are  prescribed  as  follow : 

CFoTm  13^— B«Tiaed  ICfty,  1877.) 

INTERNAL-REVENUE  AGENrS  MONTHLY  EXPENSE  ACCOUNT. 

The  United  State*  (Ojflce  of  Internal  Revenue), 

AP1*S0PSIATI<»  :  I 

I  To ,  Dr. 

I 
_  /*.  O.  Aidrem:  . 


DolUn.    Cti. 


For  actuAl  necctsMy  expenses  iBcorred  mmI  p»id  as  per  itemised  stotemeot  Minexed, 
M  {ntemsl-reTenae  agent,  daring  the  month  of  ,188- 


Received  payment, 


InUmal'Revenue  AgtuL 

,  being  dnly  sworn,  deposes  and  says  that  the  above  account  is  joit 

and  tmein  all  respects;  that  IJie  services  as  charged  have  been  actually  rendeieii 
that  the  distances  as  charged  have  been  actaally  and  necessarily  travelled  at  the 
dates  therein  specified;  that  none  of  such  distances  have  been  travelled  under  aoj 
free  pass  on  any  railroad,  steamboat,  or  other  conveyance;  that  the  expenses  above 
charged  have  been  actually  incurred  and  paid  at  the  rates  therein  specified ;  that  dur- 
ing the  time  for  wbich  rsaicl  account  is  rendered  the  deponent  has  not  attended  conii 
as  a  witness  or  in  any  other  capacity  for  which  attendance  he  baa  received  any  paj 
whatever,  or  for  which  he  expects  to  receive  any  compensation  otherwise  than  as 
above  charged ;  and  further,  that  all  the  services  charg^  herein  were  necessarily  ren- 
dered and  the  expenses  necessarily  incurred  and  paid  in  his  official  capacity  as  reve- 
nue agent. 


JnternaURefpevue  Agent. 
Sworn  to  and  subscribed  before  me  this 

day  of ,  A.  D.  188  . 


Correct : 


Chief  of  Division  of  Internal- Revenue  Agvntn. 

Treasury  Drpaktment, 
Offick  of  Commissionrr  of  Internal  Revenue, 

,_ ,188. 

Approved  for__  .  _  nnr  ^Utn» 

(•  ._    .) 

C9mmi$9ioner. 
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Itrmized  Staikmknt  of  Actual  axu  Necessary  ExpK^'HKH 

Note. — ThiH  statement  iiiiiHt  show  the  diRtaueeH  travoledy  the  p1ac<*H  viHittHl,  and 
the  expen^iCH  iiiciirreil  on  eaoh  day  on  which  expenaes  are  charged.  Kvery  it<^m  of 
expeutie  exceeding  one  dollar,  except  for  travel  by  public  conveyance,  must  be  at- 
tended by  its  proper  voucher.  Vonchers  should  be  numbered,  and  the  number  ent«red 
in  proper  column  opposite  the  date.  Charges  for  railroad  and  other  fares  paid  in 
traveling  hhould  show  the  places  from  and  to  which  the  fare  is  charged.  Vouchors 
mast  be  furnished  for  hotel  expenses,  showing  the  number  of  days  and  rate  per  diem 
for  boartl. 


,I>atc. 


No.  of 
voucher. 


Amounts. 


The  indoFHements  on  the  voucher  are  made  on  a  blank  form,  as  follows: 


DIVISION  OF  ACCOUNTS 


(Form  132— Revised.) 
internal- re vrn uk  agent's  monthly  expense 

ACCOUNT. 


Agent. 


Month  of 


,  188  . 


Treasury  Department, 
Office  of  Commissioner  of  Internal  Revenue, 

Respectfully   n'ferretl  to  the  Fifth  Auditor  of  the 
Treasury. 


Ih-jm  tif  Cum  m  hnioner. 


H.  Ex,  219 17 
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The  AOCOuutM  under  Die  appropriation  for  uii(ri*IIaiif  ouh  expenses  are  madeoB  Afora 
preeoribed  an  foUown: 

(FOBM  131.) 

MISCELLANEOUS  EXPENSE  ACCOUNT. 


THE  UNITED  STATES,  (Office  of  Internal  Revenae,) 
APPROPRIATION  J\, 


P,  O.  Addrtus: 


,  r^r. 


Dollar 


J 


Ot 


For  ozpflniiofl  incnrrod  arul  puid,  as  por  itemized  HtaiemeBt  uukexed,  darinf(  the 

period  from  the day  of  to  the  day  of ,  188  ,  both  in- 

claaive,  aa  per  authority  i;iTexi  by  the  Commiiuiioner  of  iBlemal  Rerenue,  dated 


Keccivod  payment. 

,  being  duly  sworn,  deposes  and  says  that  the  above  account  isjoft 

and  true  in  ull  respects;  that  the  services  as  charged  have  been  actually  rendered; 
that  the  distances  as  charged  have  been  actually  and  necessarily  traveled  at  the  dates 
therein  specitied;  that  noue  of  such  distances  have  been  traveled  nnder  any  freepsss 
on  any  railroad,  steamboat,  or  other  conveyance;  that  the  expenses  above  charged 
have  been  actually  iiicurre<l  and  paid  at  the  rat«s  therein  specified;  that  during  the 
time  for  which  said  account  is  rendered  the  deponent  has  not  attended  court  m  a 
witness  or  in  any  other  capacity  fur  which  attendance  he  has  received  any  pay  what- 
ever, or  for  which  he  <'>xpeots  to  receive  any  compensation  otherwise  than  as  above 
charged. 

Sworn  and  subscribed  before  mo  this 


day  of 


,  A.  D.  IHH 


i 


Ojgicial  Htle: 


TREASURY  DEPARTMENT, 

OFPinK  OF  Intkrnal  Rkvknuk, 


Appiiovkd  for 
(1...  _         .  ) 


.IB^. 
y^f  dollan? 


Approvkh 


ttkcrvtarif. 


('Ommisnoner. 


ITEMIZED  STATEMENT  OF  ACTUAL  AND  NECESSARY  EXPENSES. 

NOTK. — If  this  account  embraces  traveling  expenses,  this  statement  must  show  the 
distances  traveled,  the  places  visited,  and  the  expenses  incurred  on  each  day  on  wbica 
expeuHcs  are  charged.  Every  item  of  expense  exceeding  one  dollar,  except  for  travel 
by  public,  conveyance,  nuiHt  bo  attended  by  its  proper  voucher.  Hotel  bills  •«!< 
iiate  the  time  and  rate  per  diem.  If  the  account  embraces  payments  for  aervioeB  of 
others  than  the  person  rendering  this  account,  a  voucher,   on  Form  10,  must  be 
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fnmished  in  each  case.    Yoncbers  nhonld  be  nnnibercd,  and  tbe  number  entered  in 
the  proper  column  opposite  the  date. 


Date. 


No.  of 
▼oacher. 


Amoants. 


Tbe  indorsementB  are  made  thereon  on  a  prescribed  blank  form,  as  followB* 

DIVISION  OF  ACCOUNTS. 
(Form  131.) 


ACCOUNT  OF 


POR 


Period  from 


to 


,1B8    , 
,  188     . 


Office  of  ConimisBioner  of  Internal  Revenue, 

,  188     . 

Respectfully  referred  to  the  Secretary  of  the  Ti las- 
ury. 


Deputif  Commitsioner. 


OfBce  of  the  Secretary  of  the  Treasury, 


,188    • 


Respectfully  referred  to  the  Fifth  Auditor  of  the 
Treasury. 


Chief  Clerk, 

NOTS  BT  THE  FIB8T  COMPTROLLER. 

The  legislative,  executive,  and  judicial  appropriation  bill,  for  the  fiscal  year  ending 
Jnne  30,  1884,  as  passed  by  the  House  of  Representatives,  was  reported  February  23, 
1883,  to  tbe  Senate  by  the  Committee  on  Api^ropriatious,  with  au  amendment  as  shown 
in  italics  in  the  following  provision: 

*•  For  f  alaries  and  expenses  of  agents  and  surveyors,  for  fees  and  expenses  of  gangers, 
for  salaries  of  storekeepers,  and  for  miscellaneous  expenses,  including  traveling  exprnsts 
of  8uch  officers  and  clerks  as  shall  be  detailed  for  special  service  by  the  Commissioner  of  In- 
ternal-Btnnue,  itith  the  approval  of  the  Secretary  of  the  Treasury;  and  the  fees  earned  by 
a  gauger  during  any  one  month  may  be  averaged  so  as  to  include  every  day  in  which  he  is 
actually  employed  in  gaugingy  or  in  duties  connected  themrith^  or  in  traveling  in  the  perform- 
•nee  of  duty,  two  million  three  hundred  thousand  dollars." 

This  amendment  in  italic9  was  struck  out  in  the  Senate  February  24,  1883,  and  the 
bill  passed  without  it.  It  will  thus  be  seen  Congress  did  not  give  authority  to  detail 
slerks. 


''^  ',  Trp'nxvry  ihp^ii'tnifinf. 


:    .    -    .  .:  .i-vT  '»•  :>FOi:MK«>  moieties  i;ndrr 
T:..    ^.  i:-i:n  STATrTE>  kki-ativo  to  thk  dis- 


T  ■■      -  -_■*!':         ..    !"*  "T.. : 'I  *.  "l  .^lii.a  .*:i  •■  offit^e  i»r  i>Iai"»;  nf  boii- 

---:•■-  :  ".  -■   .-..-lA-k'T^s"  a*  liein-i  liy  >ection   1174  cif  t be  Rt! vised 

-. ;  -     -        "   '     .     ^"       .    •'  . 
'    •   r..   ••         •  ■  '        ..•;■»•;■.  r\i*:  "  .  .   -*■::::  !:  '*i  ^:;i.l    section  1174  u» 

■    ■    .  •  'I  AiTs".  *A»,  1*7"     I.       J*;;  :■ -i  :••  a  :nt»i«'ty  fif  tiui'S  cd- 
•    .    .-   .      -  "  :   r  *  ■-  .-b  o:fv■.:^  - 

.-     :    :   ■  '■:.!■  i.1*  \  ^  *     .«:    >--      r  Tin*  :i'ii]it»-4e.  iiitViniKn  on- 

T  :'l.-  -  •      •  ■    ■■     .  .    ,.  t:-.  ■  i   ■  :   j  '-:   ■.  r-  »•;"  lUf  Diistrii-t  nf  C»laia- 

a  ■  •    1     .■         -   .  .     .  •■   i-.f^  .-..  :*..    J...".*  ir  ••I*  £  lie  l>i  strict,  wit  heri- 

■■-    '  •..'■.     ■    «  .:"  rxiTS.  iini   .J';!:!!  .i  a:ie  h:iA  lieen  it^llected 

•^:  ;rT     -—  ■     :.  ..    "...        .*.o  iho  Trt' J -.iry  tifi'-ie  I'uiivil  Stales. 
;    iLr  1   .-':;•;;  r     -r..!:- •:.      '^  raakijijai^i-ri^-:  ij:ion*  fur  Jbe  *' deles*  t  ion  or*  rrime," 
r  ■:.-•:"••-  J-    a"  .  .-. ■■    .  .:.   :.  :'>r  i:ir  p.h\mr:.i  of  such  xuoieiicrs. 
Tr.r  '..-■■  .r:  vi  "•   !».-:;■ "  liA.-*  c  •  j>owir  so  orlt-r  |*aymeD(  to  .-in  iut'onii'T. 
•.   r   ■:   :.■»'>-      I  ;.  I  '  :■■     -.'•'_»:.,  1?1 ',  r.—  s*ni::i»-l  .i:.. I  aSrjit-*l. 

•—•"■'-•■.:;■"■.       :  :  i  ■  :•     •  ■.■:  ^vrvi^  ■»  ivirh  c*»iii:»rav.T:'»:i   iix*-^*  liy  law  orreg- 
.;  jT;  »:■-  >  :  ■'■       "  .'.••i  t  ■  :^  ly  as  an  ir.ioriKer. 

-.•  .7'  -.r-    .^  '  *  -vp?  Ti::vr  ]irini::pd!  ti^.>  !o*  i.*!  K-'/tM'.;!:,;  a  siatntt — (llbyei- 
—  :•■..".     -  :..••  •^  ..":::•':  :  ot"  s'U'h  ropr.j  ;.»!.'  i'r-"»v;#ion  on  i ho  same 


I  , 


.h' 


r.' •:  i:      -^:  r-:-- <  rrli'iii::  to  rht*  Di>:iic:  •»:*  C/iuiubia,  ooutain- 

ii  :-  '•:  '  ■■ij^r«'.-s  iii  liU'.-c  l)»'i'«*!iilKT  1.  l^^To,  pn.iviilt*: 

•',<..   .  !  *. ';.   I:  ^i'.i^f  n*'*  /.*'•  I '  '/ft  I  to  lytp  iritihi  r/i?  r^iytriet  any  oj/ict 

r  [,':>.      ■  '    .».ii*    .  ;*.fr  */./•  .„;;{   o*'  hfttcrif  tukiU,  "f  '•'"  <ii»v  *A4ire'  or  lllf^- 

.71  .'.•;.  ■;  t-r\*,*.',  !i  .r  sli;ili  ir  l> '  lawful  ;o  5>ell  or  oifiT  for  sale  within 

.■0    ■  .  i^    ir:y  i'»:iMrv-i:«-kt'r  or  any  sIkho  or  iiiieres:  in  any  lotiery- 

.>  • ;    ^'/i'!  *  'f^t'if'  jt.rs'iH  icho  xh'ili  hc  d  u  /  y  tv»i  r  iVfe-  f  ' ;  f  op\'Hiiing  nga  iwtt 

*  /  // r  / '•  /  '  /   •  t.j  t h  '■<  .^r*ti'»n  sh'il (  be  p u n Uh ed  by  i mnrUon .vi e nt  im  tkt  i>Mi- 

',  »■/  */"'  '"^  ^'  ''*  ''''i  »  '^  ^^*<  ^•'^''"  "'i*^  '*^'*  """■«  ^■'«'»''  *'-«■  WLmr.i*,  «iiiJ«4tfI/ 
'y/'/Vi*  #;/»'/  ;///!/  n  ri/u  t'f  n"i  ir.ss  thm  onr  h*tn  .Vi./  nny  ex%r>refiiHg  onf  tkon- 

J4,       t/.f'       J/      ^.*   f         •       '       ' 

.  *■.('  r,  ,.■:«'  .  ■;■:   -'i-iji  {» »  c.olK'^^tvvl  bv  the  in;r*<h.il.  or  by  ;he  mAJor 
..:  :,  ,...•  •.   •     '  ."•  f  i-v  til  ly  !)■',  on  i)ro.'»*><  oriK-ivl  by  tin?  oouri.  uad  by 

J  ,<•  ..':?'»;  A;»-.i  J».  l-sTS  (20  Stat,,  :;i»j,  proviilt?? : 

•'li.-r    r.i'jy  ;*■  :  ^'>n  sliJiil,  within  thi».  District  of  CoUiuibij,  keeji,  aH 

;#.  '..'  j>;';/j'/".  '/:  !»'•  r.»rj"(frn»Ml  as  owner,  anient,  clerk,  or  in  any  olhfr 

!:'.;i!it.<-i.  y.i  j;i.»*  »/:•!;,'  '.n\y  policy-lottiTV  or  policv-shop.  or  shAilsl^llor 

tr;i;.  J'/  iM»y  t.:.-k<t,  <<t  tHlJf;;it«?,  bill,  token,  or  other  device  pari^i>rtiii; 


or  iiiteiided  to  giiaranti>e  or  assure  to  any  irthuii,  ur  eiitillu  lihu  to  n 
ctiauee  of  drawjug  or  olitiiiiiiiii^  a  prize,  or  sbare  of,  or  intt^re^t  id,  aDy 
prize  luj  be  Urawo  iu  any  lottery,  or  iti  th«  gaiiiu  or  device  uommoitly 
known  as  policy- lottery  or  policy;  or  shall,  for  himself  or  anotlier  person. 
Bell  or  transfer,  or  have  in  hi»  pOBtession,  for  the  purpose  of  sale  or 
transfer,  or  shall  aid  iu  -iellin^,  exehan^ng,  uegotiuting,  or  transferrinti: 
»  chance  or  ticket  io,  or  share  of  n  ticket  in,  any  policy-lottery,  or  any 
soch  hill,  certificate,  token,  or  other  device,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  shall  forfi'it  and  pay  » 
floe  of  not  more  (hau  five  handre<l  dollars,  ur  bv  imprisoned  in  the  Die- 
tciet  jail  not  less  than  two  monlha  oi'  morp  than  one  year  or  I'otJi  in  thi- 
<diaoretiou  of  the  court." 

**Sec.  2.  That  if  any  person  shall  knuwiDgly  permit  in  any  Uouae  under 
his  control,  in  the  Distrust  of  Oolumhia,  the  sale  of  any  chance  or  ticket 
in  or  share  «f  a  ticket  iu  any  lottery  or  policy-lottery,  or  shall  know- 
ingly permit  any  lottery  or  policy-Iott#ry  or  policy  shop  iu  such  boose, 
be  shall  be  deemed  gniltyof  a  misdemeanor,  and,  upon  conviction  there- 
of shall  be  fined  not  less  than  fifty  dollars  or  more  than  live  huudred 
dollars,  or  be  imprisoned  in  the  District  jail  not  less  thiin  two  months 
or  more  than  one  year,  or  both,  in  the  discretion  of  the  court." 

The  organic  act  of  the  District  of  Oolumbia.  Jane  11,  JSIS  (20  Stat., 
105),  provides  that; 

"All  tiixeH  collected  shall  be  paid  into  the  Treasury  of  the  Doited 
States,  and  the  same,  as  well  as  the  appropriations  to  be  ma<le  by  Uon- 
l*re8S  as  aforesaid  [for  one  half  the  expenses  of  the  Di»tnct|^  shall  be 
ilisbnrse^l  for  the  expenses  of  said  District,  on  itemized  ronchers,  which 
aball  have  l>een  audited  and  approve*!  by  the  auditor  of  the  District  of 
Oolumbia,  certified  by  said  Commissioners,  or  a  majority  of  them;  and 
tbeaccountsof  said  (Jommissiouers,  and  the  tax-collectors,  and  all  other 
officers  required  to  iiceonnt,  shall  be  settleil  and  atljusteit  by  the  ac- 
counting-officers of  the  Treasury  Department  of  the  United  States." 

The  act  of  March  3, 1879  (30  8tat.,  410),  provides  that ; 

"  All  moneys  appropriated  under  tlus  act,  together  with  all  revenues 
of  the  District  of  Columbia  fioin  taxes  or  otherwise,  shall  be  deposited, 
to  the  credit  of  the  Treiisurer  of  the  United  States,  in  th?  Treasury, 
*  *  *.  and  shall  be  drawn  therefrom  upon  requisition  of  theCom- 
■usioners  of  the  District  of  Colombia,  *  *  *  ;  and  the  accounts 
tat  all  disbursements  shall  be  m.ode  monthly  to  the  aeeonnttng  officers 
•f  the  Treasury     *     •     •." 

Tbv  at't  of  March  :!,  1881  {21  Stat.,  4ti6),  contains  a  simihir  provision. 

June  17,  1882,  the  marshal  of  the  District  of  CoIuinbiH  addressed  a 
letter  to  the  First  Comptroller,  saying,  that  "partie;?  who  have  become 
teforniers  in  lottery  cases  before  the  police  court  of  Iliis  District  have, 
■poD  vortifii'-ates  of  the  clerk  of  said  court,  made  application  for  one- 
balf  the  fines  collected  in  such  cases;"  and  asking  an  opinion,  whether 
bis  accounts,  as  marshal,  for  fines  collected  in  said  police  comt  "will 
be  allowed  to  include  such  dishnrsemi^nt^  and  receipts  takf^^ii  therefor 
eotered  to  his  credit." 

Tb«  marshal  of  the  District  of  Columbia  is  a  disbursing  officer.  (I 
Lawrence.  Oompt.  Dec,  App..  Oh,  xv,  624,  02«.l 
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OpiNiON  ijv  William  La.wrFjNOBj  Fimt  Gompt roller  : 

Tlie  act  of  April  29, 1878,  creates  new  offenses  in  relation  to  policy-lot- 
tcries,  policy-shops,  &c.  It  re-enacts  some  of  the  provisions  of  section 
1 1 71  of  the  Kevised  Statutes  relating  to  the  District  of  Columbia,  defla- 
iijf;  crimes,  tsspecially  that  in  regard  t/O  selling  lott43ry-tickets,  and  it 
enlarges  the  provisions  of  this  section.  It  does  not  provide  for  moietiefl 
to  informers,  as  does  section  1174;  and,  so  far  as  this  section  is  saper- 
seded  by  the  act  of  April  29, 1878,  informers  are  not  entitled  to  moie- 
ties. Their  services  are  provided  for  by  appropriations  for  "detection 
of  crime'' — District  appropriation  act  of  March  3,  1881  (21  Stat.,  4C3). 
This  is  an  appropriation  sufficiently  comprehensive  to  pay  informers. 

The  act  of  April  29,  1878,  loaves  unchanged  and  in  force  that  provis- 
ion of  said  section  1174  which  defines  the  offense  of  keeping  "  within 
t  Ik*  ^>istrict  any  ollicc  or  place  of  business  for  the  sale  of  lotteif-tickets,* 
♦S:('.  As  to  this  oU'ense,  or  any  punishment  by  line  for  the  same  under 
thi>  section,  informers  are  entitled  to  a  moiety;  for  the  section  provides, 
iis  (n  lines,  that  one-half  "shall  go  to  the  informer.'^  Tiiis  provision  is 
nor  i'xpressly  repealed,  nor  is  there  any  repeal  by  implication.  The 
a<*r  of  April  29,  1878,  is  not  so  far  a  revision  of  the  crimes  statutes  as  to 
operate  ^as  a  repeal  of  the  provision  of  section  1171  making  it  an  offense 
to  koe])  within  the  District  an  office  for  the  sale  of  lottery -tickets,  nor  of 
tin*  provision  of  said  section  giving  moieties  to  informers  upon  convic- 
tio'i  of  persons  of  such  offense.  In  1  Kiclianlson's  Supplement  to  the 
Revised  Statiit«»s,  published  18SI,  page  xiv,  this  section,  1174,  is  not 
inentioned  :is  one  "altered,  aiTccted,  or  repealed  by  legislation,"  since 
the  revision ;  but  a  portion  of  it  maybe  superseded  by  the  act  of  April 
20,  1878 — that  is,  the  provision  making  it  penal  "to  sell  or  offer  for  sale 
wirhin  the  District  ;iny  lottery  ticket  or  any  share  or  interest  in  any 
lott<^ry-tiek«^t  *' — l)e(<Muse  this  seems  to  be  provided  for  in  said  act.  The 
only  iin(^,  thereforo,  which  can  l)e  imposed  for  the  last  offense  is  that 
]»n'>cril)ed — not  by  section  1171,  but  by  the  act  of  April  29,  1878. 
'Vln'  provision  of  section  1 171  for  a  moiety  as  to  tliis  offense  must  nec- 
essiirily  fall  by  the  repeal,  hiM-anse  no  line  upon  conviction  of  it  can 
any  longer  be  iinj^osed  nnd«T  tiiis  section,  onf  of  which  the  moiety  can 
be  jraid. 

The  residue  of  section  1171,  above  printed  in  itJiIieH,d(>es  not  seem  to 
1)(^  superseded  or  repealed  by  iinjdication.  There  are,  among  others, 
three  principal  modes  of  rej)csd — (I)  by  express  repeal,  (2)  by  theeniu't- 
incrit  of  sucli  repu;j[n;int  ]>rovision  on  the  sjiine  subject  that  both  statutes 
(M^inot  stand  to,i;etlier,  and  (-i)  by  a  subsequent  statute  revising  tbc 
vlide  subject,  and  coveriiiL,  the  same  objects.  There  is  no  express 
re]>ealor  section  1174,  and  no  absolute  repugnance  as  to  the  clauses 
nu^ntioned.  (Tiishop,  Written  Laws,  157-102;  United  States  r.  Tynen, 
11  Wall.,  92;  Henderson's  Tobacjco,  11  Wall.,  ()57.)  The  only  ground 
upon  whicli  a  repeal  can  be  ••laimed  is,  that  the  act  of  April  20,  187^.  is 
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"reriitidit  ul'  ftlit^]  wbole  Kubject"  embraced  in  sectiuu  1174,  and  so  a 
I  repeal  by  implication  of  tbe  wbole  sectiou.  Tbe  nilei  in  Mucb  case  tuie 
been  tbiiB  Ktat4>d :  "  Wbere  two  acts  are  uot  in  express  terms  repugnant, 
yet  if  the  liitter  cocers  (AeicAoteflN'i/ecl  of  the  firsts  and  embraces  now 
provisinua,  ptainly  showing  tbat  it  w&a  intended  as  a  substitute  for  tbe 
first  act,  it  will  oi)orat«  as  a  repeal  of  tbat  act.'"  {United  Statesv. 
T>'nen,  11  Wall.,  93.)  Tbis  repeal  occurs  wbeu  tlie  subjects  and  objects 
of  both  statutes  are  tbe  same.     (United  States  r.  Cluflin,  97  U.  a.,  546.) 

Bishop,  in  bis  new  and  valuable  work  "On  tlie  Written  La 
"Tbe  just  doctrine  is,  that,  without  exception,  ii  statute  in  affirmative 
terms,  with  no  intimation  of  an  intent  to  repeal  prior  laws,  does  uot 
repeal  tbem,  unless  the  new  and  tbe  old  are  irreconcilably  in  confiict." 
I  {Se>\  16(1.)  And  he  saya  no  such  repeal  takes  place  "  when  the  legis- 
lative boily  makes  what  on  its  face  is  a  mere  addition  to  tbe  laws, 
employing  no  negative  words  and  saying  nothing  of  repeal."  (Sec. 
161.)  In  such  cases  of  different  statutes  a  rt-peal  by  implication  takes 
place  "only  to  tbe  extent  of  the  reiiuguiince."  (Bishop,  Written  Laws, 
15a;  Elro<ifi.GiIHIan(i,IIowcll&Co.,27Ga.,4C7;  neiidersab'sTobacco, 
,  II  Wall.,  657.)  Uiwn  the.se  autboritie-s  and  many  others  which  may  be 
cited,  it  is  clear  there  is  no  total  repeal  of  section  1174. 

if  the  act  of  April  29,  1878,  stood  alone,  and  section  1174  of  tbe 
Bevised  Htatntes  relating  to  the  District  of  Oulambia  had  not  been 
vnactod,  keeping  an  "oUii^  ur  place  of  budness  for  the  sale  of  lottery- 
tickets,  or  of  any  share  or  interest  in  lottery  tickets"  witliiu  tbe  District 
i>r  Columbia,  would  uot  constitute  an  offense  against  the  laws  of  Con- 
ffTtss  relating  to  the  District.  Hence,  not  expressly  repealing,  being 
repugnant  to,  or  embracing,  tbat  provision  in  saiil  section  1174,  which 
previoQsly  enacted,  that  "it  shall  uot  be  lawful  to  keep  within  the  Dis- 
trict any  office  or  place  of  business  for  the  sale  of  lottery-tickets,  or  of 
an;  share  or  interest  in  lottery- tickets"  it  does  not  operate  as  a  repeal 
thereof;  so,  not  operating  as  a.  repeal  of  so  much  ot  said  section  1174  as 
ereatcd  tbis  new  offense,  it  does  not  repeat  tbat  portion  of  said  section 
wliich  prescribed  a  fine  and  jM-naltyfor  such  offense,  "one-half  of  which 
sbitll  go  to  tbe  informer  and  the  other  half  to  the  District." 

The  inquiry  then  ariH(-s  how  shall  the  informer  be  jiaid  t  It  is  clear 
tbat,  when  anapproprialionbasbeenmade  by  Congress  for  the  parjiOBei 
be  ia  to  be  paid  by  the  Commissioners  of  the  District  on  an  itemized 
voDcher  approved  by  tbe  Auditor  of  the  nistnct,  with  evidence,  (1)  that 
he  was  the  informer,  and  (2)  that  a  fine  has  been  collected  nuder  this 
Nfction  and  paid  into  the  Treasnry  of  the  United  Stales.  Tbe  fine 
iH  a  part  of  the  revenues  of  tbe  District.  Section  1079  of  the  Revised 
Statntes  relating  to  tbe  District  requires  all  fines  imposed  by  the 
police  court  to  be  collected  and  paid  tiver  to  the  Di.strict.  The  act  of 
March  .%  1S7!>,  requires  tbat  "all  revenues  of  the  Dislriet  •  •  ■  from 
laxes  or  otherwise,"  shsUI  bepaidintotbcTreasary  of  the  United  States. 
All  tbe  recent  District  upproprintion  aels  contain  this  pnivisinn.    The 
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:rt  x}i  Jiiiif  11,  1S7S. aiitl  ocbi'i   .v.-is  eirwl.reqjiirt-  all   these  rrvfuu*- 
To  \\t*  ••  'li-JMur^i-rl  i.»r  lijt.'  t-xj«enM-st»f  si*id  l>i."?trk*r.  mii  itemized  voni-Ur. 

•  •     •     iTiipruv^  fl  l>v  I  lit*  Aii'liior^tf  the  Dihtriet."     It  ne«;e«<>arilv  I'l  I  o«» 
■  .::  \\iv  n\M>\iA  *"!l'  lilt-  l)i>iiii:t  eaiinfit.  out  of  :i  n:;i^  n^llected.  j-av  tS.- 

ir!:.i;;.'  r.     Tiie  jMil'.r  u.»i!r;  iuis  t:.i  |Mi'\t-r  t«»  iliift  the  paynienr.  aiHl.: 

•  1  ■*->  T  Mt  ;Vi:.<^-.ir  r'..;':  i:  is  cli:!,;**!  wirli  rlie  «hitv  ni  nrnlin'j  wlmtbein 
:i:-i;ii:-       -:■    .■^»I•li:lJ•  ■Vi^  ii:«»iif  i  i*  isivmeiit,  Ti-.i    ''i.-viiihriff  u^::^  i^ 

••S.I  .  '*■  .  i  ■  ..  :  .-.^wk'^s  i.iiiiit  ;»ii  iij-on  ri.i.-  .;  iil^^iniriijs  4if  rlie  p<»lht- 
• 'iTirr.  i«r   -  »        ■  '=  T:>u-tti"  ;ts  luav  l»f  iiec*->>.ir.v.  >]iall  i-e  ajijjlii-d  to  ibf 

i-  ■:  :  •  lat*  il.t  •»!.'  "^.'iiiirts  \*»-ri-  i*aiil  by  rLi-  rii.-r>l.;il  oat  oi  tLi>ML'. 
wi-h.'."  .'T.y  ;i;].i..:':;iii;v«ii  .:rr.  (Bundv's  '.\.<e.  1  Lawrencf,  Con.i-: 
iJfr"..  I^*  .     Tl:!"^  ^^  .<  du:.r.  eiihf-r  iij  on  il.*-  ;ii».-i»ry  tliat  ciiee;  cuIIfcU'" 

':•'.*  r:i •    ::'.L:ot   livii;::  r:n«::i-v  ;n   ::♦■  Trei.i>urv  •»:    -Avr   \'v\\i< 

Star*:-,  ;:-:,.:  ..•iilii-i  iu  iL*.*  iLaisiitT  .-'i;!:t<i.«'r  iipiin  iL*-  tlm»iy  ri:..' 
•bi.s  sf-^^-'i  •::  'i^  ..*  ;:>Llt'  .i:i  approj«i::*iiM:!  a*  *.  Ti.ir  latter  |.»r«»iM»itii»u  <:-«::: 
'-0*  ''  '  ■  v.:!-l.  '  .i\v]\  <  Vi«^' .  ■  i.:''\  :>.  i'-» .  r'«.»nii':.  Dtr..  141: 
lJu!.i'.*  •  :-  .  /•4..  1^4:  *■••:.."«-:•«  •  -  .  L  /»/..  Jil  "/..  .'>i  .  Tin;  :«»r::f. 
;inj: •..-!*.-  ;  ^  *•»  ij'uiji.  .  ii  ■  .'J.iiirii.S^. •:»-•»  -»•■;••.■■:"..•  ijUvsiioD.  Fint-? 
ir-jjHj^ril  :■  .    :•-'  jMiiii-H  •  ..:i:*  ,».-li  ii:^  !•!  iLt*  IrY^U-it.-*  i*:  cbt?  I>i.stri(.'t,  ba[. 

"'»y  :•.•:  •  :  i"'i»-  -^i.::  ;V  ^.  .i:»-  lo  W  |i  lid  i:'.:..!  tLr  Tn-xsiiry  i.n'  the  Unitt'il 
.^•*i*r-.  -.:-'i  ■  i:i  '■:  !.  '..  ..lil  nii:  by  .i'.::'.;.»r!:y  rii  a'j  anj.rojiriation  ai-: 
.■^i:.  -:  ■  -•■  V  "  '■:  ?•[  .-. !.  :.  1^7'L  rvriiii:.^  "all  r»-Vf-TiM-.i  i.f  the  Diifirirt " 
'•J  : -:  *    ■     r      ,-i.v  Ml*  :::■■   riiii'^I  ^'-^Tf-^.  .\\A  iii  coniit^rti-.': 

•  ":'."■        *     :    '".   ■    - 1.  ' -7'*.  rt--;';;:!:  ^  .:'■  r-   "•  :   i-.^  :i' ••  ■•«  di^lmrsti; 

>t  •::—  -     ..*■.•:  ■•:  r.  .    !•>■.:  ■■•.'"  r".»-  isia:-*::  il  ..   -  •..  fl-  u.-  ilNburseim-u* 

-';  ■.''■••■.:_'.•!  .-."•.■,:  rii-.-  »fv  "  :  *-•,-•.  rin'i  liiSOiilviVf 
'   *'  it      •     *i        •  :    '  :■  -  :'     1   :■:    li:  Lj;  >  *.*«»  S^ipideiut^iit  to  tlir 
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IN  THE  MATTER  OF  THE  PAYMENT  OF  CLAIMS  WHEN  THE  STATUTE 
APPROPRIATING  MONEY  FOR  THE  PURPOSE  CONTAINS  A  FALSE  DE. 
8CRIPTION  OF  THE  CLAIMS  OR  THE  CLAIMANTS.— FALSE-DESCRIPTION 
CASE. 


L  Wbeu  a  claim  or  a  claimaut  mentioned  iu  an  appropriation  act  is  falsely  described 
therein,  or  has  a  false  descriptiou  thereto  appended,  such  description  may  be 
rtji'cted;  and,  if  there  remain  a  snfBcient  description  to  identify  the  claim 
and  the  claimant,  and  a  purpose  in  the  act  to  malre  payment,  it  mtfy  lawfully 
be  made. 

I.  Tlic9  maxim,  faUa  demonairaHo  non  nocet,  eum  de  oorpare  constat,  generally  applies  an 
well  in  the  construction  of  statutes  as  in  other  cases. 

I.  Th*>  maxim  applied,  and  payment  authorized:  I.  In  the  case  of  an  appropriation 
**to  n^fund  to  the  sureties  of  C.  H.  Davis,  late  postmaster  at  Vernon  Springs, 
Alabama,''  there  being  no  such  place  as  **  Vernon  Springs,"  but  said  Davis  being 
(iufhciently  identified  as  late  postmaster  in  Alabama.  II.  In  the  case  of  an  ap- 
l>ropriation  to  pay  (1)  John  W.  Spencer,  (2)  certified  claim.  No.  3705,  (3)  for 
horHo  lost  in  the  military  service  (4)  the  snm  of  |I50  (5)  allowed  by  the  Fourth 
Auditor  and  Second  Comptroller,  when,  in  fact,  (1)  Spencer  had  no  claim,  and 
(2)  the  Fourth  Auditor  had  no  jurisdiction  of  such  claims,  but  in  other  respects 
the  claim  was  correctly  described,  and  the  certificate  numbered  3705  in  the 
Treasury  Department  showed  $150  due  Kate  R.  Bowdish. 

The  following  is  takeu  from  the  act  of  Congress  of  August  5,  1882 
(22  Stat.,  257,  261,  281,  282,  283): 

AN  ACT  making  appropriations  to  supply  deficiencies  iu  the  appropriations  for  tlin 
fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty-two,  and  for  prior 
years,  and  for  those  certified  as  due  by  the  accounting  ofiicers  of  the  Treasury  in 
accordanee  with  section  four  of  tlie  act  of  June  fourteenth,  eighteen  hundred  and 
«eventy-eight,  heretofore  paid  from  permanent  appropriations,  and  for  other  j)ur- 
poses. 

jBe  it  enacted  by  the  Senate  and  Mouse  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled^  That  the  following  sums  be, 
and  the  same  are  hereby,  appropriated,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  for  the  objects  hen»inafter  stated, 
Bamely : 

To  enable  the  Secretary  of  the  Treasury  to  refund  to  the  sureties  of 
O.  U.  f)avi8,  late  postmaster  at  Vernon  Springs^  Alabama^  the  amount 
eollected  upon  a  judgment  of  court  in  excess  of  the  actual  amount  due 
the  United  States  from  said  postmaster,  as  appears  of  record  in  the 
office  of  the  Auditor  of  the  Treasury  for  the  Post-OflBce  Department, 

seven  hundred  and  thirty-one  dollars  and  seven  cents. 

•  •  •  •  •  *  • 

Sec.  3. — That  for  the  payment  of  the  following  supplemental  list  of 
claims,  which  are  fully  set  forth  in  House  Executive  Document  Number 
Two  hundred  and  two,  Forty-seventh  Congress,  first  session,  and  are 
allowed  by  the  iiccouiiting  officers  of  the  Treasury  under  the  fourth  sec- 
tion of  the  act  of  June  fourteenth,  eighteen  hundred  and  seventy -eight, 
since  January  fourteenth,  eighteen  hundred  and  seventy-two,  transmit- 
ted by  letter  of  Secretary  of  the  Treasury  of  May  fifteenth,  eighteen 
kundred  an<l  eighty-two,  there  bo  ajipropriated  as  follows: 


266 


First  OomptroUer^s  Office^  Treasury  Department. 


CLAIMS   ALLOWED  BY   THE  THIED  AUDITOR  AND   SECOND   COMPTROL 

IjEB* 


For  horses  and  otlier  property  lost  in  the  military  service,  for  same 
period,  fifteen  tlionsand  four  hundred  and  eighty-two  dollars  and  sixtj' 
nine  cents. 

The  House  executive  document  referred  to  in  the  foregoing  section, 
contains  a  schedule  of  claims  allowed  under  the  caption,  with  descrip- 
tions of  claims  shown,  as  follows: 

Amounts  allowed  hy  the  accounting  officers  of  the  Treasury  Department 

ALLOWED  BY  Tin:  FOURTH  AUDITOR  AND  SECOND  COMPTROLLER,  UNDEB 

SECTION  4,  ACT  OF  JUNE  14,1878. 


o  o 


c 
5^ 


3192 


Xatne  of  rlniniunt. 


j  Approprjation  from  which 
'  payable. 


853 


WATl  DKI'AlirMEXT.    ! 

Cl  AIMH. 


Jani''**  Shaw ,  Homes  and  other  pit)perty 

loMt  in  the  military  Hi^rv- 
'  ire  of  the  Uiiitr«rStat«ft 
l»rior  to  Juni'l.  1^79  (Hec- 
tioriH3J82tx>31K3.  Iti'.visod 
Statiit4>A). 


nOHI*  '  Mary  J.  L^'piniii.  wiilow  *>{ 
Thomau  iSputin.  <lr- 
r.i'ji.sf'd. 


<i(i 


18R1 


iHi^i 


$|M1   7J 


.* ;!»   'i 


?r706 

John   W,  Sp^'iuii    . .      

...   (h>  

18f>:i   .. 

ISO  24 

3705 

d...... 

-do 

l«.rl   .. 

150  m 

7752 

ir»rgar«t     WiMhhiun.     .. 
widow  of  Hurmi  Wu<,l, 
burn,  d«-ri  i.-^«'«i 

.       do 

...               '    IH»M    . . 

1 

128  7.'. 

i 

Amount..:    Total.     ^HciuarU 


Claims  '^  for  horses  and  other  properfy  h)st  in  the  military  service" 
are  allowed  by  the  Third  Auditor  and  Second  Comptroller.  Among  the 
claims  so  allowed  was  one  in  favor  of  Kate  B.  Bowdish,  the  balance  due  ■ 
as  certified  by  certificate  No.  3705  bein*::  $150,  for  a  horse  "lostinthft 
military  service."  The  certificate  No.  3705  appears  in  the  schednle 
above  under  the  caption  of  claims  ''allowed  by  the  Fourth  Auditor  and 
Second  Coin])troller,"  when  it  should  have  been  under  the  caption  of 
claims  allowed  by  the  Third  Auditor  and  Second  Comptroller,  and  the 
name  of  the  claimant  is  not  in  the  schedule,  but  is  indicated  by  a  ''da" 
under  the  name  of  ''John  W.  Spencer." 

Au*just  17,  18S2,  the  Secretary  of  War  made  a  requisition  on  the 
Secretary  of  the  Treasury,  asking  that  he  will  "cause  a  warrant  for 
$150  to  be  issued  in  favor  of  Kate  R.  Bowdish  due  on  settlement  as  V^ 
^certificate  <>f  Second  Com])troller  No.  3705,  to  be  charged  to''  appropri*- 
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lions  for  '*  horses  and  other  property  lost  in  the  military  service  i>rior 
to  July  1,  1879."  There  is  a  memorandnm  thereon  as  follows:  **Thi8 
case  is  reported  on  page  29  of  House  Ex.  Doc.  No.  202,  47th  Cong.,  Ist 
Sess.,  as  -do.'  under  the  name  of  John  W.  Spencer." 

In  relation  to  the  claim  first  above  mentioned  in  the  appropriation 
act  in  favor  of '*€.  H.  Davis,  late  postmaster  at  Vernon  Springs,  Ala 
buma,"  it  is  to  be  observed,  there  is  no  such  post-office  as  "Vernon 
Springs"  in  Alabama,  but  there  is  a  post-office  at  Union  Springs,  Ala.,  at 
which  place  C.  II.  Davis,  whose  sureties  are  the  claimants,  was  post- 
master, and  there  has  been  no  other  person  by  the  name  of  <  ■.  IT.  Davis 
as  postmaster  in  Alabama. 

The  First  Comptroller  is  asked  to  decide,  whether  warraiUs  can  law- 
fully issue  for  the  payment  of  these  (claims. 


OriMON  BY  William  Lawrence,  First  Comptroller. 

The  questions  presented  relate  to  two  claims. 

The  act  of  August  5, 1882,  appropriated  $731.07  in  favor  of  "the  sure- 
ties of  C.  H.  Davis,  late  postmaster  at  Vernon  Springs,  Alabama."  If 
it  is  competent  to  admit  evidence  to  show  that  there  is  no  such  post- 
office  as  "Vernon  Springs"  in  Alabama,  and  that  0.  H.  Davis  was  post- 
master at  Union  Springs.  Ala.,  and  not  elsewhere,  and  then,  upon  this 
evidence,  to  reject  the  false  description  in  the  statute  "at  Vernon 
Springs,"  and  then  give  effect  to  the  remaining  words  of  the  statute, 
payment  can  lawfully  be  made  to  the  sureties  named.  So,  as  to  the 
claim  of  Kate  R.  Bowdish;  if  it  is  competent  to  show — (1)  that  tlie  Second 
Comptroller's  certificate  No.  3705  was  in  her  favor,  and  thus  contradict 
the  effect  of  the  abbreviation  "do."  under  the  name  of  "John  W.  Spen 
cer"  as  payee,  and  (2)  that  her  claim  wa^  allowed  by  the  Third  Auditor 
and  thus  locate  it  under  the  proper  caption  in  the  schedule  correcting 
the  false  description  in  the  caption — and  then  give  effect  to  the  appro- 
priation act  and  schedule  as  ea^ih  are  thus  corrected,  the  claimant  can 
be  paid.  The  law  as  to  each  case  is  this:  It  is  competent  to  show  the 
errors  mentioned,  not  for  the  purpose  of  thus  giving  effect,  either  to  the 
statute  or  the  schedule  as  corrected,  but  simply  for  the  purpose  of  reject- 
ing the  false  descriptions.  If,  wheu  the  false  descriptions  are  thus 
rejected,  a  sufficient  description  remains  to  identify  the  claims  and 
claimants,  and  to  clearly  indicate  a  purpose  on  the  part  of  Congress  to 
make  appro])riations  for  their  payment,  they  may  be  paid.  Thus  (^ireen- 
leaf,  Evidence,  Vol.  1.  see.  301,  in  discussing  the  admissibility  of  parol 
evidence  to  explain  a  written  instrument,  so  as  to  correct  a  false  demon- 
stration or  description,  and  ai>]>lj  such  instrument  to  its  proper  subject, 
says : 

There  is  another  class  of  cases,  •  *  »  »^  namely,  those  in  which, 
upon  applying  the  instrument  to  its  subject-matter,  it  appears  that  in  re- 
!:ition  to  the  subject,  whether  person  or  thing,  the  description  in  itii» 
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true  ill  part,  but  not  true  in  every  particular.  The  rule,  iu  such  enses* 
i8  derived  from  the  in^xim— Falsa  demonsiratio  non  nocct-^cum  decor- 
pore  constat^  Here  so  much  of  the  description  as  isfalite  is  rejected;  and 
the  iustruiueiit  will  take  effect,  */ a  «Mj;^ctc?it  description  remains  Utoi 
certain  its  application.  His  essential^  that  enough  remains  to  show  plaint? 
the  intent.  ''  The  rule," said  Mr.  Justice  Parke,  t  " is  clearly  settl^,  that 
when  thc^e  is  a  suliicient  description  set  forth  of  premises,  by  piviug 
the  particular  name  of  a  close,  or  otherwise,  we  may  reject  a  false  de- 
monstration ;  but,  that  if  the  premises  be  described  in  general  tcrniK, 
and  a  particular  description  be  added,  the  latter  controls  the  former.'* 

(See  Clinton  r.  Enn:le]»recht,  13  Wall.,  448;  United  States  r.Bradlej, 
10  Pet,  313.) 

The  reason  and  i)olitjy  of  the  jirinciples  thus  stated  apply  as  well  in 
the  exposition  of  statutes  as  in  written  instruments  relating  to  real  or 
personal  luoperty.  In  Pottei-'s  Dwarris  on  Statutes  and  Constitutions 
(178)  it  is  said,  in  effect,  that  generally  the  same  rules  aj>plicable  "to 
the  construction  of  deeds  and  w  ills,  hold  ^ootl  in  the  construction  of 
statutes";  and  Sedgwick,  Construction  Stat.,  and  Const.  L.,  2d  e<l., 
354,  says,  '*the  maxim^  falsa  dewonstralio  non  nocetj  ax>plies  to  statutes 
as  well  as  in  other  cases.'' 

The  twt>  claims  under  <u)nsiderMtion  may  lawfully  be  paid,  and  war- 
rants may  lawfully  issue  tlierefox. 

TuKASUUv  Departme1?jt, 

First  (\)mptroU(r's  Office,  August  2(»,  1881.'. 


IN  Tin:  MATTER  OF  THE  VKK  DIKM  FEE  OF  ClRCUrf  COURT  COMMIS 
SIONKUS  IN  CASKS  HEFOKE  THEM,  WHEN  THERE  13  NO  "  HEARING  AAD 
DECIUINO  ON  CRIMINAL  CHARGES,"  BUT  ONLY  AS  TO  CONTINUANCE- 
COMMISSIONERS'  PER  lUFM  CASE 


L  A  cir<  liiJ  .  o,iit  V  i»:riiuirtsioiu*i  im  tiot  cutitlt'd  to  a  jiei  tliem  fee  merely  for  the  coutinu- 
aiic«i  oft  lie  Iicariiij;  of  u  cniniiial  rhiirge  by  reasou  of  the  absence  of  witneR««,<H' 

for  t»tlui    K  :MlNr. 

The  Revise*!   .Statutes  (se<!.  847)  provide,  a.s  to  fees  of  coniniissioDen 
of  eireuit  i-ourts,  that  they  Hh:i]l  be  entitled  to  receive — 

"For  hearinj^  and  decidiii;^  om  eriininal  charges,  five  dollars  a  day  lor 
the  time  nece>^sarily  employed.'' 

The  questiou  is  presented  to  the  Kirst  Comptroller  to  deeide,  whether 
a  Unit^ul  States  oommissioiiei  is  entitled  to  a  i)er  diem  fee,  when  a  party 

*  ''G  T.  1.'.  i'uG;  Hkm.tj.V  M:ixiinH,  p.  xiOJ)  [(k!»J  :   Hsf.  M:«x.  Rej;.  2'k     And  8eo  Ju«t 
Inst.  lib.  '2,  tit.  'JO,  $  '2i*.     >i  tjuiddn  .«   noiniiir,  nrfnnuhn.  fnauoniintf  agnomin(  1«$* 
iarii,  ietttatur  vrravcril,  vunt  dt  ptr^ona  vonHiut^  rtihiJominutf  vub.t  legaium  ;  idemque  t9  ke- 
redibus  tiervdtur ;  et  rfctv:  nonniui  tnhn  fifjnifUatKUprmn  Koniinum  tjratiA  reperta  funi;  p* 
Halio  qnolibtt  modo  intelliganiur^  nihil  inftrcaf. 

T'Do"  <\.  Sfnith  r.  Gallo\vav.  %  F    A  Ad,  4:^,  f.l." 
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pliarged  with  crime  is  broupilit  before  faiin  od  u  warrnnt  of  urrest.,  audby 
leaaon  of  the  abeeace  of  wittictsses,  or  for  otber  cause,  the  case  is  con- 
Unacd  for  hearing  to  a  future  day,  witlioiit  '•  liearing  anil  (ieciding"  oii 
Ibo  criminal  <rhargp. 

Dpikion  KY  \Vill14M  Lawebncb,  Fimt  Comptroller: 

Prior  to  l&\Hi  no  per  diem  fee  was  allowed  when  the  hearing  of  a  eriuii- 
lal  eliargebeforeauommiasiotier  wan  merely  continued  fur  cause  uhown. 
hX  that  time  section  4  of  the  act  of  August  l(i,  1S3G  (11  Btat.,  49),  gare 
I  right  of  appeal  from  the  decision  of  the  accounting  oflicers  to  the  Sec- 
retiu-y  of  the  Interior.  On  an  appeal  to  the  Secretary  the  assistant,  as 
Lcting  Secretary,  held,  that  a  commissiouer  iu  each  cases  was  untitled 
o  tbo  per  diera  fee.  (See  Comptroller's  letter  to  Secretary,  April  7, 
MS,  And  Assistant  Secretary's  reply  thereto,  April  19,  I8(iC.] 

The  provisions  of  the  fourth  section  of  theactof  Angust  16, 1850,  were 
tnpliedly  rei>ealed  by  the  act  of  March  3U,  t8CS  (15  Stat.,  54;  14  Op. 
&tt.  Gen.,  104),  The  Acting  Secretary  relied  on  the  analogy  of  allow- 
uncos  to  district  attorneys,  and  cited  0  Opinions  of  Attorneys-General, 
L70,  But  that  opinion  relates  exclusively  to  cases  where,  before  war- 
rants of  arrest  are  issued,  the  district  attorney  goes  before  the  i-^mmis- 
Rioner,  makes  the  accusation,  and  produces  his  witne.sses,  or  a  sufficient 
nomber  of  them  to  make  out  a  reasonable  prima  facie  case.  If  sach  a 
practice  now  obtains,  it  is  coii&ued  to  a  very  few  jndicial  districts. 

The  printed  instmctions  to  commissioners,  issued  by  the  judge  of  the 
United  States  district  court  for  the  we3t*»rii  district  of  North  Carolina, 
Way  term,  1880,  contain  the  following: 

"  'So  per  diem  charge  must  be  made  by  a  coramJAsioner  when  a  case  is 

erely  continued,  as  such  charge  is  only  allowable  for  the  days  actually 
«nil  uecessurily  occupied  in  hearing  and  determining  a  case." 
,    And  the  oircnit  court  of  the  United  Stiites  for  the  district  of  Kentucky 
made  the  following  rule,  October  3L,  18S3: 

"When  a  commissioner  conlinui^s  a  case  the  reasons  for  such  contin- 
ntuice  must  be  entered  on  his  record,  and  stated  in  his  report  of  trial 
sent  to  the  court.  No  per  diem  charge  must  be  made  by  a  commissioner 
when  a  case  is  merely  continued,  iis  such  chargoisonly  allowable  for  the 
days  actually  and  necessarily  occupied  in  hearing  and  deciding  a  case." 

These  ni\K»  are  sutttained  by  the  law.  The  language  of  the  statute 
«oarccly  needs  construction.  It  gives  a  per  diem  fee  "  for  hearing  and 
deciding  on  criminal  charges."  This  does  not  give  a  fee  for  time  ocoa- 
pied  in  poslponing  the  hearing,  or  iu  hearing  and  deciding  the  question 
vhetber  a  continuance  sliall  be  had.  In  such  case  the  question  decided 
does  not  relate  to  t lie  criminal  charge;  it  is  simply  whether  the  criminal 
charge  shall  then  be  considered. 

When  an  accused  party  is  brought  before  a  commisHtoner,  and  the 
latter  is  required,  on  a  showing,  to  decide  only  whether  the  examina 
Uon  or  hearing  shall  be  postponed  or  continued  to  the  next  or  a  snbse 
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qaeut  day,  and  Ibe  accused  is  for  this  purpose  coiuiuitted^  or  iulmitteu 
to  bail,  this  is  simply  a  heariug  and  deciding  as  to  a  contimiance  of  the 
criminal  charge,  for  wliich  no  per  diem  fee  is  provided.  When  theeom- 
missioner  enters  into  a  hearing  of  the  criminal  charge,  and  decides  to 
admit  to  bail,  or  commit  the  accused  for  further  hearing,  thus  contina- 
ing  the  case — as  for  further  evidence — to  the  next  or  a  subsequent  day, 
he  is  entitled  to  the  per  diem  fee  of  $5  for  "the  time  necessarily  em 
ployed,^'  allowed  by  section  847  Revised  Statutes. 

No  fee  can  be  allowed  for  a  continuance  of  the  hearing,  when  noqiie> 
tion  but  that  of  the  continuance  is  entered  into  or  decided. 

TREASUBY  DKrAETMKNT, 

First  Comptroller's  Office^  August  31,  1882. 


IN  THE  MATTER  OF  WHO  18  ENTITLED  TO  THE  SALARY  DUE  A  PUBUC 
OFFICER  AT  THE  DATE  OF  HIS  DECEASE,  AND  TO  THE  RESIDUE  OF 
ONE  YEAR'S  SALARY  ALLOWED  BY  CONGRESS  TO  THE  WIDOW  OF  SUCR 
DECEASED  OFFICER. —GARNET'S  CASE. 


1.  The  Halury  duo  »  public  officer  at  the  date  of  liia  decease  must  be  paid  to  Lis  iega! 

represent :)tive — tlio  proper  exocator  or  admlDifltrator. 

2.  Under  the  Coiirttitiitioii,  Congress  has  no  power,  after  the  decease  of  a  public  officer. 

to  prov  i<I«  by  hiw  for  the  payment  to  the  widow  of  the  deceased  of  the  (Milary  dne 

him  at  tho  time  he  died. 
'^.   It  is  a  nilo  ill  construing  statutes,  that  wlu'it  tht;  language  thereof  admits  of  two 

intorpiclations,  oncM-ouformablo  to,  and  the  otln^r  iu  conflict  with,  the  Constitn- 

tion,  tlio  former  is  to  be  adopted. 
4.  Ou  general  common  law  principles  no  tostaiiient^iry  disposition  of  the  salarj  due  'a 

pnblic  officer  at  the  date  of  his  decease  can  be  made,  which  will  deprive  his  lega'. 

representative — the  proper  executor  or  administrator— of  the  right  to  paynieni 

thereof. 
r».  The  private  joint  resolution  of  Congress  of  Angust  1,  1882,  **  for  the  relief  of  Sara). 

J.  S.  Garnet,"  doos  not  apply  to  the  salary  due  Henry  H.  Garnet  at  the  time  u' 

his  decease. 

6.  When  an  act  of  Congress  gives  a  gratuity  to  the  widow  of  a  deceased  public  officer. 

it  is  payable  to  her,  and  not  to  the  legal  representative  of  the  deceased. 

7.  The  residue  of  "  one  year's  palary"  given  by  the  joint  resolution  of  Congrass  of 

Augnst  1,  1882,  to  the  widow  of  Henry  H.  Garnet,  late  minister  of  the  United 
States  to  Liberia,  issuch  gratuity,  and  is  payable  to  her,  and  not  to  the  legal  repn- 
sentative  of  the  decea8(Hl. 

neiiry  H.  Garnet  wjis  conirnissionod  minister  resident  and  consul 
general  of  the  United  States  to  Liberia  June  30,  1881,  with  an  annaa! 
salary  of  $1,000.  He  was  allowed  from  July  1  to  July  30, 1881,  inclusive, 
for  salary  while  receivin<^  instructions,  $326.09.  Ue  remained  in  tlie 
United  States  without  bein*^  entithid  to  salary  to  November  20, 1881, 
when  he  departed  for  bis  post  of  duty  in  Liberia,  where  he  died  Feb 
•  iiary  13, 1882.    His  salary  due  from  November  20, 1881,  to  February  1.;, 

^2,  was  $045.41. 


Salary  o/O^a,  and  Allowance  to  Widoic — Garnef^  Cant. 

Thoa  his  total  salary  to  Feb.  la,  1883,  was  8320.01) +  »945.41=  8l.:;7l  50 
lie  was  by  Iiis  drufta  on  tbe  State  Dopartmeiit  debited  re- 
spectively— 

Juty3l),18SI «32fi  Oft 

December  31,  1881 50(1  01 

Total  paid  -  HUO  H)        .si;«  10 

IieaTiDg  balnuce  salary  due  . . , .  S4-15  40 

Tlie  residue  of  "  ooe  year's  salary,"  lor  tlie  piiynient  of  wbich  no  pro- 
TisiOQ  is  made,  by  any  general  law,  would  be  $2,728.50. 

Id  piirnaauce  of  section  1740  of  the  Kevised  Statutes,  and  section  48 
of  the  Consular  Kegutattons  of  1881,  there  was  paid  June  G,  1882,  to 
Sftrah  J.  8.  Garnet.,  widow  of  the  di.'ceased  minister,  $444.45,  as  and  for 
"a  8UU1  of  money  equal  to  the  allowance  now  made  to  snch  officer  [de- 
oeased  minister!  ^^^  ^^^  Kiiae  necessarily  occupied  iu  making  the  transit 
from  his  post  of  duty  to  hia  residence  iu  the  United  States."  The  gen- 
eral consular  and  diplomatic  appropriation  act  approveil  February  24, 
18SI  (21  Stat.,  339),  makes  appropriation  for  the  paymeut  of  the  salary 
duo  the  minister  at  his  decease,  $445.40,  and  for  the  widow's  allowance, 
$444.45.  The  "  legal  allowances"  mentioned  in  the  joint  resolution  fol- 
lowing are  contingent  expenses,  including  rent,  stationery,  postage, 
&c.,  authorized  to  bo  paid  nndei'  section  1748  of  the  Revised  Statutes, 
and  the  geucrsU  act  referred  to  of  February  24,  1881,  makes  an  appro- 
priation to  cover  them.  The  legal  representative  of  the  deceased  has 
not  praseutud  any  claim  for  these,  nor  was  any  prcFtented  by  the  min- 
ister. 

Congress  passed  a  Joint  resolution  August  I,  1882  (22  Stat.,  Private 
Laws  and  Re-solutions,  100),  as  follows  : 

JOINT  RESOLUTION  fur  tliurcltuf  of  Samb  J.  S.  Gamot,  widuw  of  Henry  il.Oaniet 
luUi  milliliter  lo  liiberia. 

Resolved  by  the  Senate  and  Soute  of  Representatives  of  the  United  Slates 
of  America  in  Congrau  assembled,  That  there  be  appropriated,  out  of  any 
money  iu  the  Treasury  nototherwise  appropriate*!,  to  be  paid  to  Sarah 
J.  S.  Gamut,  widow  of  Dr,  Henry  H.  Garnet,  late  minister  of  tho  United 
States  to  Liberia,  one  year's  salary  us  said  minister  in  addition  to  all 
le^l  allowancuH,  deductiuj;  tbe  amount  of  salary  by  said  Henry  H. 
Garnet,  since  the  dale  of  his  appointmeut. 

Approve<I,  August  1,  1892. 

It  is  represented  that  the  deceased  left  a  last  will  and  testament  giv- 
ing his  property  to  persona  other  than  his  widow.  The  proper  papers 
are  presented  to  the  First  Comptroller  to  decide : 

I.  To  whom  shall  the  balance  of  salary  due,  $445.40,  be  paid  T 

II.  To  wliom  shall  the  residue  of  tho"one  year's  salary,"  •2,728.50, 
nmltr  the  joint  resolution  be  paid? 
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Decision  by  William  Lawbbnge,  First  Comptroller: 

The  two  questions  stated  will  be  disposed  of  separately.  The  right 
to  receive  payment  of  each  of  the  two  sums  mentioned  is  to  be  considered 
as  affected  or  determined  b^- — (1)  general  principles  of  law,  (2)  the  joint 
resolution  of  Congress,  and  (3)  testamentary  disposition,  if  any,  by  the 
deceased. 

I.  The  balance  of  salary  due  Henry  H.  Garnet  at  the  time  of  his  de- 
cease is  to  be  paid  to  his  legal  representative — the  proper  executor  or 
administrator. 

1.  This  is  required  by  general  principles  of  law. 

By  the  common  law,  as  it  now  exists,  the  widow  of  a  decedent,  who 
owned  chattels  or  choses  in  action,  acquires  no  title  therein.  Her 
rights,  whatever  they  may  be,  are  inchoate,  and  generally  can  be  reached 
only  through  the  executor  of  a  testator  or  the  administrator  of  an  in- 
testate. In  most,  if  not  all  of  the  States,  provision  .is  made  by  statnte 
for  securing  to  every  widow  a  year's  support  from  the  estate  of  her 
husband,  and  a  distributive  share  of  the  estate  in  cases  of  intestacy,  or, 
upon  her  election,  in  lieu  thereof,  such  provision  a8  may  be  made  by 
his  last  will  and  testament.  But  the  title  or  estate  in  the  chattels  and 
<5hoses  in  action  of  the  decedent  is  vested  in  the  proper  executor  or 
administrator,  who  alone  can  recover  possession  of  chattels  and  dispoijie 
of  the  same,  maintain  actions,  or  otherwise  collect  money  dne  on  choses 
in  action,  and  execute  acquittances  therefor.  The  writ  de  rationalnU 
parte  honorum  is  unknown  in  American  practice.  These  principles  are 
well  settled  and  established  in  Amencan  legislation  and  common  law. 
(Williams,  Executors,  6th  Am.  ed.,  [2],  [(>29J,  [786],  fl799];  Rockwell 
V.  Saunders,  19  Barb.,  473;  Bellinger  v.  Ford,  21  Barb.,  311.)  The 
right  of  the  legal  representative  of  the  deceased  is  thus  sufficiently 
established  on  general  principles  of  law. 

2.  The  joint  resolution  of  Congress  cannot  change  this  result. 

At  common  law  the  right  of  action  in  choses  in  action  vests  in  an 
<^xecutor  from  the  moment  of  the  testatoi-'s  death,  and  in  an  adminijs- 
trator  only  from  the  grant  of  letters  of  administration,  though  for  some 
j)urposes  the  title  of  the  latter,  when  vested,  relates  buck  to  the  time 
of  the  death  of  the  intestate.  (I  Williams,  Executors,  Gth  Am.  ed., 
T631].) 

"A  vested  right  of  action  is  projierty."  (Oooley,  Const  Lira.,  4th 
ed.,  [362];  Osborn  v.  Nicholson,  13  Wall.,  662). 

The  Constitution  prohibits  Congress  from  divesting  any  vested  right 
of  property.  (Const.,  Art.  V,  Amendments;  Paschal,  An.  Const,,  34l 
ed.,  472,  note  488;  Cooley,  Const.  Lim.,  4th  ed.,  [176];  Withers  v,  Buck- 
ley, 20  How.,  84;  Fletcher  v.  Peck,  6  Cranch,  87;  Steamship  Co.  c 
Jolitie,  2  Wall.,  450.)  The  Constitution  in  this  re^^pect  is  declaratory  of 
the  common  law,  and  is  an  expre-ss  limitation  on  legislative  power. 
(Paschal,  An.  Const.,  3d  ed.,  473,  note  488;  Sinnicksou  r.  Johnsons,  2 
Harr.  N.  J.,  129;  Gardner  v,  Newburgh,  2  Johns.  Ch.,  162;  Pnmi)elly 
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V.  Greea  Bay  Co.,  13  Wall.,  IGfi;  Cooley,  Const.  Lim.,  4th  ed.,  [170], 
[362].)  If,  therefore,  the  joint  resoUitiOD  of  Congress  in  terms  uiideilook 
to  direct  payment  of  the  salary  due  Garoet  at  his  death  to  his  ^dow, 
it  would,  ^ro  fnnfo,  be  nuconstitiitional  aud  void.  But  the  resohition 
hae  no  such  purpose.  It  is  a  rule  of  coustructiou,  that,  when  the  hm- 
gaagc  of  a  statute  admits  of  two  interpretations,  the  one  shall  be 
adopted  which  wonld  make  it  conform  to  the  Constitution.  (Cooley, 
Const.  Lim.,  4th  ed.,  [178];  Duncombe  r.  Priudle,  12  Iowa,  1). 

The  resolution  makes  an  appropriation  of  the  money  to  be  paid  the 
■widow.  Ah  there  is  a  prior  general  appropriation  of  money  to  pay  the 
•RSlary  due,  the  resolution  is  clearly  applicable  only  to  the  gratuity  of 
the  residue  of -'one  year's  salary"  which  it  gives  to  the  widow.  The 
resolution,  therefore,  does  not  apply  to  the  salary  due  Garnet  at  his 
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3.  No  testamentary  disposition  of  the  salary  due  Mr.  Garnet  at  his 
decease  can  deprive  his  legal  representative  of  the  right  to  payment 
thereof,  unless  some  statute  specifically  authorizes  it.  The  rights  ot 
legatee.s  are  derived  from  the  legal  representative  of  the  deceased,  be- 
cause the  law  vests  such  represeutative  with  the  legal  title  to  assets, 
and  this  is  necessary  to  secure  the  prior  rights  of  cre^litors  of  the  estate. 
Thus  it  is  said:  "That  as  the  whole  personal  estate  is  liable  in  the  hands 
of  the  executor  to  the  payment  of  the  debts  of  the  testator,  the  executor 
mast  take  care  to  discharge  them,  before  he  satisfies  any  description  of 
legacy."  (2  Williams,  Executors,  6th  Am.  ed.,  [lOIC],  [1224],  [1340] ;  Gar- 
net V.  Macon,  G  Call,  308 ;  s.  c,  2  Brock.,  C.  C,  18't. )  Hence,  the  right  of 
the  legal  representative  of  the  deceased  to  payment  of  the  salary  due 
him  at  the  date  of  his  decease  is  not  affected  by  any  testamentary  dis- 
position thereof.  Such  legal  representative,  if  any  balance  remains 
after  satisfying  creditors,  must  of  conr-se  pay  the  same  to  the  legatees  or 
distributees  entitled. 

II.  The  residue  of  "one  year's  salary,"  $2,728.50,  under  the  joint  rea- 
olation  of  Congress  is  payable  directly  to  Sarah  J.  8.  Garnet,  widow. 
It  is  a  gratuity  given  by  Congi'ess  directly  to  the  widow.  There  is 
no  general  principle  of  law  which  can  give  to  the  legal  representa- 
tive of  the  deceased  any  claim  thereto.  Congress,  the  <lonor,  has  by 
express  law  given  it  to^  the  widow,  and  required  payment  to  her.  It 
cannot  be  aftfccted  by  any  testamentary  disposition  made  by  Henry  H. 
Garnet,  because  he  never  had  any  right  thereto.  (Heirs  of  Emerson  p. 
Hall,  13  Pet.,  409;  Ogden  v.  Strong,  2  I'aine,  C.  C,  585.) 

I'aymentof  this  sum  must  be  made  directly  to  the  widow.  Payment  of 
the  salary  due  Garnet  at  the  date  of  his  death  must  be  made  to  his  legal 
representative — the  proper  executor  or  a<lministrator. 

TREAStrRY   DePART;HENT, 

First  Comptroller's  Office,  October  18.1882. 
H.  Ex.  219 IS 
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IN  TUP  MATTER  OF  REPAYMENT  OF  INTERNAL-REVENUE  INCOME  TAX 

TO  CITIZENS  OF  TENNESSEE— JORDAN'S  CASE. 


1.  The  act  of  July  29, 1B82  (22  Stat.,  Private  Laws,  77),  authorizes  the  repayment  to 
certain  *^ named  citizens  of  Tenuessee"  of ''the  amount  of  taxes  *  *  •  col- 
lected «  *  •  contrary  to  the  provisions  of  the  regulations  issued  by  tke 
Secretary  of  the  Treasury,"  and  then  specifies  the  amount  to  be  repaid  to  each 
person  named  therein.  In  fact,  one-half  of  the  amount  so  specified,  as  to  many 
of  8aid  persons,  was  not  collected  contrary  to,  but  in  accordance  with,  ttie  pio-* 
visions  of  the  regulations.     Held : 

(1)  The  intention  of  Congress  was  to  refund  only  the  amount  of  taxes  collected  con- 

trary to  the  provisions  of  the  regulations — to  repair  a  wrong  done  to  citizens,  and 
not  to  do  a  wrong  to  the  government. 

(2)  In  such  case  of  two  conflictiug  i)rovi8ions  in  the  statute,  as  to  the  amount  to  be 

refunded,  one  fixing  a  rule  of  computation,  and  the  other  stating  the  amooiit 
contrary  to  such  rule,  the  one  fixing  a  rule  of  comput-atiou  must  be  adopted, 
and  the  other  stating  the  erroueous  amount  must  be  rejected,  because — (1)  This 
carries  out  the  intention  of  Congress,  which  is  the  first  and  controlling  elemeot 
in  construing  the  statute.  (2)  This  is  required  by  the  rule  that  when  there  in 
two  descriptions  given  to  identify  an  object,  one  correct,  one  erroneous,  tbe 
former  shall  be  adopted,  the  latter  rejected.  (3)  It  is  required  by  the  role  of 
construction  that  some  etfect  shall,  if  practicable,  V^  given  to  every  proviiion 
of  a  statute.  If  tbe  stated  amounts  in  this  statute  control,  then  no  effect  can  be 
given  to  the  words  which  require  a  refundiog  only  of  amounts  collected  contrary 
to  the  regulations.  Hot  if  efi'ect  be  given  to  the  rule  of  repayment  only  of 
amounts  collected  contrary  to  the  regulations,  there  still  remains  a  sufficient 
ciTect  for  the  provisions  which  name  the  amounts,  the  persons  to  be  repaid,  and 
their  residences,  by  holding  that  they  exclude  all  other  persons,  and,  perhaps, 
limit  the  maximum  to  be  refunded  to  each.  (4)  This  result  is  the  more  reason- 
able, as  it  is  not  probable  that  Congress  iutended  to  adjust  and  settle  accounts, 
this  not  ordinarily  being  an  exercise  of  legislative  power. 

(3)  The  general  rule  of  constrnction,  that  a  thing  given  in  particular  shall  not  be 

taken  away  by  general  words,  is  subordinate  to  and  controlled  by  the  higher 
rule,  that  the  intenti<m  of  the  law-making  power  is  to  govern  in  the  construction 
of  statutes. 

(4)  A  statute  which  merely  **  authorized"  the  payment  of  a  sum  of  money  by  the  Sec- 

retary of  the  Treasury  is  not  mandatory. 

By  the  interual-revenuo  act  of  July  1,  1862  (12  Stat.,  473,  Sec.  91), 
the  animal  income  tax  for  the  year  1803  was  due  and  payable  May  1, 
1864.  May  5,  1864,  an  internal-revenue  assessor  was  appointed  for  the 
second  collection  district  of  Tennessee.  August  30,  1864,  an  assistant 
assessor  was  appointed  for  an  "assessment  division"  then  established 
comprising  Rutherford  County  in  this  district. 

By  the  joint  resohition  of  July  4,  1864  (13  Stat.,  417),  the  special  5 
l)er  cunt,  war  tax  on  incomes  of  1863  became  due  and  payable  October 
1,  1864. 

June  6, 1865,  Edward  L.  Jordan,  of  Rutherford  County,  paid  the  proper 
collector  $2,290,  of  which  $1,145  was  for  annual  income  tax  on  his  in- 
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come  for  1863,  and  81,1^^  """*  f**''  '^"^  special  5  per  i-.ent.  wiir  tux  on 
iocome  of  18U3. 

Jnue  21, 1865,  tlie  Sewetarj*  of  tlie  Treasury  isi^iied  special  drcular 
No.  l(i,  cotitaiDing  the  following  among  other  regulations; 

aeclion  46  of  tUe  internal -re  venue  act,  approved  June  30,  1804,  [13 
Stat.,  240)  provides  that  whenever  the  authority  of  the  United  States 
shall  have  been  re-established  in  any  State  where  the  execution  of  the 
laws  had  previously  been  imposaible,  the  provisions  of  the  act  shall  be 

!)at  in  force  in  such  State,  with  such  modification  of  inapplicable  rega- 
atioDs  in  reganl  to  assessment,  levy,  time  and  manner  of  collection,  as 
may  be  dii-ected  by  the  department. 

Without  waiving  in  any  degree  the  rights  of  the  government  in  re- 
spect to  taxes  that  have  heretofore  accrued,  or  assuming  tu  exonerate 
the  tax-payer  from  his  legal  responsibility  for  such  taxes,  the  depart- 
ment does  notdeem  it  advisable  to  insist  at  present  npon  their  payment^ 
so  far  as  they  were  payable  prior  to  the  establishment  of  a  colleotion 
district  embracing  the  territory  in  which  the  taxpayer  resides. 

Bat  assessors  io  the  several  collection  districts  recently  established 
in  the  States  lately  iu  insurrection  are  directed  to  require  returns,  and 
to  make  assessments  for  the  several  classes  of  taxes  for  the  appropriate 
legal  period  preceding  the  tii-st  regular  day  on  which  a  tax  becomes  due 
after  the  establishment  of  the  district — that  is  to  say,  in  the  several 
districts  in  question  the  proper  tax  will  be  assessed  upon  the  income  of 
the  year  1S64,  inasmuch  as  the  tax  for  that  year  is  due  upon  ICie  thirtieth 
day  of  June,  subsequently  to  the  establishment  of  the  district.  All  ])er- 
aons  found  doing  any  business  for  which  a  license  is  required  will  be 
assessed  for  the  proper  license  from  the  first  day  of  the  ntuntb  in  which 
the  district  is  established. 

•  •••••• 

In  the  States  of  Virginia,  Tennessee,  and  Louisiana,  collection  dis- 
tricts were  sometime  since  establishefl,  with  such  boundaries  as  to  in- 
clude territory  in  which  it  has  but  recently  become  possible  to  enforce 
tlie  taws  of  the  United  States.  In  those  districts,  the  rule  laid  down 
above  will  be  so  modified  as  to  require  the  assessment  and  collection  of 
the  first  taxes  which  become  due  after  the  establishment  of  assessment 
divisions  in  the  particular  locality.  "     •     •. 

July  29, 1883,  the  following  act  of  Congress  was  passed : 
AN  ACT  for  thu  relief  of  citizona  of  TenDeB>iee. 

Be  it  enacted,  •  •  •  That  the  Secretary  of  the  Treasury  be,  and  he 
is  hereby,  authorized  and  directed  to  remit,  refund,  and  pay  back,  out 
of  any  moneys  iu  the  Treasury  not  otherwise  appropriated,  to  the  fol- 
lowing named  citizens  of  Tennessee,  or  the  legal  representatives  of  such 
as  are  deceased,  the  amount  of  taxes  :issesse<l  upon  and  ootlected  from 
the  said  named  persons  contrary  to  the  provisions  of  the  regulations 
issned  by  the  Secretary  of  the  Treasury  under  date  of  June  twenty-first, 
eighteen  hundred  and  sixty-five,  and  published  in  special  circular  num- 
bered sixteen  from  the  Internal  Keveunu  OtUee  of  that  date,  said  re- 
funding having  been  recommended  by  the  Secretary  of  the  Treasury  • 

•  The  foUoning  is  tlia  letter  referred  w: 

Tkeasury  Bkpartmknt, 

OfFICE   OV   TUK  SkCRETARY, 

H'atiitiii^ran,  Jmie  VJ,  1873. 
SiRr  1  liavo  connidored  the  claim  of  William  GoslinE  mid  others.  a|i[iliLniiU  for 
n-fnnduig  taxes  alleged  to  have  beeo  illegally  collected,  iocliiili'd  iu  Schedule  Nu.  1M3, 
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under  date  of  June  nineteenth,  eighteen  hundred  and  seventy-three,  that 
is  to  say: 

To  William  Campbell,  eight  dollars  and  ninety-six  cents ;  to  Thomas 
Dean,  forty-seven  dollars  and  sixty  cents ;  to  J.  B.  Dixon,  thirteen  dol- 
lars and  thirty-six  cents  5  »  *  »  [and  many  other  persons  named  with 
specified  amounts]  *  *  * ;  to  Edward  L.  Jordan,  two  thoasand  two 
hundred  and  ninety  dollars ;  •  ♦  *  to  Joseph  Watkins,  thu  [three]  hun- 
dre<l  and  eighty-four  dollars ;  all  of  Rutherford  Connty,  Tennessee^  To 
Asa  Faulkner  of  Warren  County,  Tennessee,  two  thousand  seven  hun- 
dred dollars;  *  *  *  saidpersons,  and  each  of  them,  having  filed  their 
claims  in  the  office  of  the  Commissioner  of  Internal  Kevenue  prior  to 
the  sixth  of  June,  eighteen  hundred  and  seventy-three. 

September  6, 1882,  the  Commissioner  of  Internal  Revenue  transmitted 
a  schedule  of  the  claims  under  this  act  to  the  Secretary  of  the  Treasury, 
and  September  11,  1862,  the  Acting  Secretary  directed  "  the  payment 
of  the  several  sums  specified''  in  the  schedule  '*in  accordance  with  said 
act."  The  sums  specified  in  the  schedule  are  those  named  in  the  act. 
They  were  rejwrted  by  the  Fifth  Auditor  to  the  First  Comptroller. 


Opinion  by  W^illiam  Lawrence,  First  Comptroller  r- 

The  annual  income  tax  of  $1,145  was  due  and  payable  May  1, 1864, 
but  the  '^  assessment  division  "  for  its  collection  was  not  established  on- 
til  August  30, 1804.  The  circular  No.  16  only  required  the  collection  of 
"taxes  which  become  due  after  the  establishment  of  assessment  divisions.^' 
This  sum  of  $1,145,  having  become  due  before  the  establishment  of  the 
proper  assessment  division,  was  ^'  collected  »  ♦  *  contrary  to  the  pro- 
visions of  the  regulations  issued  by  the  Secretary  of  the  Treasury  •  •  *, 
published  in  special  circuhir  numbered  sixteen,'^  and  is  therefore,  by 
force  of  the  act  of  July  29,  1SS2,  to  be  refunded.  The  fact  that  it  was 
collected  June  G,  18G5,  before  the  circular  was  issued,  June  21, 1865,  does 
not  alter  this  result.  (See  letter  of  Secretary  of  June  19,  1873,  recom- 
mending such  refunding,  foot-note,  ante,)  The  sum  of  $1,145,  paid  for 
special  i)  per  cent,  war  tax  on  income  within  the  terms  of  the  circular 
became  "due  [October  1,  1864]  after  the  establishment  of"  the  assess- 
ment division  (August  30, 1864),  and  so  was  not "  collected  ♦  •  ♦  con- 
trary to  the  provisions  of  the  regulations  *  *  »^  circular  numbered 
sixteen.'' 


from  your  office,  arxl  am  of  opinion  that,  under  the  existing  laws,  the  taxes  paid  by 
these  parties  were  legally  paid  and  should  not  bo  refunded.  But  I  fully  recognize  the 
hardship  of  the  case,  and  desire  that  such  clfiimantti  may  receive  relief  from  Congrees. 
I  have  therefore  to  suggest  that  you  will  in  ygur  next  annual  report,  or  on  any 
other  occasion  which  you  may  deem  more  fitting,* recommend  the  passage  of  a  special 
act  authorizing  the  refunding  of  all  taxes  paid  by  residents  of  the  insurrectionary 
States,  which  under  Department  Circular  of  June  lil,  18<»5,  should  not  have  been  col- 
lected, such  refunding  to  be  made  whether  the  tax  in  question  was  collected  before  or 
after  the  issue  of  the  circular. 

I  am  very  respect  full  v, 

WILLIAM  A.  RICHARDSON, 

5ecrf/tfrjf. 
Hon.  J.  W.  DoroLASS, 

Com ?rtwif lower  Inttrnal  Revenue. 
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If  the  at't  of  July  20, 18S2,  is  uiandatory  in  requiring  payaient  to  the 
persons,  nnil  in  tLe  amounts  thereiu  named,  tliis  Hum  must  ba  repaid. 
If  tho  purpose  of  Cougreas  was  to  name  tbe  persons  to  whom  repay- 
ments should  be  made,  limit  the  maximum  amount  to  be  repaid,  aud 
repay  only  such  eiiuis  as  had  been  "collected  •  •  •  contrary  to  the 
provisions  of  the  ■  •  •  circular,"  thus  requiring  aii  inquiry  and 
the  exercise  of  judgment  by  the  accounting  otficera,  then  this  sum  can- 
not be  repaid.  A  statute  which  merely  "authorized"  the  payment  of 
a  satn  of  money  by  Ilio  head  of  a  department  is  uot  mandatory  either  in 
fact  or  in  amount.  (S  Oj).  Att.  Gen..  39 ;  see  French  v.  Edwards,  13 
Wall.,  511.)  When  the  terms  of  a  statute  leave  room  for  any  adminis- 
trative discretion  to  be  exercised,  it  is  not  mandatory.  (United  States 
f.  Guthrie,  17  How.,  284.)  The  intention  of  the  law-making  power  is 
tlie  controlling  element  in  the  i uteri' relation  or  construction  of  a  statute. 
(Wilkinson  r.  Leland,  2  Pet.,  C27,  662;  United  States  r.  Saunders,  22 
Wall.,  4!)2.)  The  intention  of  Congress  is  declared  in  the  act  of  July 
29,  1882,  to  be,  to  authorize  and  direct  the  Secretary  of  the  Treasury  to 
relund  to  certain  citizens  of  Tennessee  therein  named  "the  amouut  of 
taxes  •  ■  •  collected  from  the  said  named  persons  contrary  to  the 
provisions  of  th^circular  numbered  sixteen '' ;  and  the  act  then  specifies 
the  names  nf  the  xHtrsons  and  the  amounts  collected  contrary  to  the  pro- 
vlHions  of  the  circular.  If  the  act  had  simply  provided  for  the  repay- 
ment of  "the  amount  of  taxes  •  •  •  collected  from  •  •  •  per- 
Boas  contrary  to  the  •  •  "  circular,"  it  would  have  been  necessary 
to  ascertain  the  claim  of  all  persons,  without  limitation  as  to  name, 
amount,  or  residence.  A  rule  of  construction  requires  that  some  effect 
shall,  if  practicable,  be  given  to  every  provision  of  a  statute.  (Sedg- 
vick,  Constructtoti  Stat,  and  Const.  L.,  2d  ed.,  200  n.)  This  rule  may 
be  complied  with  by  giving  to  t lie  clau-ses  of  the  statute  which  give 
tbe  names  and  residences  of  persons,  and  the  amounts  specitied,  the 
effect  of  limiting  the  authority  to  make  repayments  to  the  jiersons  nanie<) 
and  identified  by  residence,  aud  of  amounts  of  taxes  collected  contrary 
to  the  circular,  not  exceeding  the  amounts  specified.  It  may  reasoaa- 
Wy  be  inferred  that  this  was  tlie  effect  intended,  because,  if  the  full 
' amount  specified  must  as  to  each  person  named  be  repaid  to  him,  the 
purpose  of  Congi'ess  as  stated  is  defeated,  as  in  this  case,  by  the  repay- 
ment of  a  sum  of  money  uot  collected  contrary  to  tbe  circular.  Tbe 
statute  gives  two  modes  of  ascertaining  the  intention  of  Congress  as  to 
the  amount  to  be  repaid,  first,  by  describing  it  as  "  the  amount  of  taxe^ 

•  ■     "     collected  from     •      •     •     named  persons  contrary  to  the 

•  •  ",  circular;"  and.  second,  by  describing  the  persons  aud  amouuts. 
The  reason  of  the  passage  of  the  act  was  the  unauthorized  collection 
contrary  to  the  circular.  Its  puriKJse  is  to  repair  a  wrong  done — not 
to  do  a  wrong  to  the  government  by  repaying  money  which  had  l)eeu 
rightfully  collected  under  the  circular. 

It  is  impossible  torefundiuairordanie  with  the  two  modes  prescribed 
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in  the  act  for  fixing  the  amount,  becaase  they  are  in  conflict.  In  sach 
case  of  conflict  the  reason  which  operated  in  passing  the  act,  and  the 
justice  on  whicli  it  is  founded,  should  by  every  fair  principle  control  a 
mere  error  of  Congress  in  specifying  the  amount.  •  The  effect  of  a  stat- 
ute is  an  element  in  construing  it.  (Henderson  et  al.  v.  Mayor  of  New 
York,  92  U.  S.,  259.)  This  result  conforms  to  the  rule,  that  when  there 
are  two  descriptions  given  to  identify  an  object,  one  correct,  one  erro- 
neous, the  former  shall  be  adopted,  the  latter  rejected.  { False  Descrip- 
tion Case,  ante;  1  Greenl.,  Ev.,  §  301.)  And  it  give^  effect  and  assigns 
a  just  purpose  to  those  words  of  the  statute  which  require  a  refund 
only  of  the  amount  of  taxes  collected  contrary  to  the  circular.  It  is  just 
as  important  to  give  effect  to  these  words  as  to  those  which  state  the 
amounts.  If  the  stated  amounts  control,  then  no  eflect  is  given  to  the 
words  which  require  a  refunding  only  of  amounts  collected  contrary  to 
the  circular,  whereas  a  reasonable  eflect  is  found  for  both  classes  of 
words  by  giving  the  effect  stated  to  each.  This  construction  reconciles 
apparently  conflicting  clauses,  and  this  should  be  done  if  i)ossible. 
(Beals  i\  Hale,  4  How.,  37.)  This  restrains  the  operation  of  the  words 
stating  the  amounts  by  the  prior  words,  which  declare^he  purpose  only 
to  refund  sums  collected  contrary  to  the  i)rovisions  of  the  regulations 
issued  by  the  Secretary  of  the  Treasury  and  published  in  circular  num- 
bered sixteen.  There  is  a  rule  of  construction  which  requires  that 
words  in  a  statute  are  to  be  restrained  within  narrower  limits  than  their 
ordinary  import,  when  their  literal  meaning  would  extend  to  persons  or 
amounts  which  the  legislature  did  not  intend  them  to  include.  (Lessee 
of  Brewer  v.  Blougher,  14  Pet.,  178.) 

There  is  a  general  rule  in  the  construction  of  statutes,  that  "a  thing 
given  in  particular  shall  not  be  taken  away  by  general  words."  (Pro- 
ceeds of  Sales  Case,  ante,  52;  Greenl.,  Ev.,  §  301;  Dwarris,  Stats.,  iM 
ed.,  5i;5,  (>08;  Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed.,  SCA),) 
It  may  be  said,  that  upon  this  rule  the  several  sums  mentioned  in  the 
act  of  July  29,  1882,  are  given  in  particular,  and  should  not  be  taken 
away  in  any  part  by  the  general  words  in  the  first  clause  of  the  statute. 
The  general  rule  is  as  stated,  but  it  always  yields  when  necessary  to 
carry  out  the  intention  of  Congress.     The  intention  of  Congress,  as 


*  Lord  Cok«  Kay«,  in  lust.  1,  VJ  ?>,  in  rogunl  to  an  averment  in  the  preamble  of  a  8tat- 
nte  that  "the  reheareal  or  preamble  of  a  statute  is  to  be  taken  for  truth,  for  it 
cannot  be  thought  that  a  statute  that  is  made  by  authority  of  the  whole  realm 
•  *  *  will  recite  a  thing  against  the  truth."  Hardcastle,  in  his  work  on  Statutory 
Law  (London  1879),  241,  says,  that  "this  proposition  ist4>o  wide  an  one  to  beacceptrti 
as  correct  at  the  present  day";  citing  Leice.ster  r.  Haydon,  Plowd.,  ^8;  St>e«(i  r. 
Carey,  14  L.  J.  C.  P.,  18*2;  R.  v.  Sutton,  4  M.  &  S.,  o^i;  Earl  (.f  Carnarvon  r.  Ville- 
bois,  13  M.  iSL  W.,  313 ;  K.  r.  Haughton,  22  L.  J.  M.  C,  89;  Wharton  Peerage  Case, 
12  CI.  4&  F.,2y2  ;  Edinbro'  and  (.Jlasgow  Railway  i'.  Linlithgow,  3  Macq.,  704 ;  Shrevrs- 
bury  Peerage  Case,  7  H.  L.  Cases,  13.  See  Sedgwick,  Construction  Stat,  and  Const. 
L.,  2d  ed.,  44,  citing  Duncombe  r.  Prindle,  12  Iowa,  1  ;  Parmeleo  v.  Thompson.  7 
Hi<ll,  77:  Elmandortf  r.  Carmichael,  3  liitt.,  473. 


ascertained  from  :ill  the  sources  recognizee!  as  proper  fur  t'onsuIeriitioD, 
is  the  coutrolling  element  in  construing  an  act  of  Congress,  All  other 
rules  jielil  to  this — it  prevails  even  against  the  language  of  an  act. 
(Sedgwick,  Oonstrnction  Stat,  and  Const.  L.,  2d  ed.,  Jfi6.) 

Tliere  is  another  view  to  which  it  mwy  be  proper  to  allude.  Congress 
oonld  provide  for  the  payment  of  sums  specified  iu  an  act  to  persona 
named  therein  for  any  purpose  authorized  by  the  Constitntion,  without 
describing  any  original  claim  on  which  to  base  payments.  The  act  of  July 
29, 1882,  does  two  things  competent  to  be  done:  first,  it  directa  in  gen- 
eral terms  the  repayment  of ''the  amount  of  taxes  •  •  •  collected 
from  •  •  •  persons  contrary  to  "  •  "  circular  numbered  six- 
teen," and,  second,  it  limitspayments  to  "named"  persons,  and,  i>erbHps, 
limits  the  amounts  payable  to  each.  If  a  construction  should  be  given 
to  the  act  which  would  make  absolute,  imperative  and  mandatory  the  pay- 
meut  of  the  full  amount  specified  for  each  person  named  as  and  for  "  the 
amount  of  taxes  •  •  •  collected  "  "  •  contrary  to  the  •  •  • 
circnlar,"  this  would  amount  to  a  decision  of  a  question  of  law  and  a  ques- 
tion of  fact — the  unlawful  collection  a  question  of  law,  the  amount  a  ques- 
tion of  fact — ariging  under  the  provision  for  repayment  of  "amount  of 
taxes  •  ■  •  collected  •  •  •  contrary  to  the  •  •  •  circular." 
It  might  seem  to  make  Congress  decide  what  the  law  was — that  mouey 
bad  been  collected  contrary  to  the  circular.  "A  legislature  civnuot  de- 
clare what  the  law  was,  but  what  it  shall  be."  (Ogdeii  v.  Blackledge, 
2Craach,  272;  Oooley,  Const.  Lim.,  4th  ed.,  [92],  [347],  430  n.]  "That 
is  not  legislation  which  adjudicates  in  a  particular  cAse,  prescribes  the 
rule  contrary  to  the  general  law,  and  orders  it  to  be  enforced."  (Er- 
vine's  Api>eal,  10  Penn.  St.,  266;  Cooley,  Const.  Lim.,  |91].)  "To  com- 
pare the  claims  of  parties  with  the  law  of  the  land  before  established 
is  in  its  nature  ajudicial  act."    {Id.  [92].) 

If  Congress  should,  in  addition  to  this,  decide  a  question  of  fact,  and 
award  relief  by  statute,  the  question  presented  would  be  still  more 
didScnlt.  Congress  has  alway.s  exemsed  the  unquestioned  power  to 
examine  claims  by  a  proper  committee,  and  provide  for  their  payment. 
But  wheu,as  in  Ihis  ca«<e,  a  statute  directs  the  payment  by  the  Secretary 
of  the  Treasury  of  claims  by  a  rule  i)re8cribed  therein,  it  would  l>e  so 
unusual  for  Congress  to  adjust  the  claims  under  such  rule,  that  it  may 
fairly  be  supiwsed  that  the  enumeration  of  claimants  and  the  spex^iBca■ 
tion  of  amounts  was  not  inteuited  as  a  mandatory  provision.  This  does 
not  imply  a  doubt  of  the  power  of  Congress,  but  is  only  an  application 
of  reasons  for  a  particular  construction. 

The  result  is,  that  the  claimant  is  entitled  to  repayment  of  tl,145  for 
annnal  income  tax  collected  conti-aiy  to  the  circular  numbered  sixteen, 
and  is  not  entitled  to  the  repayment  of  the  amount  of  the  special  5  per 
cent,  war  tax  of  81,145.  The  principle  thus  decided  applies  to  a  large 
nnmber  of  claims. 

The  effect  of  any  action  already  taken  on  these  claims  has  not  been 
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examined.    If  a  re-examiuatiou  be  required  for  that  purpose,  it  can  be 
considered.* 

Tlie  allowance  is  to  pay  ^mu  accordance  with  said  act."  Payment 
will  be  made  on  the  principles  stated,  and  the  amounts  to  which  the 
claimants  are  not  entitled  will  be  suspended. 

Treasury  Department, 

First  ComptrolUr's  Office,  October  21,  1882. 


IN  THE  MATTER  OF  CONFLICTING  DESCRIPTIONS  IN  AN  APPROPRIATION 
ACT  OF  THE  AMOUNT  OF  SALARY  DUE  A  PUBLIC  EMPLOYE- COL  BATH'S 
CASE. 


1.  Tht^  rale  applied,  that  the  iiiteiitiou  of  the  law-making  power  ia  the  coDtroIling 

element  in  construing  stiitutes. 
12.  Whf'n  an  appropriation  act  contains  duplicate  but  conflicting  deacriptions  of  the 

sum  to  be  paid  a  claimant,  one  true,  and  the  other  erroneons;  when  considend 

iii  connection  with  extrinnic  facts,  the  true  is  to  be  adopted,  aud  the  erroneou 

iijected. 

3.  Geix^ral  language  or  words  in  a  8ta6ite  may  be  controlled  and  limited  hj  its  evident 

jiurpone. 

4.  S.  H.  Colbath  acted  as  a  messenger  of  the  Senate  from  April  1,  H77,  to  Mayo,  1^. 

The  salary  of  a  messenger,  fixed  by  act  of  June  19,  1878  (20  Stat.,  178),  wa«»t 
the  rate  of  f;l,440  per  year.  Under  act  of  April  no,  1^8  (20  Stat.,  41),  payment 
was  made  to  S.  H.  Colbath  of  3118.70,  for  salary  of  April,  1877.  The  act  of  An- 
,u:nst  5,  18?»2  (-22  Stat.,  2r)7,  -270),  appropriated  $1,258.89,  "to enable  the  Secretiry 
('f  the  Senate  to  pay  S.  II.  Colbath  *  *  *  the  balance  of  salary  due  by  law  to 
one  discharging  the  duties  performed  by  him  as  a  messenger  of  tlie  Senate  from 
Ai>ril  first,  eighteen  hundred  aud  soventy-soven,  to  May  fifth,  eighteen  hundred 
and  seventy-nine.'^  The  salary  ''due  bylaw"  is  not  §1,258.89,  but  only  ^1,140.19. 
Htld:  That  only  Sl,140.1'J  could  lawfully  be  paid. 

The  deficiency  appropriation  act  of  April  30, 1878  (20  Stat.,  41),  makw 
the  following  appropriation: 

''To  pay  S.  H.  Colbath  th(»  salary  of  a  messenger  of  the  Senate  for 
the  month  of  April,  eighteen  hundred  and  seventy -seven,  at  the  rate 
of  one  thousand  four  hundred  and  forty  dollars  per  annum,  one  hnD- 
dred  and  eighteen  dollars  and  seventy  cents." 

May  11,  1878,  this  sum  of  Al  18.70  was  paid  said  Colbath  by  the  Sec- 
retary of  the  Senate  as  disbursing  officer.    The  deficiency  api>ropriation 


*  On  the  schedule  of  claims  referred  to  in  the  foregoing  opinion,  and  under  the  order 
of  tlie  acting  Secretary  thereuii  indorsed,  the  Secretary  of  the  Treas^ury  made  the  fol- 
lowing order: 

TuEASUiiY  Dkpartmext, 

Decrmher  7,  1*^. 

'I'lie  foregoing  order  of  .S«*pteniber  11,  18S;2,  is  construed  to  mean  only  that  such  sniw 
sliall  be  refunded  or  paid  as  were  collected  from  the  persons  within  uamed C4>DtTary  to 
tlir  provisions  of  the  regulations  issued  by  the  Secretary  of  the  Treasury  under  date  of 
June  21,  186'),  mentioned  in  said  act,  and  ell'ect  is  to  be  given  to  said  order  accordinglj« 

CHARLES  J.  FOLGER, 

iSecrdarjf. 
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let  of  August  5,  1882  (2'2  Stilt..  257.  270),  makes  tin-  follo' 

Iriation: 

f  ••That  the  following  sums  lie,  ami  the  name  are  hereby,  appropriated, 

E it  of  auy  money  ill  the  Treasury  not  otherwise  ajipmpiiated,  for  the 
Jects  hereiiiafier  stated,  uamely: 

,  "Xo  euulile  the  Secretary  of  the  Senate  to  pay  S.  H.  Colbath  the 
biu  of  one  Thoui»and  two  hundred  aud  fifty-eijiht  dollars  and  eighty- 
ine  cents,  the  balance  of  salary  due  by  law  to  one  diiichargiDg  the 
^ties  performed  by  him  us  a  messenger  of  the  Senate  from  Ai)ril  first, 
igliteeu  huudi-e<l  and  seventy-seven,  to  May  fifth,  eighteen  hundred 
jBd  seventy-nine." 

^  Angost  12,  ISS:i,  the  Acting  Secretary  of  the  Senate  paid  said  Col- 
fith  said  sum  of  $1,258.80.  The  account  of  the  Acting  Seci'etary,  in- 
ludiug  a  voocher  for  this  payment,  was  presente<i  ta  the  First  Auditor 
jr  seltleinent,  and  is  now  before  the  First  Comptroller  for  final  action, 
((^ittaiies  of  Senate  messengers  were  provide<l  for  by  appropriation 
tta  as  follow:  Act  of  January  20,  1877  (19  Stat,  22fi},  for  fiscal  year 
677,  at  4I,2W)  eaoh  per  auuumj  act  of  June  19,  ISTS  (20  Stat ,  178) 
for  fiscal  year  187t>,at  $1,440  each  per  annum. 
)  _ 

pinion  by  William  Lawsence.  First  Comptroller : 
*  The  pajTiient  made  by  the  Acting  Secretarj*  of  the  Senate,  August  12, 
BS2,  covers  the  ser^'iues  of  Mr.  Colbath  as  for  "  one  discharging  the 
[Hties  performed  by  him  as  a  messenger  of  the  Senate  from  April  first, 
Igbteen  huuiti-ed  and  seveuty-seven,  to  May  fifth,  eighteen  hundred 
btl  seventy-nine,"  when,  in  fact,  he  had  been  previously  paid  "  the  salary 
f  a  messenger  of  the  Senate  for  the  month  of  Ajtril,  eighteen  hundred 
Ipd  seventy-seven,"  the  sum  of  $118.70. 

I  If  tlie  clause  in  the  act  of  August  5, 1882,  which  makes  theappropria- 
ton  of  $l,258.Sfl,  i8raandatory,requiriug])aymentof  the  whole  amount 
B  Mr.  Colbath,  the  Acting  Secretary,  as  disbursing  officer,  is  entitled  to 
redit  therefor  iu  the  settlement  of  his  account.  If,  however,  Congress 
Ueoded  oul^'  to  pay,  as  the  act  of  August  5,  1882,  declares,  "the  bal- 
pice  of  salary  due  by  law,"  to  Mr.  Colbath,  for  services  '-as  a  messenger 
tthe  Senate  fnim  April  first,  eighteen  hundred  and  -seventy-seven,  to 
Cay  fifth,  eighteen  hundred  and  seveuty-niue,"  then  there  must  be  dis 
nowed  $118.70,  which  had  been  previously  paid  for  the  services  of  the 
iKmtb  of  April,  1877,  and  which  was  not  thereafter  "  due  by  law,"  The 
btentiou  of  Congress  is  the  controlling  element  in  the  construction  of 
latutes.  {Bishop,  Written  Laws,  70,  75,  76,  82,  93,  200,  231,  2.35,237; 
IFilkinson  v.  Leland,  2  Tet.,  602.)  The  act  of  August  5,  1882,  shows 
bat  the  intention  of  Congress  was  to  pay,  as  it  says,  "the  balance  of 
Ifelftry  due  by  law"  to  Mr.  Colbath,  as  one  having  performed  the  duties 
If  a  messenger  of  the  Senate  from  April  1, 1877,  to  May  o,  1879.  The 
Be  of  the  word  "balance"  implies  that  a  portion  of  the  salary  had  been 
trerionaly  paid.  If  the  act  had  fixed  no  amount,  but  had  stJipjied  with 
be  pro\iflion  quoted,  there  would  have  been  a  sufficient  description  of 
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tho  amount  to  enable  the  proper  accounting  officers  to  fix  the  sum  to  be 
paid.  Nothing  further  was  necessary.  But  the  act  of  August  5, 1882, 
specified  a  sum  as  due,  $1,258.89,  which  was  larger  in  amount  than  ^'the 
balance  of  salary  due  by  law,"  by  the  sum  of  $118.70  previously  paid. 
It  is  not  possible  to  make  payment  according  to  these  two  conflicting 
directions  or  provisions  for  ascertaining  the  amount.  In  such  case,  the 
erroneous  amount  is  to  be  rejected,  and  payment  is  to  be  made  of  the 
balance  due  by  law.  Thus,  it  is  said  of  statutes,  in  a  new  and  valuable 
work,  that  '*  if  the  true  reading  is  evident,  and  the  meaning  is,  notwith- 
standing the  errors,  certain,  the  statute  stands,  and  is  to  be  interpreted 
a^s  though  they  were  corrected."  (Bishop,  Written  Laws,  79,  212, 243.) 
In  this  case,  either  the  amount  specified  in  the  act  of  August  5, 1882, 
must  control  the  expression,  "the  balance  of  salary  due  by  law,"  or  the 
latter  must  control  the  former,  for  both  cannot  be  operative.  It  is  man- 
ifest that  Congress  intended  to  pay  the  balance  due,  whatever  it  might 
be,  and  no  more.  This  view  is  supported  by  maxims :  qui  Jueret  in  literij 
ha*ret  in  cortice^-falsa  demonstratio  non  nocet^  cum  ds  corpore  constat 
Verba  generalia  restringuntur  ad  habilitatem  rei  vel personam.  Geneial 
language  is  always  limited  by  the  object  of  an  act.  (Sedgwick,  Con. 
struction  Stat,  and  Const.  Law,  2d  ed.,361,  n;  Wheeler  r.  McCormick, 
8  Blatch.  C.  C,  267;  State  ex  rel  Missouri  Mutual  Life  Ins.  Co.  r.  King, 
44  Missouri,  283.) 

The  sum  of  $118.70  will  be  disallowed  in  this  account. 

Treasury  Department, 

First  Comptroller's  Office,  October  31, 1882. 


Note  by  First  Comptrollkr. 
Hardcjwtle,  in  bin  work  on  Statutory  Law,  245,  says  tbat  '^a  court  of  law  is  not 
authorized  to  supply  a  casun  omissus,  or  to  alter  the  laDo;uage  of  a  statute  for  the 
purpose  of  supplying  a  meaniii;^,  if  the  language  used  in  the  statute  is  incapable  of 
one."  Green  r.  Ward,  7  Q.  B.,  17.H;  Everett  v.  Wells,  2  M.  &  G.  277;  Chancellor 
of  Oxford  r.  Risbop  of  Coventry,  10  Kep.  r)7G :  K«-gina  v.  Wilcock,  7  Q.  B.,  338,  and  he 
then  proceeds  to  say  : 

"It  appears  also  tbat  an  evidently  accidental  omission  in  the  schedule  to  an  Act 
maybe  supplied.  Thus  in  R.  r.  Straoban,  L.  R.  7  Q.  B.,  465,  it  appeared  that  byXi 
&  34  Vict.,  e.  97,  seb.  sub  tit.  Voting- Paper,  *  any  instrument  for  the  purpose  of  voting  bv 
any  person  entitled  to  vote  at  any  meeting'  wasto  be  stamped  with  a  Irf.  stamp.  It  wa« 
argued  tbat  the  expression  'ataiiy  meeting'  included  the  assembling  of  the  town  coun- 
cil to  elect  aldermen,  and  that  consefjueutly  all  voting-papers  used  at  such  elections 
must  be  stamped.  But  the  court  held  otherwise,  on  the  ground  that  it  could  never 
have  been  the  intention  of  the  legislature  by  such  an  enactment  as  this  to  alter  the 
whole  system  of  voting  at  public  elections.  *  We  must  take  it,'  said  Coekbuni,  C.  J., 
'that  this  schedule  having  been  alphabetically  arranged,  insteml  of  as  in  the  former 
Act,  there  has  been  an  accidental  omission  of  some  words  of  reference,  such  as  the  word 
'such."' 

'*It  is  worthy  of  observation  that  in  the  United  States  a  dilferent  principle  appear! 
to  obtain  with  regard  to  clerical  errors  in  statutes.  In  l':^72  an  act  of  Congress  w»s 
passed  which  contained  a  clause  exempting  from  the  20  per  cent,  ad  rahrrm  duty 
*  fruit-plants,  tropical  and  semi-tropical,'  but  in  the  engrossed  act  <»f  Conirrcss  a  comoi* 
waa  substituted  by  a  clerical  error  for  the  bypb«*n,  and  consequently  the  exempt- 
words  stood  thus,  *  fruit,  plants,  tropical  and  semi-tropical.'  In  consequence  of  thw 
mistake  certain  Bahama  traders  brought  actions  in  the  United  Stat-ea  courtft  to 
recove  the  20  per  cent,  ad  valorem  duty  tbat  they  had  been  compelled  to  pay  upon 
tropical  fruit  subsequent  to  the  Gth  of  June,  1872.  The  Unite<l  States  Government 
allowed  the  actions  to  go  by  dcffiult,  as  the  Secretary  of  the  Treasury  decided  thtt 
the  clerical  error  rendered  '  new  Act  of  Congress  necessary  to  enforce  any  daty  np<» 
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rapicAl  Cntit,  >d<1  the  Uoilvd  Stated  GoTpramcnt  rvpaid  to  the  Bahauk*  iniden  aonio 
S,000  dolIoTB  in  conwajnnDce  o(  tbia  mittoke."  ■ 

la  a  noU  aa  to  this  italeiiwDt  id  relatign  the  act  of  1872,  it  ia  said  by  HardriMtlo: 

■'Tlie  »athoriIf  for  this  statement  is  the  Blae  Book  of  the  Bahamas  forlbeyrar  1^3. 
raasmitted  to  the  ColoDial  Office  by  Govemnr  Pope  Uennesaj-,  Mav  itT,  l!^l,  and 
labliabml  in  a  parliamentary  btoe  book  entitled  '  Papers  Rctai in g  to  H.  U.'s  Colonial 
"ooaGasioDH,  I'arl  1,  IS7a.'  " 

The  caae  on  trhich  the  Secretary  of  the  Treasury  made  the  decision  was  Manuaeript 
iaae  No.  1466,  Book  of  HiacellaneoDa  Customa  Case«,  for  whiiA  see  also  Synopaia  of 
'r«aeiiry  Departmenl  Decisions,  lUTi.  No.  1730;  Solicitor's  Opinion,  December  S> 
B73.  The  AtturD^y-GeoenU  held  in  Tbutopsoa'a  case  March  24,  1857,  that  "the  act« 
f  Congress  '  *  enrolled  in  the  Department  of  Stat«  ate  conclanive  erideiiM  of 
bewrtttenlaw."  9  Opinions,  I.  He  also  held  that  "  neither  the  JouraalsofCotigreaB, 
or  aoy  other  species  of  eitrinsio  evidence  cwi  avail  to  strike  anything  oat  of  theacta 
«a«ed,  or  iaterpolate  anything  into tlietu."  9  Opinions,  1.  !l Opinions, STO.  BntM« 
Hake  c.  National  Bank,  23  Wallace,  3U7. 

It  may  not  be  certsiu  Ihat  the  "Fmit.planI"  case  adopti!  a  rule  different  ftoni  that 
rhieh  prevails  in  England,  it  may  have  been  decided  not  on  the  question  of  punotaa- 
hni,  bat,  perhapa,  on  the  rule  that  in  cases  of  serious  (imbignity  or  doubtful  con- 
tnctton  in  revenue  acts,  that  donbta  are  to  be  resolved  in  favor  of  the  imporMr. 
Indgwick  Stat.,  •fa  n.  Powers  v.  Barney,  5  BUtohfonl,  C.  C.  R..  202.  Tbe  case 
^ght  well  have  been  decided  on  this  principlfl,  Ibr  it  is  well  settloti  that  "common 
KiMe  shonid  prevail  over  strict  grammatical  rates,  and  punctuation  should  not  cou- 
dol."    Sedgwick  Stal.,  225  *. 

K  THE  MATTER  OF  THE  APPOIKTMEKT  BY  THF.  PRESIDENT  OF  AN  OF- 
FICER "TO  PERFORM  THE  DUTIE.S  OF  THE  OFFICE  OF  THE  FIRST 
COMPTROLLER  IN"  THE  TREASURY  DEPARTMENT  "  DUEINO  THE  AB- 
SENCE •  •  •  OF  THE  SAID  FIRST  COMPTROLLER  AND  THE  DEPUTY 
FIRST  COMPTROLLER  IN  THE  SAID  DEPARTMENT. "-COMPTROLLER'S 
CASE. 

.  In  coae  of  the  "  absence,  or  Bickness,"  of  both  the  First  ConiptrolliT  and  the  Dep- 
uty First  CcmptroUer  of  IheTreaaury  Department,  the  President  has  power  to 
"anthorire  and  direct  •  ■  •  any  othar  otBcer"  in  the  Department,  "whoso 
appointment  is  vested  in  the  President,  by  and  with  the  advice  and  oonseiit  of 
the  Senate,  to  perform  the  duties"  of  Firiit  Comptroller,  unfit  "  hiicL  absence  or 
sicknew  shall  cense." 
,  It  is  oompeteut  for  the  President  to  make  a  general  erdiT  nppticaMo  to  such  oaaen 

of  abaenee  or  sioknesa, 
i  ^^M  President's  order  of  October  2.1,  IH^,  antboridiig  and  dirci^tlnf;  the  Second 
Coinptmller  to  act  in  sncb  cases,  is  valid. 
Tbe  ICeviijeii  Statutes  coutain  tLe  following  sections: 
"  Sec.  177.  In  case  of  the  death,  resignation,  absence,  or  sickness  of 
he  bead  of  any  Department,  the  llrst  or  sole  assistant  thereof  shall, 
intess  otherwise  i]irccted  by  the  Presidentj  as  provided  by  acctiou  one 
landred  and  seventy-Dine,  perform  the  dtities  of  such  head  until  a  buc- 
essor  is  appointed,  or  such  absence  or  sickness  shall  cease. 

"  3eo.  178.  In  case  of  the  death,  resignation,  absence,  or  sickness  of 
|ie  chief  of  any  Bureau,  or  of  any  officer  thereof,  whose  appointment 
B  not  vested  in  the  head  of  the  Department,  the  assistant  or  deputy 
rf  sacb  chief  or  of  such  officer,  or  if  there  be  none,  then  the  chief 
ilerk  of  such  Bnreau,  shall,  uuless  otherwise  directed  by  the  President, 
ks  providetl  by  section  one  hnndrod  and  seveutynitie,  perform  the  du- 
i«s  of  such  chief  or  of  such  officer  until  a  successor  is  appointed  or 
luch  nbHence  or  sickness  shall  cease. 
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"Sec.  179.  In  any  of  the  cases  mentioned  in  the  two  preceding  eec- 
tious,  except  the  death,  resignation,  absence,  or  sickness  of  the  Attor- 
ney-General, the  President  may,  in  his  discretion,  authorize  and  direct 
the  head  of  any  other  Department  or  any  other  officer  in  either  Depart- 
ment whose  appointment  is  vested  in  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  perform  the  duties  of  the  vacant 
office  until  a  successor  is  appointed,  or  the  sickness  or  absence  of  the 
incumbent  shall  cease. 

"  Sec.  180.  A  vacancy  occasioned  by  death  or  resignation  must  Dot 
be  temporarily  filled  under  the  three  preceding  sections  for  a  longer 
period  than  ten  da^'S. 

"  Sec.  181.  No  temporary  appointment,  designation,  or  assignment  of 
one  officer  to  perform  the  duties  of  another,  in  the  cases  covered  by  8e^ 
tions  one  hundred  and  seventy-seven  and  one  hundred  and  seventy- 
<*ight,  shall  be  made  otherwise  than  as  provided  by  those  sections,  ex- 
<jept  to  fill  a  vacancy  happening  during  a  recess  of  the  Senate. 

"  Sec.  182.  An  oflicer  performing  the  duties  of  another  office,  during 
a  vacancy,  as  authorized  by  sections  one  hundre<l  and  seventy-seven, 
one  hundred  and  seventy-eight,  and  one  hundred  and  seventy-nine,  ie 
not  by  reason  thereof  entitled  to  any  other  compensation  than  that  at- 
tached to  his  i)roper  office." 

Under  these  provisions  of  the  Revised  Statutes  the  President  made 
an  order  as  follows: 

United  States  of  America, 

Washington  City,  District  of  Columbia  : 

Executive  Mansion,  October  23,  lvS82. 

I.  Chester  A.  Arthur,  President  of  the  United  States,  do  hereby 
authorize  and  direct  the  Second  Comptroller  in  the  Department  of  the 
Treasury  of  the  United  States  to  perform  the  duties  of  the  office  of  the 
First  Comptroller  in  said  Department  now  and  at  all  times  hereafter 
during  the  absence  from  said  Department  of  the  said  First  Comptroller 
and  the  Deputy  First  Comptroller  in  said  Department. 

CHESTER  A.  ARTHUR. 

One  copy  of  this  order  is  tiled  in  the  office  of  the  First  Comptroller, 
and  one  in  the  office  of  the  Second  Comptroller,  in  the  Departmeutof 
the  Treasury. 

The  propriety  of  such  order  was  sujrgested  by  the  fact  that,  on  one 
occasion  durin*;  the  necessary  absence  of  the  First  Comptroller,  the 
Deputy  First  Comptroller  was  detained  from  his  office  by  severe  ill- 
ness.   The  order  is  fully  authorized  by  the  statutes. 

On  the  occasion  stated  the  First  Comptroller  and  the  Deputy  were 
both  absent.  The  ap]>ointnient  of  the  First  and  Second  Comptrollers 
in  the  Treasury  Department  'Ms  not  vested  in  the  head  of  the  Depart- 
ment." (Rev.  Stats.,  26^.)  The  First  Comptroller  is  chief  of  a  bm-e^iu, 
and  the  Deputy  is  an  officer  thereof.  The  First  Comptix)ller  is  an  offi- 
<ieT  whose  "absence"  is  mentioned  in  section  178  of  the  Revised  Stat- 
utes. 
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By  the  explicit  language  of  section  170  of  the  Revised  Statutes  the 
President  may  "authorize  and  direct  •  >  •  any  other  officer 
io  either  Department,  whose  appointment  is  vested  iu  the  President, 
*  ■  •,  to  perform  the  duties  •  •  •  nutil  "  "  ",  the  sickness 
or  absence  of  the  incumbent  sliall  cease."  It  is  competent  for  the  Presi- 
dent to  malie  a  general  onler  applicable  to  euch  ctises  of  absence  or 
sickness.  He  is  not  required  to  make  an  order  for  each  particular  case 
as  it  arises.     (Williams  v.  The  United  States,  1  How.,  290.) 

The  purpose  of  tlie  statute  is  to  authorize  the  President  to  provide  by 
a  special  onler  in  each  case  of  necessity  as  it  may  arise,  or  by  a  general 
order  which  wdl  meet  any  case  or  cases  as  occasion  may  require. 

The  onler  of  the  President  will  be  filed  in  this  office,  in  the  "  Division 
of  Bonds,  Conti'a^ts,  and  Powers  of  Attorney"  in  the  files  of  communi- 
cations and  orders  of  the  President.* 

F1B8T  Comptroller's  Office, 

Treasury  Department,  yorembir  10, 1S82. 


'Th?  legislative,  uxeciitive,  bii<I  juiltciul  apjjropiiatioD  act  of  March  K.  l^aS,  provides. 

"  Thai  the  Deputy  First  Comptriiller  in  iho  Department  of  the  TreaHury  ahall  be, 
and  ia  authorized,  in  the  name  of  the  First  Coinptruller,  to  cuuotersign  all  wnrraiiis, 
except  accountable  wamtuts,  atid  to  (rij^n  all  other  paperB  in  like  manner  under  the 
direction  of  the  First  Comptroller;  and  in  cnse  of  the  death,  reajiination,  ahsence,  or 
■icknew  of  Ihe  Deputy  First  Comptroller,  the  Secretary  of  the  Truttflnry  may,  hy  an 

Spolnttnent  nnder  bis  hand  and  official  sfnl,  clek'Kttte  to  anv  oRloer  in  the  ofBce  of 
»  First  Comptroller  the  authority  to  perform  the  dutiea  of  the  Deputy  First  Comp- 
troU«l  until  a  succesbot  is  appointed  or  such  absence  or  sickness  shiill  cease." 

u  order  waa  made  by  the  Secretary  of  the  Treasnry  March  9 


Cnites  States  of  America, 

TEKASfRY    DKPAIITMRNT, 

ISathingloH  City,  1).  C,  March9,  1683. 

It  is  made  to  upneat  to  the  Secretary  of  the  Treasnry,  and  lie  so  adjudRes.  that 
Bon.  Jonathan  Tarliell,  the  Deputy  First  Comptroller  in  the  Department  of  thoTreiw- 
nry.  has  been,  is,  and  continues  to  he,  absent  from  the  Department  of  the  Treasury, 
fff  the  United  States  by  reason  ofalclcnefls.  Nov/,  therefore,  in  pursuance  of  the  statute 
Id  MMh  ea«e  made  and  provided,  the  Secretary  of  the  Treasury  lierehy  ajipointa  Joseph 
AddiMin  Thomson,  who  is  an  officer  in  the  office  of  the  First  Comptroller  in  said 
Department,  and  delegates  to  said  Tbottfloti  no  appointed  the  authority  to  perform 
the  duties  of  the  said  Deputy  First  Comptroller  until  said  stcknew  and  absence  of 
•aid  Deputy  First  Comptroller  shall  cease. 

Intestimony  whereof  the  said  Secretary  of  the  Treusury  hereto  subscribes  his  name, 
ftOd  ftfiixes  the  ofQeial  seal  of  said  Department  this  ninth  dav  of  March,  A.  D,  lti>*3. 

tOFMCIAI,  BEAL  OF   DEPARTMENT.]  CHA8.   J.   FOLGER, 

Secr»larg,  fe. 


This  was  rendered  necesiiary  by  the  sickut 
First  Comptroller  since  October  5,  IH^a. 


a  and  conseixnent  absence  of  the  Deputy 
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IN  THE  MATTER  OF  THE  PAYMENT  OF  LOST  REGISTERED  BONDS  OF 
THE  UNITED  STATES,  WITH  INDORSEMENTS  IN  BLANK  MADE  THEREOI 
BY  THE  PAYEE,  BUT  WITH  NO  CERTIFICATES  OF  THE  ACKNOWLEDGE 
MENT  OF  THE  EXECUTION  THEREOF.— GIBSON'S  CASE. 


1.  Quwrel  Whether,  if  an  imperfect  assignment  is  made  by  the  payee  in  a  registered 

bond  of  the  United  States,  to  a  purchaser  for  sufficient  value  paid,  a  oourtof 
equity  may  enjoin  the  payee  from  receiving  payment  of  the  bond  and  deonet 
specific  performance  of  the  assignment. 

2.  The  United  States  may,  in  a  proper  case,  file  a  bill  of  interpleader  to  determine  tlia 

rights  of  adverse  parties  claiming  a  right  to  payment  of  a  registered  goyemineDt 
bond. 

3.  The  assignee  of  a  chose  in  action  is  subject  to  all  the  equities  between  the  assignor 

and  the  debtor,  but  the  holder  of  a  negotiable'  instrument  indorsed  for  valae  in 
the  usual  course  of  business  before  maturity  takes  it  relieyed  of  snch  eqnitie*, 
and  is  entitlo<l  to  payment  as  against  all  the  world. 

4.  Registered  bonds  of  the  United  States  are  assignable  but  not  negotiable.    Thej 

have  some,  but  not  all,  the  attributes  of  negotiability. 

5.  The  Secretary  of  the  Treasury  has  authority  to  prescribe  regulations  relative  to 

the  transfer  on  the  books  of  the  Treasury  Department  of  registered  bonds,  and 
to  require  assignments  to  be  acknowledged  before  snch  officers  as  he  may  derig* 
nate  as  a  condition  precedent  to  a  right  of  transfer. 

6.  The  payee  in  a  registered  bond,  who  executes  and  acknowledges  an  assignment  is 

blank  thereof  duly  certified,  and  permits  it  to  pass  before  maturity  to  a  honifit 
purchaser  for  value  in  the  usual  course  of  business,  will  generally  be  estoppod 
from  denying  the  right  of  such  purchaser  to  a  transferor  payment  of  such  bond, 
especially  if  such  piirchaHer  is  without  notice  in  law  or  fact  that  the  bond  was 
put  io  circulation  with  an  assignment  in  blank. 

7.  The  legal  title  to  a  registered  bond  of  the  Uuited  States  only  passes  by  a  transfer 

on  the  books  of  the  Treasury  Department,  but  the  right  to  a  transfer  is  perfect 
when  an  assignment  in  due  form  is  properly  filed  in  the  Department. 

6.  A  bond  fide  purchaser  of  bonds  issued  to  him  by  duly  authorized  officers  is  gener- 
ally entitled  to  be  protected  (1)  against  irregularities  preceding  the  issue,  sod, 
as  it  has  been  held,  (*2)  in  case  a  new  bond  is  issued  in  lieu  of  one  assigned  t* 
him  and  surrendered  for  reissue,  and  (3)  in  some  cases  of  sncceasive  transfers  of 
bonds  assigned  in  blank  with  a  duly  oertiiied  acknowledgment  of  execution  of 
assignment. 

9.  When  the  payee  in  a  registered  bond  of  the  United  States  in  good  faith  makes  so 
indorsement  in  blnnk,  and  it  is  lost  without  any  certificate  of  the  acknowled;* 
ment  of  the  e.x«'cation  of  the  assignment  thereon,  and  passes  into  the  hands  of » 
bond  fide  purchaser  for  value  before  maturity,  and  in  the  usual  course  of  bosi- 
noss,  the  payee  is  not  estopped  fro.n  asserting  his  rights  in  such  bond. 

December  28,  ISvSl,  Wm.  J.  Gibson,  owning  United  States  registered 
bonds  numbered  50879  and  50880,  for  $1,000  each,  issued  under  acts  of 
July  17  and  Au^Mist5,  1801  (12  Stat.,  259,313),  and  "continued"  at 3J 
per  cent.,  signed  bis  name  to  the  printed  indorsements  in  blank  on  the 
back  of  the  bonds  in  the  presence  of  George  Leslie,  cashier  of  the  Ra- 
tional Bank  of  Newberry,  at  Wells  River,  Vt.;  and  they  were  to  be  by 
him  sold  for  Gibson.    They  were  then  delivered  over  the  counter  of 
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tlie  bank  to  the  teller  of  the  biiuk  to  euter  for  s^le  on  tbe  books  of  the 
bank.  The  bank  teller  took  them  and  laid  them  on  his  de»k,  since 
vhich  time  it  is  alleged  that  they  have  uot  been  seen  by  Gibson  nor  by 
auy  person  connected  with  the  bank,  and  it  is  8ui)po3ed  that  they  were 
probably  burned  with  the  waste  paper  of  the  bank.  The  cjishier  did 
□ot  attat:h  his  certitieate  to  the  printed  blank  under  the  signature  of 
Gibson.  (See  form  of  blank  indorsement  in  note  to  Barnett's  Case, 
ante,  203.)  The  bonds  arc  included  in  the  "108th  Call"  of  the  Secre- 
tary, stating  that  they  "  will  be  paid  at  the  Treasury  of  the  United 
States  •  •  "  on  the  8th  of  April,  1882,  and  that  interest  on  said 
boiids  will  cease  on  that  day."  They  were  "under  due"  to  that  time. 
^See  9  Op.  Att.  Gen.,  413.)  Appiication  is  how  made  by  Gibson  to  the 
United  States  for  payment  ander  the  call  as  upon  lost  or  destroyed  reg- 
i8t«red  bonds.     (1  Lawrence,  Oompt.  Dec.,  App.,  ch.  13,  574.) 

The  act  of  July  17,  1861  (12  Stat.,  259,  sec.  2),  under  which  the  bonds 
were  issued,  provides  that — 

"The  registered  bonds  shall  be  transferable  on  the  books  of  the  Treas- 
ury on  the  delivery  of  the  certificate,  and  the  coupon  bonds  and  treas- 
ury notes  shall  be  transferable  by  delivery." 

The  act  of  June  22, 1860  (12  Stat.,  79,  sec.  2),  authorized  the  issue  of 
registered  bonils,  or,  as  they  are  therein  denominated,  "certificiites  of 
stock  •  •  •  for  the  amount  80  borrowed,  in  favor  of  the  parties  lend- 
ing the  same,  or  their  assigns,  which  certiticates  may  be  transferred  on  the 
books  of  the  Treasury,  under  such  regulations  as  may  be  established  by 
the  Secretary  of  the  Treasury." 

The  act  of  December  17, 1800  (12  Stat.,  121),  authorized  the  issue  of 
Treasury  notes  diilerent  in  character  from  other  public  securities,  and 
provided  "That  said  treasury  notes  shall  be  transferable  by  assignment 
indorsed  thereon  by  the  person  to  whoseorder  thesame  may  be  made  pay- 
able^ accompanied  together  with  the  delivery  of  the  note  so  assigned."' 
Many  of  these  notes  were  issued  in  blank  as  to  payee,  others  with  the 
name  of  the  payee  therein  written,  and  assignments  of  them  were  uot 
registered  by  the  Kegister  of  the  Treasury  Department.  The  act  of 
February  8,  1801  (12  Stat.,  129,  sec.  2),  and  the  act  March  2,  1801  (12 
Stat.,  178,  sec.  2),  each  contain  a  provision  similar  to  that  in  the  act  of 
Jane  22,  1860  (12  Stat.,  79,  sec.  2),  above  quoted.  The  subsequent 
loan  acts  authorize  loans,  and  the  issue,  as  evidence  of  indebtedness,  of 
"coupon  or  registered  bonds  of  the  United  States,"  without  any  spe- 
cific provision  as  to  assignment  or  transfer  on  the  books  of  the  Treas- 
ury Department.  The  registered  bonds  under  all  the  loan  acts  have 
been,  by  their  terms,  payable  to  the  payee  named  "  or  assigns." 

The  Secretary  of  the  Treasury  has  always  provided  by  "regulations" 

*A»  t»  righta  of  bond  fide  purcUaaerB  ot  TrBaanry  notea  aasignpd  nfrcr  maturity,  see 
fiOp,  Att.  OeD.,413;  Natioiml  Bankof  WasLingtuii  r.T'Moa.^O  Wall.,72,  diaringiiiali- 
ing  TexM  c.  Whi(«  and  Chiles,  7  Wall.,  718.  TeiaB  v.  Uarxlonberg,  10  WhII.,  6H,  and 
fallowing  Toxai  v.  Hiiutingtun,  IG  Wull.,  40j;  Hotuhkiss  p.  Katioailt  llaulu,  91  Wall., 
354 ;  Baldwin  v.  Ely,  S  Howe,  580,  GOO. 


288  First  Comptroller's  Office^  Treasury  Department 

for  the  transfer  of  all  registered  bouds  on  the  books  of  the  Department 
(1  Lawrence,  CoMipt.  Dec,  App.,  ch.  13,  2d  ed.,  560.)  The  reflations 
are  a  necessity,  and  made  in  pursuance  of  the  general  i>ower  of  the 
Secretary  when  not  specifically  authorize<l.  These  require  the  assign- 
ment to  be  acknowledged  by  the  assignor  before  certain  designated  of- 
ficers.* 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  indorsements  aa  originally  made  on  the  bonds  now  under  consid- 
eration are  incomplete.  If  a  controversy  existed  between  Gibson,  tiie 
payei(  in  the  bonds,  and  a  bona  fide  purchaser  from  him  for  valuable  con- 
sideration before  maturity,  to  whom  they  might  have  been  delivered  with 
the  blank  assignments  duly  filled  in  but  without  formal  certificates  of  ac- 
knowledgment, there  is  much  authority  for  saying  that  the  proper  conrt 
of  equity  would  enjoin  Gibson  from  receiving  payment  of  the  bonds, 
and  decree  a  specific  performance  of  the  contracts  of  assignment,  which 
the  Treasury  Department  would  respect.t  The  United  States  might  in 
such  case  file  a  bill  of  interpleader  requiring  a  decree  to  determine  the 
rights  of  the  parties.    ( Vermilye  &>  Co.  r.  Adams  Express  Co.,  21  Wall, 

*Tho  existing  regulations,  Hubstautially  similar  to  those  previously  in  force,  declare 
tbat^ 

"The  rejjihtered  bcmds  of  the  United  States  differ  from  the  coupon  bonds  in  the 
followinp:  rt'spects,  namely :  (1)  They  have  inscribed  or  expressed  upon  their  face  tl» 
names  of  tho  parties  who" own  them,  denominated  jwiyce*;  (2)  they  are  payable  onlf 
to  surli  payees  or  their  assigns;  and  (3)  the  i>ropertv  or  ownership  in  them  can  be 
transferred  only  by  assignment.  For  the  ])urno8e  oi'  assigning  them,  thert  artfiirm 
printed  on  the  backs  of  the  bonds,  together  with  directions  to  be  followed  in  the  excca- 
tion  of  such  assignments. 

"A  ledger  account  is  opened  in  the  Department  with  each  holder  of  one  or  mow 
registered  bonds ;  and  in  this  account  each  bond  is  fully  described.  All  recognizwl 
transfers  must  be  made  upon  the  loan-books  in  the  Registers  office.'^  (1  Lawrence,  Compt. 
Dec,  App.,  ch.  13,  2d  ed.,  563.) 

In  a  note  to  the  ''forms  printed  on  the  backs  of  the  bonds**  it  is  declared,  that  **tlie 
execution  and  acknowledgment  of  the  above  assignment,  when  not  made  at  the 
Treasury  Department,  nmst  be  before  a  U.  S.  judge,  U.  S.  district  attorney,'*  or  other 
officer  specitied.  (Burnett's  Case,  awfe,  203.)  As  to  effect  of  estoppel  on  infonnal 
assignments  and  the  statute  of  frauds,  see  Stowe  r.  United  States,  19  Wall.,  16; 
Swain  v.  Seamens,  9  Wall.,  272;  Herman,  Estoppel,  sec.  330. 

t  Combs  r.  Hodge,  21  How.,  397.  As  to  specific  performance  of  contracts  for  the 
sale  of  shares  in  corporations,  see  16  American  I^aw  Review,  Boston,  August^  1^ 
606,  citing  Cuddee  v.  Rutter,  5  Vin.  Abr.,  538;  Doloret  i\  Rothschild,  1  Sim.  & 
Stuart,  590;  Clark  r.  Flint,  22  Pick.,  231 :  Duncuft  v.  Albrecht,  12  Sim.,  190;  Cheal* 
r.  Ken  ward,  3  De  G.  &  J.,  27;  Parish  v.  Parish,  32  Beavan,  207;  Cowles  r.  Whitman. 
10  Conn.,  121 ;  Eastman  r.  Plumer,  46  N.  H.,  464;  Ross  r.  Union  Pacific  Railway  Co., 
1  Woolw.  C.  C,  26;  Strasbnrg  R,  R.  Co.  r.  Echternacht,  21  Penn.,  220;  FolVs  Appeal r 
91  Penn.,  434;  Baldwin  v.  Commonwealth,  &o.,  11  Bush,  Ky.,  417;  Leach  dtwifrr. 
Fobes,  11  Gray,  5(X>;  Todd  v.  Taft,  7  Allen,  :i71 ;  Jones  r.  Robbins,  29  Maine,  351.  ^ 
also  Burroughs,  Public  Securities,  139, 252 ;  Angell  <&:  Amefl,  Corp.,  564,566, 57H;  8*llu*» 
case,  1  Lawrence,  Comi>t.  Dec,  214.  As  to  injunction,  Texas  v,  Hardenberg,  10  Wall.. 
68;  Walker  r.  Smith,  21  How.,  579;  Board  of  Liquidation  r.  McComb,  92  U.  S.,^^!; 
(Jaines  r.  Thom]>s#n,  7  Wall.,  347.  As  to  invalidity  of  judicial  sale  of  registered  bou'A 
Combs  r.  Hodge,  21  How.,  407;  Menard  v.  Shaw,  5  Texas,  334. 
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138.)  Bat  the  oaae  now  aailor  cousideratiori  preaenta  a  diflferent  (jues- 
tioD.  Qibsoa  is  entitled  to  paytnent  of  ttic  tost  bonds,  nnless  (1)  they 
jtassed  before  maturity  to  a  boaijide  pun^hiiaer  for  vjilue,  and  (2)  such 
purchaser  thereby  acquired  a  right  to  payment  of  the  bonds  relieved  of 
all  equitii>s  of  the  i)ayee  therein,  or  niitesi^  (3)  Gibsoa  is  estopped  from 
iMScrtiugsuch  eqai table  right  as  be  had  to  tlie  bonds.  These  propositions 
will  be  considered  in  their  order. 

I,  In  view  of  the  facts,  and  for  the  protection  of  the  United  States, 
it  may  be  asfiumed,  that  some  finder  of  the  bonds,  or  thief  who  stole 
tlietn,  did  before  maturity  sell  them  to  a  bond  fide  purchaser.  This  p 
sumption  at  least  should  prevail  until  rebutted  by  evidence,  either  iu 
fact,  or  that  arising  from  such  lapse  of  time  as  would  induce  a  conclu- 
sion of  a  different  result. 

II.  The  second  proposition  raises  this  question ;  Is  the  bonajide  pur- 
chaser for  value  before  maturity  of  a  registered  bond  of  the  United 
States,  assigned  to  him  in  due  form  except  that  there  is  no  certificate 
nf  the  acknowledgment  thereof  before  an  officer,  chargeable  with  notice 
of  the  rights  of  prior  parties  thereto! 

1.  If  the  bonds  are  choses  in  action,  any  bond  fide  purchaser  takes 
tbero  charged  in  law  with  notice  of  all  the  equities  or  rightrt  which  at- 
tach to  them,  provided  the  assignor  has  done  nothing  to  estop  him  from 
assertiug  his  rights.    Thus  it  has  been  said : 

"To  constitute  an  assignment  of  a  debt  or  other  chose  in  action,  in 
equity,  no  particular  form  is  necessary.  •  •  •  The  reason  is,  that 
the  fund  being  a  matter  not  assignable  at  law,  nor  capable  of  manual 
possession,  au  appropriation  of  it  is  all  that  the  nature  of  the  case  ad- 
mits of,  and  therefore  it  is  held  good  in  a  court  of  equity.  As  the  as- 
signiee  is  generally  entitled  to  all  the  remedies  of  the  assignor,  so  he  is 
subject  to  all  the  equities  between  the  assignor  and  his  debtor."  (S|)aia 
T.  Hamilton's  Aduir.,  1  Wall.,  62t ;  Scott  r.  Shreeve,  12  Wheat.,  608  ; 
SUirras  &  others  v.  Caig  &  Mitchel,  7  Crancb,  48;  Kinsman  v.  Park- 
harst,  18  How.,  289.) 

So  it  has  been  said  of  the  assignment  of  certificates  declaring  "  The 
bearer"  to  be  entitled  to  certain  specified  sums  in  a  certain  descri|itiou 
of  bonds,  that: 

"  Written  contracts  are  not  necessarily  negotiable  fiimjdy  because  by 
their  terms  they  enure  to  the  benefit  of  the  bearer.  Doubtless  the 
certificates  were  assignable,  and  they  would  have  been  so  if  the  word 
bearer  had  been  omitted,  but  they  were  not  negotiable  instruments 
•  •  •  Holders  might  transfer  them,  but  the  assignees  took  them 
subject  to  every  equity  In  the  bands  of  the  original  owner."  (Kailniad 
Co.  V.  Howard,"  7  Walt.,  415 ;  Mechanic's  Bank  v.  N.  Y.  &  N.  II.  Ruil- 

See,  oIbo,  3  Kent,  Com.,  Lectu[e38,  p.  443,  Hal.;  Bayards.  Huffmuo,  4  Jobna.,  Cb. 
K.,  450. 

Ab  to  power  ofcoartfl  to  ilrcrre  asniguiaenta  of  bonda  and  enforce  it  i*pmoiiam,  see 

Pennoyerr.  Neff,  95  11.8.,  TZi;  Penu  r.  Lord  Bsltiiuuro,  1  Ve8.,444;  Massie  r.  Walts, 

G  Cranoh,  U<i;  WatkiiiH  r,   Hulmau,  Iti  Puters.  35;  Corbett  r.  Natt,   10  WuU,  4C4; 

Kliuk's  Case,  1  Lawrence,  Coiniit,  Dei-., 'Al  ed.,247;  Burroiigbs,  Public  Seouritiea,  31. 
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road  Co.,  la  New  York,  593;  Jones,  Kailroad  Securities,  301, 202.    S«e 
Law  Ke|>orts,  lU  Exchequer  Caaej*,  3;J!1.) 

2.  ]f,  however,  (1 )  tlie  bonds  are  negotiable  ins^truments,  )ui<]  (3)  bsvt 
been  lawfully  iiHxigued  to  a  bonAjide  imrchaser  for  value  b^fort;  nutu- 
rity  iu  the  usual  cuiirae  of  bugiueas,  the  peraon  tlius  acquiriag  theiu  nil) 
be  entitled  to  piiyiuciit  against  all  the  wurld.  This  is  so  well  seltlcd 
that  it  i»  no  longer  a  matter  of  dispute.  (Daniel,  Xeg.  Insts.,  i_  1: 1 
Crancb,  App.,  imte  a,  307;  1  Parsons,  Corit.,  6th  ed.,  238;  BurroDglis, 
Public  Securities,  i;i8:  Goodwin  v.  Robart«i,  Law  Reports,  10  &sche<]m 

I  Cases,  337;  Galveston  Railroad  v.  Oowdrey,  11  Wall.,  459;  Monuir. 
Comrs.  of  Miami  Co.,  li  Black,  722;  Mercer  Couuty  b.  Racket,  I  Wilt, 
;  Combs  r.  Hodge,  21  How.,  40.t;  Comrs.  of  Marion  Cimuty  r,  Clarl, 
94  U.  a.,  278  i  Eridgeiwrt  Bauk  v.  New  York,  &c.,  K.  K.  Co.,  30  Couu., 
254;  Delafleld  v.  State  of  Illinois,  2  Hill,  N.  Y..  177  ;  Bank  of  Rome  r. 
Village  of  Rome,  1»  New  Y'ork,  20.)  The  onus  is  on  the  imrchaaer  of » 
stolen  bill  to  sliow  his  purchase  in  good  faith.  (Combs  r.  Hodge.  21 
How.,  405;  2  Uauiel,  Neg.  Insts..  5  U70;  1  Daniel,  Neg.  Insts.,  j  815.  »,- 
and  cases  collected.) 

3.  The  twnds  are  assignable,  but  not  uegotiable.  Th^^y  have  some, 
but  not  all  the  attributes  of  negotiability.  This  results  from — (I)  die 
statute  under  which  they  were  issued,  (2)  the  authorized  regulations  in 
relation  to  tninsfcrs,  (3)  the  approved  defluitious  of  negotiability,  (4) 
the  authority  of  elementary  writers,  and  (5)  adjudicated  cases. 

(1).  The  act  of  July  17,  LSftl  (12  Stat.,  250},  affl-ies  this  character  to 
registered  bonds.  This  act  authorizes  the  issue  of  three  classex  of  ptib- 
lie  securities,  treasury  notes,  coupon  bonds  [both  payable  to  bearef), 
and  registered  bonds.     It  declares  that — 

'■The  registered  bonds  shall  be  transferable  on  the  books  of  the  Treu- 
ury  ou  the  delivery  of  the  certificate,  and  the  coupon  bonds  aud  ti«M- 
ury  notes  shall  be  transferable  by  delivery." 

The  evident  purpose  of  Congress  was  to  secure  an  opportunity  for  in- 
vestment in  two  classes  of  securities  negotiable  by  delivery,  and  in  an- 
other— registered  bonds — for  more  permanent  investment,  secure  to  the 
holder  against  the  danger  of  loss  or  larceny,  neither  of  which  could  be 
made  a  means  of  passing  title  to  a  purchaser  except  in  the  mode  pro- 
vided by  statute,  that  is,  by  a  transfer  ou  the  books  in  the  Regislfirt 
Office  in  the  Treasury  Department  ou  the  evidence  required  by  lawHiid 
regulations. 

(2).  The  Secretary  of  the  Treasury,  charged  with  the  duty  of  execa- 
ting  the  loan  acta  aud  of  making  the  transfers,  clearly  had  authority, 
express  as  well  as  implied  (Hev.  Stat.,  101),  to  require,  as  evidence  of 
the  execution  by  the  payee  of  the  assignment  of  every  bund,  the  certifi- 
cate of  one  of  the  officers  designated  by  the  reguhitious  ou  the  subjefl. 
and  to  make  such  certificate  a  condition  precedent  to  the  assignment 
(Uuited  States  r.  Bailey,  9  Pet.,  238;  Bank  r.  Lanier,  U  Wall.,  3"6I- 
Itegulations  have  accordingly  t>eeu  prescribed  by  the  Secretary  reqoir' 
ing  such  evideuce.  (1  Lawrence,  Compt.  Dec.,  App..  ch.  13,  3d  wU 
560.)    The  eUcct  i.-;  to  make  registered  lionds  n  on -negotiable  in  chatw- 
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ter.  A  dear  purpose  is  showu  to  protect  the  rights  of  tbe  pajee  in  reg- 
istered bonds  against  ail  tlie  world,  antii  he  has  parteii  with  them  in 
tbe  form  required  liy  statute,  and  by  the  e\'idence  required  in  the  regu- 
lations. These  are  evidently  not  directory,  but  mandatory.  (Combs  v. 
Hodge, 21  Uow.,406;  Bank  P.Lanier,  U  Wall., 378;  Johnston  p.Laflin, 
103  V.  S.,8lW;  8.  o.,  5  Dillon,  C.  C,  BS;  Brid'g:eport  Bunk  b.  New  York, 
Ac.,  R.  B.  Co.,  30  Couu.,  270;  New  York,  &c.,  K.  U.  Co.  v.  Schuyler,  34 
New  York,  '.Hi;  Aufjell  &  Ames,  Corp.,  §  570;  Marlborough  Mfg.  Co.  v. 
Smith,  2  Conn.,  57!t;  Northrop  ».  Newtown  aud  Bridgeport  T,  Oo.,  3 
Conn.,  5-14;  Fisher  r.  Essex  Bank,  5  Gray,  373;  Shipmau  v.  ..^tua  Ins. 
Co..  28  Coon.,  245.) 

The  whole  purpose  of  the  sliitute  aud  the  regulations  would  be  de- 
feated, aud  registered  bonds  would  lie  practically  placed  on  the  same 
footing  fts  coupon  bonds,  if  the  equities  of  the  payee  were  uot  protected, 
until  the  actual  transfer  on  the  books  of  the  Treasury  Department  was 
tcade. 

The  payee  in  a  registered  bond  might,  under  certain  circumstances, 
by  an  execution  and  acknowledgment  of  an  assignment  thereof  in  blank, 
estop  himself  from  denying  the  right  of  a  bond  fide  purchaser  for  value 
before  maturity  in  the  usual  course  of  business,  to  a  transfer  on  the 
books  of  the  Treasury  Department,  especially  if  the  blank  were  filled 
in  with  the  name  of  such  purchaser,  who  had  no  knowletlge  that  it  was 
HO  tilled  in  without  the  authority  of  the  payee  thereon.  A  bond  in  this 
condition  is  quasi  negotiable.  (Bridgeport  Bank  r.  N.  Y.,  &c.,  R.  B. 
Co.,  30  Conn.,  251,  273.)  But  the  rights  of  the  purchaser  would  rest  ou 
the  estoppel,  aud  not  ou  the  negotiable  chanicter  of  the  bond.  (Bar- 
nett's  Case,  ante  200;  Tayloe's  Case,  ante  100;  Johnson  n.  Laflio,  9  Dil- 
lon C.  C,  76;  8.  c,  103  IT.  S.,  800;  Webster  r.  Upton,  assignee,  91 
U.  S.,  70;  3  De  Gex  &  Smale,  Ch.,  310;  Cavanaugh,  Money  Securities, 
260;  Burroughs,  Public  Securities,  13S,  254;  Imperial  Laud  Company 
of  Marseilles,  Law  Reports,  11  Equity,  478;  Ex  parte  Colboone,  Law 
Beports,  11  Equity,  490;  Bank  i?.  Lanier,  11  Wall.,  374;  Baldwin  ».  Ely, 
9  How.,  600;  De  Voss  r.  City  of  Richmond,  IS  Gratt.,  338;  Comrs.  of 
Knox  Co.  V.  Aspinwall,  21  How.,  539;  Sujjerviaors  v.  Scheuck,  5  Wall., 
772;  Royal  British  Bank  v.  Turquand,  85  Eug.  C.  L.,  24S;  Angell  & 
jl  Ames,  Corp.,  ^  570;  Bridgeport  Bank  w.  New  York,  &c.,  R.  B.  Co.,  30 
Oonn.,  273;  Redfield,  Railways,  §  3o;  Hotehkiss  v.  National  Banks,  21 
Wall.,  354;  Uniou  Bank  r.  Laird,  2  Wheat.,  390;  Black  et  at.  v.  Zaeh- 
arie  &  Co., 3  How.. -183 ;  Fisher  r.  Essex  Bauk,5  Gray,373;  Field,  Cor- 
porations, see.  110;  Weaver  v.  Barden,  49  N.  Y.,  286;  Cady  v.  Potter, 
AS  Barb.,  463;  Smith  r.  American  Coal  Co.,  7  Laus,,  317;  Grymes  e. 
Hone,  49  N.  Y..  17.) 

The  riehts  of  parties  in  cases  of  alleged  estoppel  would  doubtless,  as 
a  general  ride,  be  left  by  accounting  officers  to  the  determination  of  the 
I  Jadicial  tribunals. 

I       (3.)  The  approved  definitions  of  negotiability  show  that  register 
K  bonds  are  not  negotiable. 
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.}  An  inetramejit  is  negotiablt;,  wbeu  its  legal  title,  mid  lite  right  or 
BCtioii  SB  to  the  mouey  tbereby  ))a,^nl)le,  imiy  be  trausl'iTrcd  frum  one 
to  another,  and  so  ou  in  HuvceHRtoii,  by  indorsenient  in  biauk,  or  lu  full, 
and  delivery  by  the  holder  or  by  delivery  only.  (Diuiiel,  Neg.  Imti^. 
\  1;  Bouvier'a  Law  Die,  Tit.  Nogntiable). 

(b.)  A  registered  bond  is  not  negotiable  by  iudoraetnent  and  delivprj*. 
The  legal  title  only  passes  by — (1)  indorsement,  (2)  ai^^knowledgemfDl. 
of  the  indorsement  fertififd  by  a  deuignated  officer,  (3)  delivery,  anil 
(4)  transfer  on  the  books  of  the  Treasury  Ueparlniont,  when  tliet-vi 
dence  of  title  is  (5)  a  new  bond  to  the  holder.  It  may  tte,  that  th'-  n-- 
quirement  of  the  certificate  would  not  alone  destroy  the  uegotiabilitr 
of  an  instniment  otherwise  negotiable,  but  if  not,  the  requirement  m" 
the  transfer  on  the  books  of  the  Treasury  Department  does  so. 

(c.)  An  essential  element  of  negotiability  is,  that  the  uegotioble  in 
strnment  may  i>aas  in  succession  to  any  number  of  persons,  and  u|miu 
the  original  blank  indorsement.  This  element  of  negotiability  \»  not 
found  in  the  definitions  of  negotiabttity  in  all  the  books  on  the  subji»;l. 
(1  Daniel,  Neg.  Inate.,  \  I.)  Bnt  it  is  an  element  nevertheless,  (t 
Daniel,  Neg.  Insts.,  §  063;  Muldrow  ti.  Caldwell,  7  Mo.,  563;  Lea  & 
Langdou  e.  Branch  Bank  of  Mobile,  8  Porter,  Ala,,  1 19 ;  Scnll  c.  Ed- 
wards, 8  Eng.,  24 ;  Blackman  v.  Green  &  Short,  24  Vt,,  17 ;  l'ott«r  r. 
Tyler  and  another,  '^  Mete,  58). 

A  registered  bond  lacks  this  element.  The  statute  by  any  fair  cou 
Btruction  of  its  language  contemplates  but  one  assignment  of  the  same 
bond.  The  first  assignment  requires  a  transfer  on  the  books  of  tbt- 
Treasury  Department,  which  is  inconsistent  with  the  idea  of  successirx 
assignments  of  the  same  bond.  (1  Lawrence,  Comp.  Dec,  App,,  ch.  13, 
2d  ed.,  563.)  Until  such  transfer  is  made,  interest  checks  issue  paya- 
ble to  the  original  payee  in  the  bond.  (Itev.  Stat.,  305,  3t)6,  3«7, 3iJ8, 
3G46,  3647,  36S9;  1  Lawrenw,  Compt.  Dec,  App.,  ch.  13,  2d  ed.,  5W), 
665.) 

The  equitable  title  may  doubtless  jtass  by  successive  indorsemeut* 
on  a  registered  bond.  (Baldwin  r.  Ely,  9  How.,  601;  WillJiimsoD  r. 
Thomson,  16  Ves.,  443;  Burroughs,  Tuhlic  Securities,  252;  Angctl  & 
Ames,  Corp.,  5§  564,  065,  .")66  ;  Field  «.  Tierce,  102  Mass.,  261 ;  Bank  t. 
Lanier,  11  Wall.,  377;  Johnson  r.  Ladio,  5  Dillon  0.  C,  79,  and  Citsat 
cited}  De  Voss  »■  City  of  Kichnioud,  18  Gratt.,351;  Shipmau  v.  MiM. 
Ins.  Co.,  29  Conn.,  245.) 

The  autliorities  heretofore  cited  as  to  the  assignment  of  cboses  in  ac- 
tion are  equally  applicable  here.  But  the  legal  title  passe;*  only  by  tint 
transfer  on  tlie  books  of  the  Treasmy  Department,  or,  perhat>s,  by  tJiP 
delivery  to  the  Department  of  the  proper  evidence  anthoriKing  a  trans- 
fer. {Combs  TJ.  IJodge,  21  How.,  407  ;  Hank  p.  Lanier,  11  Wall.,  369; 
Attorney-General  c.  Dimon*],  1  Cioinptim  &  Jervis,  Exchequer.  S-W; 
De  Voss  V.  City  of  Richmond,  18  Gratt.,  Il.'»2;  Davis  e.  Bank  of  Eng- 
land, 2  Bing.,  393,  9  Eilg.  C.  L.,  441 ;  New  York  &  N.  H.  It.  K.  Co.  ». 
fljhuyler,  34  New  York,  7  Tiflany,  SO;  Texas  r.  Iliinlenberg,  10  WidU 
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es ;  Johnston  p.  Laflin,  103  U.  S.,  800 :  a.  c,  5  Dillon  (3.  0.,  65 ;  Anfell 
'&  Amea,  (Jorp.,  576;  Marlborotigb  h\fj:.  Co.  v.  Smith,  2  Conn.,  579; 
^iirtliropr.  Newtown  and  Bridgeport  T.  Co.,  3  Conn.,  544;  Fiaher  v, 
BHsfx  Bank,  5  Gray,  373;  Shipraan  r.  ^tna  Iti<«.  Co.,  20  Oodd.,  245; 
Cailjr  r.  Potter,  55  Barh.,  463;  (Iryiuea  c.  Hone,  49  N.  Y.,  17  j  Fairfax 
».  Cit.v  of  Alexandria,  2S  Gratt.,  16;  s.  0.,  95  U.  S.,  774;  Webb  v.  City 
;Ci>iinuiI  of  Alexandria,  3.1  Gratt.,  168;  Jones,  Railroad  Securities,  202, 
priug  Weaver  r.'Barden,  40  S.  Y.,  286;  3  Lana.,  .338;  Duon  v.  Com- 
Bievuial  Bank  of  Buffalo,  11  Barb.,  580;  Leitch  v.  WelU,  48  N.  Y., 
i08ri;  Salisbury  Mills  r.  Towusfnd,  109  Mass.,  115;  Shaw  v.  Spencer, 
'300  Ma«a.,  3S2;  1  Am.  R.,  llii.)  And,  when  a  tmnafer  Ih  thus  made 
ian<l  a  new  bund  issued  under  an  aaai^nment,  there  is  authority  for  say- 
ing that  the  payee  therein  will  hold  it  free  from  all  equities  attaching 
to  the  origioal  holder.  (Burroughs,  Publiu  Seuuritien,  252,  citing  De 
^osfi  r.  City  of  Kiehmond,  18  Gratt.,  338 ;  Oomrs.  of  Knox  Co.  v.  Aa- 
jiiiiwall,  21  How.,  539;  Supervisors  v.  Scheuck,  5  Wall.,  772;  Boyal 
British  Bank  v.  Turquand,  85  Eng.  C.  L.,  248;  Oavanaugh,  Money  8e- 
jCni  itius,  266,  citing  Higgs  v.  Xorth  Assam  Tea  Co.,  Law  Reports,  4  Ex- 
chequer, 387;  In  re  Hercules  Ins.  Co.,  lirtmtou'a  Claim,  Law  Beporta, 
19  Equity,  302;  Ex  parte  Universal  Life  AsHurance  Co.,  Law  Reports, 
10  Equity,  458;  Field,  Corporations,  see.  125;  Holbrook  c.  New  Jersey 
Zinc  Co.,  57  N.  Y.,  616.) 

There  may  be  reason  in  saying  that  the  first  holder  of  a  bond  trans- 
fetreil  on  an  iudorsement  may  be  subject  to  the  prior  equities  of  the 
indorser  to  1)0  determined  by  Judicial  action,  but  a  bondjide  purchaser 
from  liim  for  value  before  maturity  would  not  be  so  subject.  (Bridge- 
port Bank  r.  New  York,  &o.,  R.  E.  Co.,  .30  Conn.,  245,  247,  270;  Bank 
Of  Kentucky  r.  Sehuylkil  Bank,  1  Pars.,  Sel.  Eq.  Cas.,  180;  Sabin  v. 
Biiiik  of  Woodstock,  21  Vt.,  353;  Jonew,  Railroad  Securities,  201; 
Athenieum  Life  Assurance  Soc.  v.  Pooley,  3  De  Gex  &  I.,  294;  Texaa 
•.  liardenberg,  10  Wall.,  (58.) 

If  a  blank  assignment  of  the  bond  can  operate  in  any  case  in  favor  of 
Aoeeessive  holders,  it  is  b.v  reason  of  estoppel,  and  not  by  reason  of  the 
negotiable  character  of  the  instrument.  (Field,  Corporations,  see.  110; 
"Weaver  v.  Barden,  49  N.  Y.,  286;  Drury  v.  Foster,  2  Wall.,  33.) 

(4).  The  elementary  works  on  negotiable  instruments  regard  these 
registered  bonds  as  nou  negotiable.  Thus  a  recent  valuable  work  in 
dirtonssing  the  character  of  registered  bonds  under  the  act  of  March  2, 
1861,  (12  Stat.,  178,  sec.  2),  says: 

'■The  public  funds  of  France,  like  the  registered' bonds,  are  not  nego- 
tiable. These  certificates  of  debt  are  called  rentes,  and  are  inscri&d 
on  the  grent  book  of  tlie  public  debt  of  France.  And  the  holder  of 
these  certificates,  other  than  the  original  owner,  must  satisfy  the  pub- 
lic authorities  of  this  title  before  he  can  receive  payment. 

"The  peculiar  feature  of  these  registered  bonds  is,  that  the  person  in 
whose  name  the  bond  is  issued  is  alone  recognized  by  the  debtor  as  the 
owner,  until  the  title  has  been  transferred  in  the  mode  prescribed  by 
the  debtor,  and  a  Iransfer  of  the  title  made  rtn  thi>ir  bi)ok»,  then  a  new 
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^^^Heertiflcate  U  issued  and  the  assignee  becomes  the  owner  of  the  legal 
^^P  title. 

^^^r     "Until  all  these  formalities  are  complied  witli,  allltoagh  value  may 
B  have  been  paid  for  the  boud,  and  an  a«8igninent  made  on  the  bond,  or 

I  by  a  separate  formal  assipiment,  the  assignee  ha^  only  an  eijuitable 

I  title.     (Burroughs,  Public  Securities,  252.) 

I  (5).  The  authority  of  adjudicated  cases  leads  to  the  same  conclnsion. 

I  Many  of  the  cases  already  cited  are  applicable  to  this  (jnestion.    The 

I  Supreme  Court  of  the  United  States — the  highest  authority — ^hasin 

[  principle  decided  the  ([uestion. 

I  In  1839,  Leslie  Combs  wa«  the  owner  of,  and  payee  in,  certain  Texa« 

'  bonds,  iu  each  of  which  it  was  provided  that "  this  certificate  is  transfer- 

able by  the  said  Leslie  Combs,  or  his  legal  attorney  or  representative, 
on  the  books  of  the  stock  commission  only."  Combs  inilorseil  the  bonds 
in  blank  and  delivered  them  to  James  Love,  his  agent,  for  the  purpose 
only  of  receiving  payment ;  but  Love  sold  them  to  Andrew  Hodge,  a 
hon&  fide  purchaser  for  valne  in  the  nsual  course  of  bnsiness.  The 
United  States  having  assumetl  the  payment  of  the  bonds,  Combs  filed 
a  bill  in  equity  against  Love  and  the  administrator  of  Uodge  to  enjoio 
them  from  receiving  payment  of  the  money  due  on  the  bonds,  and  to 
determine  the  rights  of  the  parties,  which  was  decided  in  the  Supreme 
Court,  Decenitwr  term,  1858. 
The  conrt  said : 

"The  title  of  the  defendant  [the  atlministrator  of  Hodge]  ■  ■  • 
depends  upon  the  effect  to  be  given  to  the  endorsement  of  the  txr- 
tificates  in  blank  by  the  plaintiff,  and  their  deposit  with  Love.  The 
question  is,  was  he  invested  with  sncb  a  title  that  a  bond  fide  purchaser, 
having  no  notice  of  its  infirmity,  will  be  protected  agaiust  a  latcoE  lie- 
fectT  The  law  merchant  accords  snch  protection  to  a  holder  of  a  liill 
of  exchange  taken  iu  the  course  of  business  for  value,  and  withoitt  no- 
tice; •  •  •,  Eat  this  concession  is  made  for  the  security  and  foo- 
venience,  if  not  to  the  necessities  and  wants,  of  commerce,  and  is  not 
to  be  extended  beyond  them.  It  is  a  departure  from  the  fundamenlAl 
principle  of  property,  which  secures  the  title  of  the  original  owuer 
against  a  wrongful  disposition  by  another  person,  and  whicli  doesunt 
permit  one  to  transfer  a  better  title  than  he  has.  The  party  who  cIsimB 
the  benefit  of  the  exception  to  this  principle  must  come  within  all  the  em- 
ditiona  on  irkick  it  depends.  •  •  •  When  the  instrument  is  ime 
which  by  taw  is  not  negotiable,  •  •  ",  the  rule  of  the  law  merchaol 
has  no  application.  The  loss  of  the  instrument  with  the  name  of  ttie 
payee  upon  it,  or  its  transfer  by  a  faithless  agent,  does  not  impair  llie 
title  of  the  owner.  Nor  can  a  imrchaser  safely  draw  any  conclusion 
from  the  existence  of  an  endorsement  on  such  a  paper  that  the  holile* 
is  entitled  to  sell  or -to  discount  it.  (•  •  •}■  Kor  can  the  bolder  write 
an  assignment  or  guarantee  not  authorized  by  the  endorser,  •  •  • 
In  the  case  before  ns.  the  certificates  were  transferable,  in  terms  oniy.io  l 
.single  mode.  There  was  no  evidence  that  a  transfer  in  any  other  foro 
than  that  prescribed  had  ever  been  recognised.  We  have  considere^l  this 
cause  upon  the  assumption  that  the  defendant  was  a  holder  for  valae. 
(Combs  r.  Hodge,  21  How,,  405,) 

It  is  not  distinctly  stated  that  the  attempted  sale  to  Hodge  was  before 
the  maturity  of  the  bonds,  but  the  fact  is  so.    The  court  thus  held  the 
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18  Qoa-negotiubl e,  but,  for  imsous  not  now  uiaierial,  remandeil  the 
case  for  a  iii-w  trial.  And  see  BaWwiu  r.  Ely,  9  How.,  5M),  6(Ml,  and 
caees  above  cited. 

The  aiitboritieB  as  to  the  assignmeut  of  shares  iu  corporations,  wliict 
are  by  statnte,  or  by-laws,  transferable  only  on  the  boobs  of  the  eor- 
jioration,  are  apiilivable  iii  prineipli!  aud  lead  to  the  same  coiiulusioii. 
(Combs  V.  Hodge,  21  How.,  407,  citing'  Unun  r.  Commercial  Bank  of 
BuS'alo,  11  Barb.,  ^80:  Bank  v.  Lanier,  11  Wall..  377;  and  see  eases 
nbove  cited.)  It  is  thus  siiffidently  shown  that  registered  bonds  are 
nut  oegotiable. 

4.  Registered  bonds,  however,  have  some  of  the  attributes  of  nego- 
liability. 

(1).  A  bona  fide  ]iiirchaser  of  bonds  issued  to  him  bj'duly  authorised 
officers  IK  generally  entitled  to  be  protected — (1)  against  irregularities 
preceding  the  issue,  and,  as  it  hag  beeu  held,  (2)  under  certain  circum- 
stances, in  case  a  new  bond  is  issued  iu  lieu  of  one  assigned  to  him  and 
surrendered  for  reissue,  and  (3)  in  some  cases  of  successive  transfers 
of  bonds  assigned  in  blank  with  a  duly  certified  acknowledgment  of 
execution  of  assignment.     (Burroughs,  Public  Securities,  2u4,  citing 
Be  Vo88  V.  City  of  Kichmond,  18  Gratt.,  338 ;  Bridgeport  Bank  v.  Hew 
York,  &c.,  R.  R.  Co.,  30  Conn.,  270 ;  Jones.  Railroad  Securities,  197-:ilO 
Brice,  Ultra  Vires,  2d  ed.,  304 ;  Imperial  Laud  Company  of  Marseilles, 
I-aw  Rei>ort*i,  11  Eijuity  Cases,  478;  Salisbury  Mills  v.  Towusend,  109 
MaH8.,  Ilt>;  Angeli  &  Ames,  Corp.,  §  58H  n;  see  Field,  Corjio rations, 
sece.  110,126:  Shaw  c.  Spencer,  100  Mass.,  382 ;  Weaver  r.  Harden,  3 
XjiHiB.,  338.)     Equity  will  iu  some  cases  follow  substituted  bonds  iu  the 
^ands  of  purchasers  charged  with  notice  of  the  rights  of  prior  parties. 
(Texas  r.  Hanlenburg,  10  Wall.,  C8.) 

III.  Gibson  is  not  estopped  from  ivssertiug  Lis  rights  iu  the  bouds 
«»«w  in  question. 

1.  This  is  sufficiently  shown  by  the  case  of  Combs  r.  Hodge,  21  How- 
^■Td,  4flfi,  in  which  it  is  said : 

^_^  When  the  instrument  is  one  which  by  law  is  not  negotia'ble,  •  •  • 
^X^li**  loss  of  the  instrumeut  with  the  name  of  the  payee  upon  it,  •  •  ", 
*1«M*«  not  impair  the  title  of  the  owner.  Xor  can  a  purchaser  safely 
*!  T»w  any  conclusion  from  the  existence  of  an  endorsement  on  such  a  paper 
tliftt  the  holder  is  entitled  to  sell  or  to  discount  it.  (•  '  •).  Nor  can 
the  bolder  write  an  assignment  •  •  •  not  authorized  by  the  en- 
Qorser," 

Tliis  was  said  iu  reference  to  a  registere^l  government  bond  not  in 
terms  payable  to  '■  assigns^"  but  declared  therein  to  be  "  transferable  | 
by  the  said  Leslie  Combs,  [the  payee]  or  his  legal  attorney  or  repre-   ' 
tteotative,  on  the  book  of  the  stock  commissioners."    This  language   j 
seems  to  imply  that  a  purchaser  could  acquire  no  right  at  law  until  a 
transfer  on  the  books  by  Combs  in  jterson  or  by  attorney.     (8ee  Marl- 
borough Manufacturing  Co.  c.  Sniilii,  3  Conn.,  580.)    The  principle  of  ] 
the  case  is,  that,  until  the  bond  is  put  in  a  shape  to  give  a  holder  a  legal  f 
right,  he  is  not  entitled  to  be  protected  itgainst  equities.    Applying  this  J 
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priimi|)le  in  this  case,  a  holder  of  the  boiids  in  qiie^limi  i 
to  protection. 

'J.  If  the  payee  of  a.  registered  bond  should  make  an  assi^umeut  ia 
blank,  with  a  duly  certified  auknowledgmeut,  and  ahoald  lose  it  or  in 
trust  it  to  au  agent,  and  it  should  pass  for  value  and  befon^  matnrili 
into  the  hands  of  a  hand  jide  purchaser  in  the  usual  course  of  biisineiu, 
the  latter  would  upon  abstract  principles  of  justice,  and,  as  it  woiiM 
seem,  upon  authority,  l>e  entitled  to  a  transfer  thereof  aa  his  own  iin 
thti  books  of  the  Treasury  Department. 

In  the  case  of  Combs  v.  Hodge,  aa  already  shown,  the  purchaaer  van 
denied  protection,  because  Hodge  bud  not  put  the  bond  in  a  8ba]>e  to 
give  him  the  legal  title  thereto.  Other  authorities  and  later  cases  rec 
ognize  the  principle,  that,  when  the  payee,  in  a  registered  bond  payable 
to  a  payee  "  or  assigns,"  or  in  a  certificate  of  stock  in  a  corporation  in 
equivalent  form,  put*  it  in  a  shape  which  conveys  the  legal  title  therein, 
or  in  a  shape  which  gives  a  holder  a  right  to  demand,  of  oflieers  of  the 
government  in  the  case  of  a  bond,  or  of  the  corporation  in  the  case  of 
the  certificate  of  stock,  a  transfer  to  perfect  the  evidence  of  legal  title, 
a  bondjide  purchaser  for  value  in  the  usual  course  of  btisiueas  and  be- 
fore maturity  as  to  a  bond  is  entitled  to  be  protected.  The  aathoritiea 
which  support  this  view  have  already  been  cited.  And  see  Field,  Oor- 
I>orations,  sec.  110;  Weaver  f.  Barden,  49  N.  Y.,  286;  Bankof  AmeriM 
V.  McNeil,  lit  Bush.,  Ky.,  54;  Hill  v.  Newichawanick  Co.,  48  Ho». 
Pr.,  427;  Holbrook  r.  New  Jersey  Zinc  Co.,  57  N.  Y.,  616 ;  Mechaoirf 
Bank  v.  N.  Y.,  &c.,  B.  R.  Co.,  'i  Kern.,  6:^7.  In  a  proper  case  presentJog 
this  question,  it  would  remain  to  be  determined,  whether  executive  of- 
ficers should  finally  decide  it,  and  make  payment  accordingly,  or  n- 
quire  parties  to  secure  a  judicial  determination  of  their  rights. 

The  claimant  in  this  case  is  entitled  to  payment  of  the  bontis  now  in 
question.  ^^^ 

Treasdby  Dbpabtment,  ^^M 

Firut  Comptraller'a  Ojffice,  November  2\,  18ti2.  ^H 


IN  THE  MATTER  OV  THE  OHAEACTEE  AND  MODE  OF  DI3BURSEMEKT  OP 

THE  APPROPRIATION  MADE  BY  THE  ACT  OF  AUGUST  5,  ItiWa.  FORI 
.  OFFICE  OF  SUPREME  COURT  EEPOETER.— OTTO'S  CASE. 


1.  The  pulilic  liiatciry  of  the  tiiuea  and  lb«  iisagna  of  CnngresB  in  enMtifig  ■( 

are  elemeuta  in  Van  unuBtrnctiOD  at  sucb  Btatuteii. 
B.  Wben  it  clearly  nppeara  Chut  a  provision  in  an  act  mabiog  aouual  AiipioiH 

''and  for  other  purpoH^R,"  wiu  iateuded  &»  perniaDent  legiatatiaii,  i 

regarded. 
3.  Ths  provisloDs  in  tbe  act  of  August  !>,  1882  (22  Stat.,  354),  rvlatiag  to  Ui«  n 

of  tlie  decisiona  of  tbe  Supremo  Coart  of  tbe  Uoit^id  States,  >re  | 

leirislfitioD. 


[ 


Appropriation  f'tr  Office  of  Supreme  (Joint  Reports' — Otto'*  Cane.    297 

The  iippniprialiiin  ihorein  made  id  a  permaiieat  auuual  nppropriatiun. 

Tilt'  tlrat  sunieno  ol'iieotioD  tiSSof  lliu  Buvisud  Statnloa  in  Biiiwrsoded  \ij  the  not 
of  Aiif^uat  5,  1883,  and  Ui«  word  "Hvo"  iu  Hoid  Aeotion  la  otriuken  nnt  and  the 
H'lird  "two''  inserted;  the  etfeut  of  whieh  is  to  reqiiirn  tha  reports  uf  the  deoi- 
M-iDH  of  The  SiipremeCourt  of  the  United  StaltM  to  besnhl  -'at  a  mim  not  eioeed- 
ing  two  dollam  per  volume." 

6.  The  vouoh-TS  submitted  liy  the  reporter  of  the  Supreme  t^oiirt  (or  his  salary  innst 

lie  autMiuipanied  by  evidence  of  compliance  with   lhi>  ntatiitea  r«|rulat1iit!  bis 

7.  Tlif  proiH;r  mode  of  paying  the  salary  of  the  reporter  is  by  Treasury  warntut, 

iivuiril  on  a  balance  certified  by  the  First  Comptroller  on  an  account  stated  and 
iwltlml  by  the  first  Auditor. 

l^>  The  r'lert'hire,  oIllL'e  rent,  stationery,  and  contingent  expenses  authorised  for  the 
re]Kirter  by  tha  act  of  August  5,  1882,  may  properly  be  paid  through  a  special 
■linburaiogai^nt  appoioCud  by  the  Bocretary  of  the  Treasury. 

9~  The  two  uiwles  of  making  payments  of  claims  aliased  a^uiast  the  United  States 
are  (1)  by  drafts  Issued  or  cash  payments  on  Treasury  warrants,  and  (S)  by 
checks  of  itisbursinfT  officers  or  agents  on  moneys  advanced  to  their  credit  as 
■noh,  and  deposilfHl  in  tlie  several  sub- treasuries  or  other  defiignated  deposi- 

10.  Tbire  are  four  classivi  of  persous  by  whom  disbursements  are  mmle,  to  nit:  (I) 
disbursing  ofllcers :  (i)  disbnising  clerks;  (3)  disbursiug  agents;  and(4)"8pB- 
cia]  ag«uts,     •     •     •    charged  with  the  disbursement  of  pubHu  moneys." 

It.  The  statutory  rei'ogoition  of  a  power  ia  generally  regarileil  as  eiinivateut  to  a 
grant  of  th?  power. 

October  16,  1882,  lloii.  Williatn  T.  Otto,  reporter  ol'  the  (lecisiooa  of 
Cbe  Supreme  Gonrt  of  tlie  (Jnitetl  StatCH,  a^keil  t)m  First  (Jomptroller 
for  an  opinion  an  tiie  queutiontt : 

First.  Is  the  appropriation  made  by  the  act  of  August  5,  1882,  for 
aalary  uf  rejiorter,  clerk-liire,  and  contingent  expeuses,  a  r»ermaneni 
ApecifiG  appropriation!  und 

Second.  What  in  the  proper  mode  of  disbursing  that  appropriation 

The  act  of  AURUst  5,  1882  (22  Slat..  21!»,  254},  "making  iippropria- 
tioDS  for  the  legislative,  executive,  and  judicial  esjM-nseB  of  the  govern- 
meut  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
«jghty-three,  and  for  other  purposes,"  contains  the  following  provisions 

"That  the  following  suras  be,  and  the  same  are  hereby,  appropriat«d, 
oat  of  any  money  in  the  Treasury  not  otherwise  appropriated,  io  full 
compensation  lor  the  service  of  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  t-ighty-three,  for  the  objects  hereinafter  expresswi, 
namely: 

"The  reporter  of  the  decisions  of  the  Supreme  Court  of  the  United 
States  shall  be  entitled  to  receive  from  the  Treasury  an  annual  salary 
of  four  thousand  five  hundred  dollars  when  his  report  of  said  decisions 
constitutes  one  volume,  and  an  additional  sum  of  one  thousand  two 
hundred  dollars  wlieu,  by  direction  of  the  court,  be  causes  to  be  printed 
and  published  in  any  year  a  second  volume,  and  said  reporter  shall  be 
annually  entitled  to  olerkhire  iu  the  sum  of  one  thousand  two  hundred 
dollars,  and  to  office  rent,  stationery,  and  contiiigeut  expenses  in  the 
8um  of  six  hundred  dollars,  and  an  amount  suHicieut  for  the  payment 
of  ."taid  sums  is  hereby  appropriat*:d:  Prnridsd,  That  the  above  pro- 
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vision  shall  not  apply  to  decisions  of  the  court  pronounced  at  the  last 
term  thereof,  but  that  said  decisions  shall  be  printed  and  the  volQmes 
containing  them  delivered  to  the  Secretary  of  the  Interior,  as  prescribed 
by  existing  laws ;  and  an  amount  sufficient  to  pay  the  salary  and  com- 
pensation of  the  reporter  in  connection  therewith  is  hereby  appropri- 
ated: And  provided  further^  That  the  volumes  of  the  decisions  which 
said  court  shall  hereafter  pronounce  shall  be  furnished  by  the  Beportv 
to  the  public  at  a  sum  not  exceeding  two  dollars  per  volume,  and  the 
number  of  volumes  now  required  to  be  delivered  to  the  Secretary  of  the 
Interior  shall  be  furnished  by  the  reporter  without  any  charge  therefor." 

There  is  no  repealing  provision  in  the  statute. 


Opinion  by  William  Lawrence,  First  Comptroller: 

In  regard  to  the  first  question,  it  is  apparent  on  the  face  of  the  stat- 
ute that  the  character  of  the  appropriation  clause  which  relates  to  the 
reporter  of  the  decisions  of  the  Supreme  Court  in  the  act  of  August  5, 
1882  (22  Stat.,  254),  should  be  considered  with  the  provisions  with  which 
it  is  connected. 

I.  It  is  well  settled,  that  provisions  in  appropriation  acts,  which  refer 
to  the  particular  appropriation  made  therein,  cannot  be  construed  as 
working  by  implication  a  repeal  of  general  laws,  or  as  extending  is 
their  application,  beyond  the  time  covered  by  the  appropriation  act,  or 
to  any  objects  other  than  those  to  which  such  provisions  expressly  re- 
late.   (Artificial-Limbs  Case,  2  Lawrence,  Compt.  Dec.,  397.) 

In  the  case  of  Minis  v.  The  United  States,  15  Peters,  445,  in  whidi 
a  proviso  in  an  appropriation  act  had  been  construed,  in  departmental 
practice,  as  i)ermaneut  in  its  operation,  the  Sui)reme  Court,  in  deciding 
that  such  was  not  the  true  construction,  and  that  the  proviso  in  ques- 
tion was  *' limited  exclusively"  to  the  particular  ax)propriation  to  which 
it  referred,  said: 

"It  would  be  somewhat  unusual  to  find  engrafted  upon  an  actmak' 
ing  special  and  temporary  appropriation,  any  i)rovision  which  was  to 
have  a  general  and  permanent  application  to  all  future  appropriations. 
Nor  ought  such  an  intention  on  the  part  of  the  legislature  to  be  pre- 
sumed, unless  it  is  expressed  in  the  most  clear  and  positive  terms,  and 
where  the  language  admits  of  no  other  reasonable  interpretation.  •  * 
*  A  general  rule,  applicable  to  all  future  cases,  would  most  naturally 
be  expected  to  find  its  proper  place  in  some  distinct  and  independent 
enactment." 

This  was  said  in  relation  to  the  act  of  March  3,  1835  (4  Stat^,  753), 
"An  act  making  additional  appropriations  for  the  Delaware  Breakwater, 
and  for  certain  harbours,  and  removing  obstructions  in  and  at  the 
mouths  of  certain  rivers,  for  the  year  one  thousand  eight  hundred  and 
thirty-five."  Since  the  date  of  that  decision.  Congress  has,  to  a  larger 
extent  than  prior  thereto,  adopted  the  practice  of  engrafting  general 
legislation  on  annual  appropriation  acts,  with  titles  de-claring  that  they 
are  passed  for  the  purpose  of  making  ap]>ro[)riatious,  *'and  for  other 
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pur^foses."  The  act  of  March  3,  1835,  had  no  such  additiou  to  its  title. 
"Tlacse  fiu;t8  may,  to  a  limited  extent,  render  inapplicable  to  the  act  now 
in  <jueBtion  the  rule  of  construction  a<1opted  in  the  early  period  of  the 
government.  This  modern  practice  of  inserting  permanent  provisions 
ia   nitoual  appropriation  actu  is  a  proper  subjoot  of  consideration,  since 

*  court,  in  constming  an  act,  •  •  •  will  look,  if  necessary,  to  the 
pnljlic  history  of  the  times  in  whiuh  it  was  passed,"  including  the  usages 
relaiiug  to  the  enactment  of  statutes.  ( Aldridge  v.  Williams,  3  How.,  9; 
United  States  v.  Union  Pacific  Railroad  Co.,  91  U.  9.,  TJ;  Minis  v. 
Ujnitwl  States,  15  Pet.,  441 ;  Bishop,  Written  Laws,  50,  74,  77,  note  6, 

n.)  In  view  of  this  practice,  it  seems  reasonable  to  hold,  that,  when 
't  dearly  appears  that  a  provision  in  an  annuEil  Eippropriation  act  was 
'otende*!  by  Congress  to  lie  permanent  general  legislation,  it  should  be 
*"   »«gardcd.*     Adopting  this  rule,  the  proYisions  in  the  aet  of  August 

1682,  fixing  (1)  an  annual  salary  for  the  reporter  of  the  decisions  of 
tt*e  Supreme  Conrt  of  the  United  States,  and  declaring  him  annually 
entitled  (2)  to  clerk-hire  in  a  fixed  sum,  and  (3)  to  office  rent,  statiou- 
***y,  and  contingent  expenses  in  a  specified  amount,  are  to  be  regarded 
*®  ])ermanent  legislation,  until  changed  by  subsequent  statute, 

1.  The  language  of  the  act  of  August  H,  1SS2,  Is  not  reasonably  sus- 
•^fitible  of  any  other  interpretation.  It  declares  that  "the  reporter  " 
•  shall  be  entitled  to  receive  •  "  •  an  annval  salary,"  the 
**"iount  of  which  is  therein  prescribed,  and  also  "an  additional  sum*'" 
*I>©cifled  "  when  by  dii'ectiou  of  the  court  he  causes  to  be  printed  and 
Pnfchshed  IK  tttty  j/ear  a  second  volume."  The  expressions  "annual  sal- 
•■^'and  "in  any  year,"  clearly  indicate  a  purpose  to  make  a  permanent 
J^Vjvision  as  to  the  compensation  of  the  reporter.  The  act  declares  that 
'  Said  reporter  shall  be  annually  entitled  to  clerk-hire"  in  a  specified 
•om,  and  "t«oflBce  rent,  stationer^',  and  contingeut  expenses"  iu  a  fixed 
**Oonnt.  These  expressions  also  clearly  indicate  a  purpose  to  enact  per- 
'•'ajient  legislation,  and  they  cannot  reiisouably  be  construed  as  apply- 
*"»Sou]y  to  the  fiscal  year  1883. 

3.  The  permanent  character  of  these  provisions  is  indicated  by  the 
^•Xivisionsof  the  statutes  in  relation  to  the  office  of  the  reporter,  which 
^^re  in  force  when  this  act  was  passed. 

Tlie  Jtevised  Statutes  provide  as  follows: — 

*'8ec.  077.  The  Supreme  Court  shall  have  power  to  appoint  a  clerk 
-*l«l  a  marshal  for  said  court,  and  a  reporter  of  its  decisions."  (See  acts 
**■  24th  Sept.,  1780,  sec.  7,  I  Stat.,  7(1;  20  Ang.,  1842,  sec.  2,  5  Stat., 
*S^;  29  Aug.,  1841;,  sec.  1,  5  Stat.,  645;  2  March,  1867,  see.  2, 14  Stat, 

P,  *'8ec.  681.  The  reporter  shall  cause  the  decisions  of  the  Supreme 
^-■Oiirt  made  durinff  his  office  to  be  printed  and  published  within  eight 
P^onths  after  theyare  made;  and  within  the  same  time,  shall  deliver 
J«*ree  Itnudred  cojiies  of  the  volumes  of  said  reports  to  the  Secretary  of 
*^e  Interior.  And  he  shall,  in  any  year  when  he  is  so  directed  by  the 
**nrt,  eause  to  be  printed  and  published  a  second  volume  of  said  de- 

•  8*«  extract  from  FiuautP  Rp[mrl  for  1867,  foot-nritr,  end  of  this  opiniou. 
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cisioDs,  of  which  he  ohitll  delivi^r,  in  like  luauner  and  tiine^  three  bnn- 
drwl  i--o|)ie8.''  (Seeactsof29tb  Aug.,  1S42,  sec.  I.  .1  Stat.,  345;  21  May. 
18(JtS,  see  1,14  StaC,  51;  23  July,  1866,  sec.  1,  U  Stat.,  191,  aJS;  3 
March,  1867,  sea.  10,  14  Stat.,  471.) 

"Sec.  682,  The  reporter  shall  be  entitleil  to  receive  from  the  Trau- 
ur,v  an  aunual  salury  of  twenty-tiv^e  hundred  dotltirs,  when  hi?i  re|Kirt  of 
said  <leeisiou»  constitutes  one  volume,  and  an  iidditioual  sum  of  fiflrai 
hundred  dollur^  whea,  by  directionof  the  court,  he  causes  to  be  priut^*) 
amt  piihliahed,  in  any  year,  a  second  volume.  But  said  salary  and  coid- 
peiisation,  respectively,  shall  be  paid  only  when  he  causes  such  decisionii 
to  be  printed,  published,  and  deliventd  within  the  time  and  in  the  mftu- 
oer  prescribed  by  law,  and  upon  the  condition  that  the  vulumeHof  said 
re|H)rt3  shall  be  sold  by  him  to  the  public  for  a  price  not  exceeding  Bvb 
dollars  a  volume."  (See  acts  of  29  Aug.,  184^,  sec.  1,  5  Stat.,  645;  :!i 
May,  18«6,  sec.  1,  14  Stat.,  51;  2.1  July,  ISUB,  sec.  1,  14  Stat.,  191,205; 
2  March,  1867,  sec.  10,  U  Stat.,  471.) 

•'Sec.  3689.  There  are  a(:^iropnated,  out  of  any  moneys  in  theTren*- 
ary  not  otherwise  appropriated,  for  the  purposes  hereinafter  specifteii, 
«ueh  sums  as  may  be  necessary  for  the  same,  respectively ;  and  Biudi  ftp- 
propriiitions  shall  be  deemed  permanent  annual  appropriatioiis. 

,■  "To  pay  the  reporter  of  the  Supreme  Oourt  for  three  hundred  oopia 

[  of  the  second  volume  of  the  decisions  of  the  court." 

By  the  act  of  August  5,1882,  Congress  intended  to  require  the  r^ 

I  porter  to  furnish  volumes  of  reports  at  $2  per  volume,  instead  of  |5,h 

(  authorized  by  section  632  of  the  Revised  Statutes ;  and,  as  oompenwi 

jl  tion  to  the  reporter  for  this  reduction  in  the  price  of  the  reports,  hi» 

annual  salary  was  increased,  and  an  allowance  for  clerk-hire,  oBlce  reol, 

I  and  contingent  expenses  was  made.     The  object  of  this  change  is  [ler 

manent  in  character,  and  hence  the  provisions  for  executing  this  object 

'  should  be  construwl  as  having  a  pennanent  operation.     The  policy  of 

the  statute  waa  by  no  means  temporary ;  it  did  not  apply  to  the  curteiit 

year  alone,  but  was  designed  to  secure  a  permanent  public  adiaiita)[e 

in  the  reduced  price  of  volumes  of  the  rejwrts.    The  provisions  referreJ 

I  to  are  therefore  to  be  reganle<l  as  permanent  legislation. 

I  3.  There  is  uo  express  repeal  of  any  previously  existing  statute.   Ai 

'  repeals  by  implication  are  not  favored,  the  jtrior  statutory  provision* 

remain  in  force,  except  in  so  far  as  they  are  clearly  superseded  by  the 

;  act  of  August  5,  1882.     Judging  by  this  rule,  all  prior  provision*  re- 

I  main  in  forc^,  except  the  first  sentence  in  section  682  of  the  Uevim'<i 

I  Statutes,  and  the  provisions  Hxing  the  price  of  the  rejmrts  at  five  ilul- 

'  lars  a  volume  in  the  last  clause  of  said  section.     The  voucliers  subtnil' 

H  tetl  by  the  reporter  for  payment  of  his  salary  should  be  au^'ompauicd 

I*  by  his  afhdavit,  or  other  satisfactory  evidence  of  coni[>liauce  with  tli« 

''  requirements  of  the  several  provisions  of  all  these  statutes  which  w* 

,  now  in  force,  as,  cff.,  (1)  thatthe  volumes  of  decisions  have  heenprinud 

tf  and  published  "within  eight  months  after  they  are  uiadu,"  (Kev.  Stnt., 

,^  681,  G82);  (2)  that  the  required  number  of  volumes  has  l>een  fumishMl 

the  Seci-etary  of  the  Interior  "withont  any  charge  therefor""witUiDtb« 

same  time,"  (Bev.Stat.,  681,(182,  act  August  5,  1882);  and  \}i)  thatthe 
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rolames  of  deciaioiiH  liave  been,  and  are,  "  i'umished  by  the  reporter  to 
be  pnbliG  at  a  sum  not  excGe<l!Hg  two  doltars  per  volume,"  ( (lev,  Stat., 
IB2,  act  AugQBt  5,  1883.)  Tbe  reporter  i«  oot  to  be  paid  monthly;  but 
lie  proper  compensation  for  each  volume  of  reports  ia  to  be  paid  upon 
^rformanue  of  the  couditione  required.  (William  l>^iwreiice,  Ex  parte, 
I  Ohio  St.,  431.) 

Tlie  provision  for  furnishing  the  reports  at  a  sum  not  e:£ceeding  two 
loUarH  per  volume  is  not  satisfied  when  "  the  public  "  cannot  obtain  them 
Vt  that  price. 

II.  The  clause  in  the  act  of  Angust  5,  1882,  which  makes  an  appro- 
bation for  salary,  clerk-hire,  oflQce  rent,  stationery,  and  contingent  ex- 
Muses  fur  the  office  of  the  reporter,  in  the  amounts  therein  specified, 
a  A  permanent  annual  appropriation.  Several  considerations  support 
ihis  conclusion. 

1.  The  act  of  March  2,  1867  (14  Stat.,  468,  471),  entitled  "An  Act 
naking  Appropriations  and  to  supply  Deficiencies  in  the  Appropriations 
br  the  Service  of  the  Government  for  the  fiscal  Year  ending  .Tune  tliir- 
teth,  eighteen  hundred  and  sixty-seven,  and  for  other  Purposes,"  pro- 
rided  as  follows: — 

"That  the  following  enms,  or  so  much  thereof  as  may  be  necessary, 
ke,  and  the  same  are  hereby,  appropriated  for  the  objects  hereinafter 
ICKpresaeU,  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
iod  sixty-seven,  namely: 

"Sbo.  10.  And  be  it  furtker  enacted,  Thatif  the  Supreme  Court  shall  iit 
ny  one  year  direct  its  reporter  to  publish  a  second  volume  for  such 
«sr  of  its  decisions,  and  if  such  second  volume  shall  be  published  nc- 
ordingly,  an  additional  sum  of  fifteen  hundred  dollars  shall  be  paid 
pid  reporter  thej^tbr  on  the  delivery  by  said  reporter  to  the  Secretary 
f  the  Interior,  for  distribution  according  to  existing  laws,  of  three  hun- 
Irwl  copies  of  such  second  volume  of  said  reports;  and  the  amount 
lecessary  to  pay  the  same  «  hereby  appropriated." 

The  substance  of  the  principal  provision  of  this  section  (10)  is  carried 
bto  and  constitutes  part  of  sections  681  and  (>S2  of  the  Revised  Stat- 
Itee.  The  clause  which  makes  the  appropriation,  although  found  in  an 
iot  making  annual  ai>propriations,  "and  for  other  purposes,"  is  in  sec- 
Son  3689  of  the  Revisetl  Statutes  herein  quoted,  regarded  as  coiisti- 
nting  a  permanent  annual  appropriation,  The  same  reasons  which 
operated  to  classify  this  clause  as  a  x>ermanent  annual  appropriiition 
ipply  to  the  appropriating  clause  now  in  question  in  the  act  of  Anguat 
1, 1832. 

The  words — *'and  an  amount  sufficient  for  the  payment  of  said  sums 
S  hereby  appropriated" — employed  in  the  act  of  Angust  6,  1882,  re- 
inire  this  construction.  The  preceding  language  specifies  what  sums 
igre  "said  sums."  It  declares  that  the  reporter  is  "entitled  to  receivo 
f  •  •  an  annual  salary"  iu  a  specified  sum.  It  declares  that  "said 
seporter  shall  be  annually  entitled  to  clerk  hire  in  the  sum  of  one  tbou- 
land  two  hundred  dollars."     The  same  language  is  applied  to  "otflce 
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rent,  stiitiouery,  and  contiugeut  espenses"  in  a  H|)euiB(Kl  sum ;  and  then 
follows  the  clause  appropriating  "an  amount,  sufficient  for  the  paymeut 
of  said  sums."  Evidently  ttiene  provisions  cannot  be  limited  tuou 
year  without  doing  violence  to  the  ordinary  meaning  of  language.  They 
were  enacted  by  Congress  with  a  linowledge  that  less  esplitHt  Ianguag« 
used  in  the  act  of  March  2,  18B7,  hiid  been  incori>orat«d  in  the  Kevi»ed 
Statutes  as  a  permanent  annual  ajipropriation.  The  appropriating  claoM 
in  the  act  of  Augnst  5,  188li,  is  used  in  connection  with  permanent  pro- 
visions for  salary  and  expenses,  and  its  constrnction  may  nut  inappn- 
priat«ly  be  regarded  as  afi'ecte<I  by  the  maxim  noadttir  a  sociiii.  Tbii 
clause  is,  therefore,  to  be  deemed  as  making  a  iieriuaneut  annual  ap- 
pro pri  at  ion, 

Thequestion  astotheinodeofdisbursement^isooetowhieli  the  rulings 
in  Senate- Diabnrseni en t  Case  {'2  Lawrence,  Compt.  Dec.  4(M)  apply. 

I.  A  proper  uio(h3  of  disbursing  the  appropriation  made  by  the  act  of 
Augnst  5,  1882,  for  the  office  of  reporter  of  the  Supreme  Court  will 
be,  (!)  to  pay  the  salary  by  warrant  on  the  Treasurer,  issued  on  a  bal- 
ance ceitilied  by  the  First  Comptroller,  on  an  account  stated  from  time 
to  time  and  settled  by  the  First  Auditor,  and  (2)  to  pay  the  clerk  hire, 
office  rent,  stationery,  and  contingent  expenses  through  n  special  dt*- 
bursing  agent.  Either  mode  might  properly  be  adopted  as  to  both 
classes  of  payments;  but  the  modes,  as  stated,  would  seem  to  be  moai 
convenient  and  appropriate. 

II,  There  are  two  triudes  of  paying  claims  against  the  United  States. 

1.  A  claimant  may  present  his  claim  to  the  proper  Auditor,  who  then 
stiites  an  account  therein  and  makes  a  report  thereof  to  the  Conuoissiouet 
of  Customs,  or  proper  Comptroller,  as  the  case  may  be.  The  tatter,  wheo 
satisfied  of  the  cori-ectuess  of  the  report,  certifies  a  balance  due,  on  whieh 
a  warrant  to  the  Treasurer  of  the  United  States  issues,  directing  the 
payment  of  the  balan<ie  so  certiHed  as  due.  The  Treasurer  then  mskei 
pa\  nient  in  money  or  by  draft.  (Kev.  Stat.,  23fi,  2i8,  269,  273,  277, 30S, 
306, 307, 308, 316;  Setiate- Disbursement  Case,  2  Lawrence,  Compt.  Dec, 
404 ;  McKnigbt  v.  United  States,  13  Ct.  CIs.,  302, 304;  s.  c,  98  U.  S.,  179.) 

2.  A  great  variety  of  classes  of  claims  are  paid  by  (1)  disbursing  offioen 
(Rev.  Stat.,  235,  305,  351,  62-1;  act  March  3,  1881,  sec.  2,  21  Stat.,385); 
(2)  disbursing  clerks,  (Rev.  Stat.,  176,  201,  215,  235,  351,  393,  il6, 
440,  496,  522);  (3)  disbursing  agents  {Rev.  Stat.,  255,  3144,  3(w7,  3658, 
4S39);  and  (4)  "special  agents,  •  •  •  charged  with  the  disbose' 
nient  of  public  moneys."     (Rev.  Stat.,  3614.) 

Disbursing  officers  and  disbursing  elerks  are  generally  appointed  a* 
8uch ;  disbursing  agents  are  generally  appointed  as  such,  or  have  dutiw 
as  such  by  virtue  of  appointment  to  some  office;  while  "special  agenbi, 
*  •  •  charged  with  the  disbursement  of  public  moneys  "are  not 
generally  appointed  by  virtue  of  any  express  statutory  authority,  bat 
by  heads  of  executive  departments^,  respectively,  who  are  charged  with 
the  duty  of  expending  money  under  appropriation  acts;  and  have,u 
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iicident  to  sucli  duty,  tlie  power  t«  appoiut  such  agents,  u|m>ii  the  well 
tuowii  priuciple  m  tbe  law  uf  otiidal  agency,  that  when  iin  officer  is 
diarged  by  statute  with  a  duty,  aud  tite  means  of  executiug  it  are  not 
ipecifled,  Ue  has  implied  authority  to  employ  the  usual  or  uecessary 
ke«nts  ami  means  for  that  purpose.  (Story,  Ageucy,  ^  5'S;  Birch'R 
CaBe,  1  Lawreuce,  Couipt.  Dec,  154;  Strother  r.  Lucas,  12  Pet.,  410.) 
this  implied  authority  is  recoguized  and  regulated  by  statute.  (Rev. 
Stat.,  SOU,  3048.)  The  statutory  recognition  of  a  power  is  geuerally 
legardedaseqnivaleuttoagrautof  tbepower.  (Proceeds  of  Sales  Case, 
.36;  State  r.  Miller,  23  Wise,  034;  15  Op.  Att.  Geu.,  322;  Const. 
U.  8.,  Art.  1.  ato.  9;  2  Story,  Constitution,  §331;  Uibbniis  ».  Oiidan,  9 
Whi'4it.,  210,] 

The  appljc»lk>n  of  these  principles  to  the  act  of  August  5, 1382,  shows 
^at  the  Secretary  of  the  Treasury  may  appoint  a  siiecial  agent  to  be 
Charged  with  the  duty  of  making  the  disbursements  now  in  question. 
Fhat  act  requires  payment  "  from  the  Treasury ; "  the  Secretary  is  the 
Shief  executive  officer  of  the  Treasury  Department — [Rev.  Stat.,  233, 
tiS,  &c.) — hence,  as  the  speciOc  mode  of  making  payment  is  not  pre- 
icribed,  the  Secretary  has  implied  authority  to  direct  that  the  disburse- 
nieiits  be  made  in  either  or  both  of  tbe  modes  state^l.  His  authority  is 
recognized  in  the  provision  mn^le  for  "the  fulfillment  of  the  public  eu- 
fagements."    (Rev.  SUt.,  3614,  3048  ) 

3.  As  to  the  salary  of  the  reporter,  it  would  be  more  in  accordance 
irith  usage,  and  better  secure  the  proper  su[>ervision  over  his  right  to 
payment,  to  pay  the  same  by  warrant  on  the  Treasurer  on  a  balance 
perttfie<)  by  the  First  Comptroller.  The  other  expenses  may  be  more 
^nveniently  paid  by  the  appointment,  on  the  execution  of  a  proper  bond, 
of  Mr.  Otto,  or  other  iiersou,  as  special  agent  charged  with  the  duty  of 
■liflbnrsing  the  money  appropriated  therefor.  (Rev.  Stat.,  3ftU.)  The 
ftccoutits  of  such  agents  are  required  to  be  rendered  monthly,  and,  when 
reudered,  settled  quarterly  by  the  proi>er  accounting  officers  of  the 
Treasury  Department.     (Rev.  Stat.,  3622.) 

The  rei>orter  of  the  decisions  of  the  Supreme  Court  of  the  United 
States  will  be  advi.ied  accordingly.* 

Tbbasdhy  Depaktment, 

First  ComptroUer's  Office,  Xorember  3,  1882. 


•  The  Secretary  of  the  Treiwurj  in  a  letter  to  tbe  First  Aiidilj'r,  datmlJuneao,  ltj57, 
illi  Uis  aontiul  report  of  Dei'ciiilier  d,  1857,  diacussi-H  tlie  quDatioabocrfnrpTOTisiuiu 

foaod  ID  appropriation  ucta  are  tu  be  regarded  as  pprmanviit  legislation.     He  Ufa 

\page86): 

"The  act  of  March  3,  ISio,  wliiab  was  'Au  act  inaliiDK  apuropriation  for  the  c: 
"    i«  of  the  government  for  the  jear  euding  th     '    ' 


Aod  diplomatic  espenstM  of  the  govertimetit  for  the  jear  euding  the  thirtieth  Juiio. 

«ighti«n  hundred  and  forty-aix,  aud  for  other  purposeit,' iirovidea,  in  the  second  aeo- 

-tiou  nf  the  act,  'that  no  purt  at  tbe  appropriations  which  ma;  be  made  for  the  con. 
eot  expenites  of  either  Hotue  of  Congress  shall  be  applied  to  any  other  than  the 
naiT  exiiensee  of  the  Senate  and  House  of  Ruprewntativew,  respectively,  oor  aa 
a  allowHUce  to  any  dork,  u<*s!ionger,  or  attendant  of  thsHaid  two  bouses,  or  either 

»f  theui,  nor  on  pavinuut  or  conipfnifttion  to  on.v  clerk,  lue-weugtr  or  other  attendant 


kl 
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[to]  be  io  iimploypd  by  »  resalutioiioraneof  said  baiises,  iioriu  Ibe  pnrctiawof 
to  be  diatribnted  to  memtinrH.'    The  Uiigiifttie  of  thia  law  ia  ]ilain,  poBittve,  ai 
equivocal,  and,  if  in  force,  forbids  io  eKpruBS  terms  tho  alluwaucp  whjeh  ' 
paid  in  the  dogoh  iiiidor  oon  si  deration.     If  l.lii»  law  Ik  held  to  be  in  esiHt« 
the  accoiiQtinE;  otflcen  nf  tbu  trciLHUtr  HbouM  reftiHe  to  allow  credit  to  diabuning  ol 
eers,  both  of  the  &en«t43  and  Huune,  for  any  paftnent  made  by  them  aui  of  ihr  ait» 

Cl/md,  either  for  'extra  atlowanue  to  any  cterk,  nieMcnijer.  or  attendant 'of  either 
iw         " '     -  --■'-■  '     ' -      -      ..-:.-- 


uuiiBc,  III    lur  payment  cr  cainpoaHation  to  any  clerk,  mesmm^r.  or  attendani  «iir 

Sloyed  by  a  reaiilittion  of  one  of  aaid  houees.'  The  only  queat ion  for  the  oo&aidera- 
on  nf  the  department  la  the  ono  auKKeatrd  aliove.  la  the  aecand  acolion  of  thr  ut 
of  March  3,  184r>,  in  I'urcet  Tbf  »'ity  rcaaim  ([ivon  to  ahuw  that  it  ianot  » that  It  i* 
a  proviaion  in  an  iipprupriiitinii  bill,  and  expired  with  the  flacal  year  for  whieb  apjiro- 

£  nations  were  niaife  in  that  bill,  The  fact  that  it  ia  contained  in  an  approprialtm 
iU  is  not  ■afficipnt  to  jastify  the  conuluaion  that  the  ]aw  ia  temporary  and  not  prr- 
manent  In  its  oharacter.  Theru  ia  nothing  in  the  language  of  the  law  which  nould 
indicate  the  intontion  of  Conj|;reiw  to  limit  ita  operation  to  the  than  aucoeedine  fisral 
vear,  and  its  Jnst  and  wiae  prnviaioni  are  as  applicable  alnce  that  year  an  brfon. 
There  i«  uothtng  peculiar  to  the  ttacal  year  eudiiiK  tl>e  thirtieth  June,  eighlnui  ban- 
dred  and  fort.v-Hix,  which  wonld  have  called  for  atich  enactment. and  rendcmliu 
fntnre  operation  improper  and  unnuceiitary.  I  am  not  lef^,  how^^r,  to  rely  ainac 
npon  my  own  Judgment  in  deoidine  thU  poiut.  The  question  bns  been  iboroaehly 
aonsidered  byourpredeuesHora,  and  opinions  similar  to  thenne  I  have  indicated  girta 
and  acted  upon  by  them.  1  find  the  following  one,  given  by  Mr.  Whittlesey,  whra 
actiiiK  M  First  ConptroUeT,  on  a  aiuiilar  oaae. 

"'This  provision  is  maerted  iaaii  appropriation  act,  but  it  ia  a  distinct  and  subaun- 
tive  enuctment,  and  is  na  permanent  as  any  other  taw.  Aa  dnubis  have  been  eiiM- 
taineil  on  thia  point,  tbu  (ineation  will  bo  examined  somewhat  at  length. 

"  '  In  former  tiiuen  it  waa  the  custom  in  Congreas,  as  well  oa  in  England,  to  conllae 
«very  atatnte  to  oueaiibjoot-matter;  to  iuaert  nothing  in  it  not  germane  to  itagenenl 
cbanicter  and  object,  and  to  use  pnivisoa  oa  qiintiHcatioua  of  and  liinilations  to  tbs 
MDeral  enactmenta  in  which  they  may  be  inserted,  and  to  those  only,  and  not  apply 
fhem  asllmitatinuH  tocr  qnalificat  ion  a  of  other  statutes.  But  the  presaaro  of  le^wa- 
iion  In  Congrowt  has  lienn  so  grout  during  the  past  ten  or  Hfteeii  years,  and  the  dlffi- 
enlly  of  pa^ng  any  i^ueral  statutes  by  themselves,  altering  the  former  laws,  bit 
been  so  insiipurable,  tliat.  the  custom  ban  crept  in  from  apparent  necessity  of  engnft- 
ing  inch  enactmeiit«  upon  the  general  appropriation  acta,  eitber  iu  tlio  farm  of 
proviaos  or  as  distint^t  sections. 

"  'When  such  enactments  lire  contained  in  distinct  sections  iu  an  appropriation  act 
or  other  atatnt«s  there  ia  no  room  for  a  question  that  the  vords  containod  iu  Ibcu 
•honid  receive  the  same  interpretation  and  constnietjon  as  if  they  vere  used  in  a 
atatntsby  ilaelf  separate  and  distinct  ftnm  any  other  matter  ot  subject,  aud  whtn  a 
■nbalantive  provimon  is  Inserted  in  an  appropriation  aet  or  other  act  of  Cougma  Id 
the  furai  of  a  proviso,  the  words  and  pbraHeology  ahould  all  bo  taken  together,  and  if 
thev  indicate  or  imply  an  intention  ui  Congress  to  limit  the  operation  of  snch  proviso 
to  the  a ubject- matter  of  the  statute,  and  the  time  during  which  the  enacting  claon* 
of  itare  to  have  eOect,  then  the  proviaii  should  be  bo  limited.  If,  on  the  contrary, 
the  worda  of  anch  proviso  are  not  specially  lin  ited  to  the  euaetiug  eectiona  of  die 
Statute,  hut  ffeneral,  refer  to  the  future  without  limitation  as  to  time  and  cnntaia  tl» 
won)  hereafter,  or  ita  i-qnivalent,  and  the  verba  are  iu  the  future  tenae,  the  proviM 
•honld  be  regarded  as  of  a  general  and  penuanent  character. 

"  'The  same  construction  and  interpretation  should  be  applied  to  provisos  m  to  iO' 
dependent  aectious  in  a  statute. 

''  '  We  have  many  instances  of  recent  date  where  such  general  constructions  have 


been  put  upon  provisos  by  the  Attorneys  General. 

"  '"The  first  section  of  tlie  civil  and  diplomatic  aj ,      ,  

□tains  a  proviso  limiting  the  fees  of  district  Httomeya,  clerks,  and  matshali  in 


ciertain  cases,  which  has  been  construed  by  Attoroeya  General  Crittenden  and  Li-gan^ 
to  be  a  permaneut  limitation,  and  nnt  confined  to  the  year  in  which  it  waa  passed  nor 
to  the  appropriation  to  which  it  was  annexed.— See  Mr.  Crittenden's  opinion  ofApnl 
13,  ISll,  and  Ibat  of  Mr.  Legar^  of  December,  IfMI,  given  in  answer  to  certain  •)>«- 
tions  made  by  the  acting  Comptruller ;  ase  also  the  proviao  on  the  ssnie  subject  oen- 
tained  in  the  I67th  paragraph  of  the  appropriation  aci.  of  May  IB,  IB42. 

"  'Thesame  act  (paragraph  No.  202)  contains  cerlniDllmitalioua  of  compeoaaliaiilv 
oertain  officers  iu  the  Poat-Office  Department,  much  of  which  would  have  no  loeaninK 
01  operation  whatever  unless  such  general  conatniction  is  given-  to  it.  The  liinli 
paragraph  of  the  same  appruprintion  act  contains  a  proviao  uuthnriung  traoafer "( 
ftinds  from  one  Io  another  fiea^l  of  appropriation  in  the  Poat-Office  Departmrul.  AH. 
or  nearly  all,  the  provisions  of  law  made  from  1839  to  the  present  time  to  prohiliil 
extra  compensation,  to  limit  fees  and  compensation,  and  to  prevent  a  double  con* 
penautiou,  or  two  snluriea,  bavu  been  coutaiucd  in  appropriation  acta. — 9w  tlic  3i 
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«ti(in  of  tlie  civil  anU  iliplomatio  Hpproprintion  act  nppmved  Mitri^li  3.  1939,  nhlch 
rabit]il«  extra  ulluwauutM  to  dUbiirsin);  oEDoers,  and  IJmitH  expeadUtiroB  fur  news- 
■)>enL— S««  tlie  3d  sect'iou  of  tlie  military  apprO|iriutiiiii  act  of  August  23,  1042, 
hich  ooQtainH  limitutioDKaDd  prohibitionn  of  extra  allotranci!)!  of  a  murii  f^eneral  and 
tUnsive  character;  see,  also,  eectioD  12  of  this  aanie  not  of  Auguat  26,  IM'J,  wbioh 

BiulaliiB  Blill  further  limitatiuDA  for  extra  services  trhere  one  officer  perrorius  the 
Dtles  of  another. — See,  also,  the  4lhseutiou  of  the  civil  aod  diplomatic  appropriation 
-It  of  March  'J,  IS19,  (Sena.  Laws,  p.  68,)  which  coDtains  n  still  furtbvr  limitation  as 

"  'The  appropriation  a<:t  of  September  30,  1^50.  (Sess.  Lnvfi,  p.  174,)  contains  an 
ippropriatiou  for  Richard  Rush,  with  a  prnvisi)  attached  to  it  prohibitiug  the  acconnt- 
-~  '•fficers  in  future  from  allowins  anj  oiHcer  two  anlHries  for  perfbmiiug  the  duties 

o  offices  at  the  (tame  time.    Evcr^  word  of  that  provisn  will  be  inoperative  if  it 

iliued  to  the  appiopriatiou  to  which  it  is  attached. 

These  numerous  provisos  and  aeotions  of  a  general  character  contained  In  appro* 
prialion  acts  outisff  me  that  they  should  be  interpreted  and  constmed  in  the  some 
=f  each  one  was  coiitoiiied  in  the  enacting  clause  of  a  distinct  act.'" 

harp  K'^Bn  this  O])inion  of  Mr.  Whittlesey  at  length  becanse  it  oontaius  man; 
riant  refereuccs  bearing  u]iou  the  question.     It  wM  submitted  at  the  time  to 
_         Attorney-General  Crittenden,  who  ooncufled  in  the  construction  placed  by  Mr. 
Fhlttlesey  upon  the  act  then  ouder  coiisideration. — ( Attorney -Quneral's  Opinion!, 
^~-|,  6,  p.  873.) 

"  Why  the  some  doctrine  was  not  applied  to  the  act  of  March  :i,  1845, 1  cannot  nnder- 
.-Uid.  I  confess  that  I  am  nnable  to  draw  a  distinction  Iietween  the  cases;  and  I 
bel  quits  cunfidont  that  if  this  law  had  been  snbiuitted  at  the  same  time  tu  the  At- 
lotney-General,  he  would  have  given  the  same  opinion  in  reference  to  it  that  lia  did 
^*~  the  case  cited.  I  couciir  w-th  him  most  fully  in  the  construction  he  gave  to  the 
of  IMS,  and  I  have  no  doubt  he  would  concur  with  me  in  applying  tbe  ssine 
Woping  to  the  act  of  I84!i. 
"Hj  opinion,  then,  is,  that  the  second  section  nf  the  act  of  1845  was  intended  to  be 

~ lent  and  not  temporary;  that  it  is  now  in  force,  and  ninst  bo  applied  by  the 

ting  officers  of  the  treaanry  to  all  cases  coming  within  its  provisious. 
The  only  addition iil  n.'iiHou  which  has  been  nngijestvid  for  a  difierent  construction  is 
fact  that  a  ilintreut  rule  has  beeu  aut«d  upon  butli  in  Congrcsaandin  thisdepart- 
it.     I  admit  the  force  of  this  suggMtion,  and  fev\  gri'nt  rihictance  in  overmltng  a 
^notjee  that  has  coiitiiiueil  for  w>  many  years. 

"If  I  could  tind  any  evidence  that  tbe  question  bad  been  the  snh^eot  of  sarious  con- 
Ider&tion,  and  an  ojiiniou  proif"'"*"**^  frtm,»ii,'  tif\fi,i  it  nnA  qr.n,t,aDf.afi  ;■, 
^-  "'- long  befiire  resorting  tt 


(  THE  MATTER  OF  THE  RIGHT  OF  THE  SAME  PERSON  TO  RECEIVE  THE 
COMPENSATIONS  PRESCRIBED  BY  LAW  FOE  THE  TWO  POSITIONS  OF 
<I)  SECRETARY  TO  THE  SCHOOL  TRUSTEES,  AND  (H)  CLERK  TO  A  SirpER- 
INTENDENT  OP  PUBLIC  SCHOOLS  IN  THE  DISTRICT  OF  COLUMBIA.— 
RHEEM'S  CASE. 


A  l>ot»on  who  holfbt  two  dixtiuct  compatible  offices  raivy  lawfully  recaive  the  salary 

A  persnu  in  tha  public  service,  who  in  designated  lu  an  act  nf  Congrewi  as  an  of- 

Aeer,  may  be  ri^ijarileil  as  such,  although  not  in  the  technical  legal  sense  an  of- 

fieer,  when  such  intent  is  clenrly  shown  in  tbe  act. 
Tbe  puaitiuus  of  (1)  secretary  to  tbe  suhnol  trustcMof  tbo  District  of  Colnmbio, 

juid  (8)  clerk  to  a  superintendent  of  public  schools  iu  said  District,  arenotofSoeB 

in  tbe  technical  legal  souse. 
H.  Ex.  213- — ^20 


J 
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4.  The  word  "  officer '^  in  aeetion  17(>5  of  tho  Revised  Statutes,  which  prohibits  officii 

and  persons  in  the  pnblic  service,  whose  salary  or  compensation  is  fixed  by  Iaw 
or  regulations,  from  receiving  additional  compensation,  is  therein  nsed  iu  its 
technical,  legal,  and  constitutional  sense. 

5.  The  secretary  to  the  school  trustees  of  the  District  of  Columbia,  and  the  clerk  to  a 

superintendent  of  public  H(;hools  in  6aid  District,  are  persons  in  the  public  service 
within  the  meaning  of  section  1765  of  the  Revised  Statutes. 

6.  Under  section  1765  of  the  Revised  Statutes  the  Commissioners  of  the  District  of 

Colnmbia  are  prohibited  from  paying  to  one  person  the  compensations  prescribed 
by  law  for  the  services  of  tho  two  positions  of  secretary  to  the  school  trustees  of 
the  District  of  Columbia  and  clerk  to  a  superintendent  of  public  schools  in  said 
District. 

7.  The  District  of  Columbia  appropriation  act  of  March  3,  1881  (21  Stat.,  464),  wai 

not  intended  to  give  to  unofficial  employ^  in  the  District  government  the  po- 
sition of  officers,  entitled  to  the  salaries  of  two  offices,  under  section  1766  of  the 
Revised  Statutes.  This  results  from  two  considerations:  (1)  To  bo  hold,  wonU 
make  the  appropriation  act  repeal  or  modify  as  to  such  employ^  the  provirioni 
of  section  1765  of  the  Revised  Statutes  by  implication,  audsach  repeal  is  not£i- 
vored,  nor  are  there  any  words  employed  to  indicate  an  intention  to  make  such 
repeal.  (2)  Said  section  1765  has  prescribed  a  general  rule  for  constming  i^ 
propria  lion  acts  in  such  cases,  which  forbids  the  idea  of  a  repeal  aa  to  snoh  om- 
ployds  by  the  act  of  March  3,  1881. 

The  act  of  March  3, 1881  (21  Stat.,  458, 464),  ^<  making  appropriations 
to  provide  for  the  e::pense8  of  the  government  of  the  District  of  Colum- 
bia for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
eighty-two,    •    •    •,''    contains  the  following  provisions: 

Public  Schools,  District  of  Columbia. 

For  salaries  of  superintendents,  teachers,  and  janitors,  secretary  of 
the  board,  and  clerks,  including  additional  teachers  and  increase  of 
teachers'  pay  by  continuous  service,  rents,  repairs,  furniture,  books, 
stationery,  and  miscellaneous  items,  three  hundred  and  ninety-nine 
thousand  nine  hundred  and  eighty  dollars,  namely: 

For  officers:  For  one  superintendent  at  two  thousand  seven  hun- 
dred dollars;  one  superintendent  at  two  thousand  two  hundred  and 
fifty  dollars;  one  secretary  at  one  hundred  and  fifty  dollars;  one  clerk 
to  committee  on  accounts  at  three  hundred  dollars;  one  clerk  at  eight 
hundred  dollars;  one  clerk  at  seven  hundred  and  fifty  dollars;  in  all, 
six  thousand  nine  hundred  and  fifty  dollars. 

The  provision,  "one  secretary  at  one  hundred  and  fifty  dollars," was 
for  a  secretary  to  the  school  trustees  created  by  act  of  June  11, 1878 
(20  Stat.,  107,  sec.  6),  and  the  provision,  "one  clerk  at  seven  hundred 
and  fifty  dollars,''  was  for  a  clerk  to  a  superintendent  of  the  pablic 
schools.  Said  secretary  and  clerk  were,  and  could  only  be,  appointed 
by  the  Commissioners  of  the  District  of  Columbia.  (Act  June  11, 1878, 
20  Stat.,  104,  107,  sees.  3,  6.) 

August  1,  1881,  the  Commissioners  of  the  District  of  Columbia  paid 
C.  B.  Rheem  $75,  for  services  for  one  month,  July,  1881,  as  "secretary 
of  the  board  [of  school  trustees]  and  clerk  to  superintendent"  of  public 
schools.    This  sum  included  $02.50,  for  services  as  clerk,  and  $12.50, 
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r  aerviwH  as  necretiiry.  lu  settling  the  aetioitiits  of  (Ij^burEeinenta 
hiade  by  the  CommissioiierH  of  the  District  for  the  flucal  year  wliieb  ended 
ITniie  30,  1883,  the  question  is  presentetl,  wliethcr  the  voucher  for  said 
|t«m  of  $7S  can  be  allowed  in  fnll;  in  other  wonln,  vas  Mr.  Klii-em 
^rinitted  by  law  to  receive  the  two  items  of  compensation  ! 


9PINION  BY  William  LiWRENUii,  First  V'imptroUer : 
',  Section  1765  of  the  Revised  Statutes  provides  that — 

"No  officer  in  any  bniuch  of  tha  public  service,  or  any  other  person 
frhose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations,  shall 
Mceive  any  aclilitional  pay,  extra  allowance,  or  compensation,  in  any 
bnn  whatever,  for  the  disbursement  of  public  money,  or  for  any  other 
kervice  or  duty  whatever,  unless  the  same  is  authorize<l  by  law,  and 
Ihe  appropriation  therefor  explicitly  states  that  it  is  for  siich  additional 
pay,  extra  allowance,  or  compensation." 

I  It  is  well  settled  that  a  ]>er5on  who  holds  two  ilistinct  compatible 
offices  may  lawfully  receive  the  salary  of  each.  {Bender's  Case,  1  Law- 
lence,  (Jonipt,  Dec,  323;  Herndon's  Oiise,  Id,,  50.)  If  Mr.  Bheem  held 
bn  office  as  secretary  to  the  school  trustees,  and  another  office  as  clerk 
|o  a  snperiDtendetit  of  public  schools,  he  wns  lawfully  entitled  to  receive 
Bie  money  paid  him.  But  he  was  not  an  officer,  because  he  was  not 
(^pointed  by  the  President,  a  court  of  law,  or  the  bead  of  a  department. 
[Const.  U.  S.,  Art.  II,  Sec.  2;  United  States  v.  Germaine,  99  U.S., 
BOS }  15  Op.  Att.  Gen.,  187.)  The  appropriation  act  of  March  3,  1881 
(21  Stat,  464},  purports  to  make  appropriations  "for  officers,"  and  under 
IhiH  caption  includes  the  secretary  aud  clerk  mentioned.  A  statute 
^y  describe  an  employ*^  as  an  officer,  and  for  some  purposes  he  may 
^  Bo  regarded,  especially  for  the  purposes  of  the  act  which  so  classifies 
^  designates  him;  but,  it  cannot,  by  designating  an  employ^  as  an 
officer,  make  him,  either  technically  or  in  fact  an  ofQcer  within  the 
taeaniug  of  the  Constitution,  or  within  the  meaning  of  an  act  applying 
Id  officeTs,  which  was  intended  to  designate  them  as  such  in  the  tech- 
pica]  legal  sense  of  the  word.  The  character  of  a  public  service  is  to 
be  determined  by  what  it  is  in  legal  effect,  and  not  by  what  it  is  called, 
&.  misnomer  has  no  power  to  duplicate  the  error.  If,  therefore,  section 
|766  of  tlie  KevieiHl  Statutes  uses  the  term  "officer"  in  its  technical, 
IjBgal,  and  constitutional  sense,  theu  ^Ir.  Rbeem  is  not  an  officer  within 
^e  meaning  of  that  section.  It  is  clear  that  it  does  use  it  in  the  cou- 
itJtutionat,  legal  sense.  This  is  apparent  from  the  language  of  the  sec- 
tion. It  declares  that  "  no  officer  in  any  branch  of  the  public  service, 
|r  other  person  whose  salary,  pay,  or  emoluments  are  fixed  by  law  or 
jF^nlatioDs.  shall  receive  any  additional  pay,  extra  aUowance,  or  com- 
MDBation."  The  distinction  between  officers  and  other  persons  in  the 
pnblic  service  is  fully  recognized  aud  provided  for.  The  term  officer 
b  a  technical  word,  and  a  rule  of  construction  declares  that  "if  tecfa- 
^tcal  words  are  used,  they  are  to  be  taken  in  a  technical  sense,  nnleas 
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it  clearly  appears  from  tbb  context  or  other  parts  of  the  instrnmeiit 
that  the  words  were  iuteuded  to  be  applied  differently  from  their  ordi- 
nary or  their  legal  acceptation."  (1  Kent,  Com.,  462;  McGool «.  Smith, 
I  Black,  459;  Fashion  r.  Wards,  6  McIiCan,  C.  C,  152;  Curtis  v.  Martin, 
3  How.,  106,  liawrence  v.  Allen,  7  M,  785;  Bacon  r.  Bancroft,  1  Story, 
C.  C,  341 ;  Lee  v.  Lincoln,  Id.,  610 ;  United  States  v.  112  Casks  of  Sagar, 
8  Pet.,  277 ;  Elliott  t?.  Swartwout,  10  Id.,  151 ;  200  Chests  of  Tea,  9  Wheats 
430;  State  i'.  Gnpton,  8  Ired.  L.,  273;  United  States  r.  Breed,  1  Sum- 
ner, 159;  Bishop,  Written  Laws,  96, 97, 99, 100, 204,  224;  State  v.  Smith, 
5  Humph.,  304;  Burton  v.  Keevell,  16  M.  &  W.,  308;  Caldwell's  Case, 
19  Wall.,  264;  United  States  v.  Sarchet,  Gilpin,  273;  United  States  ». 
Germaine,  99  U.  8.,  510;  Clark  v.  City  of  Utica,  18  Barb.,  451;  Sedg- 
wick, Construction  Stat,  and  Const.  L.,  2d  ed.,  221,  citing  Merchants^ 
Bank  v.  Cook,  4  Pick.,  405;  Snell  v.  Bridgewater  Cotton  Gin  Mfg.  Co., 
24  Pick.,  296;  Ex  parte  Hall,  1  Pick.,  262;  Macy  v.  Raymond,  9  Pick., 
286;  United  States  v.  Jones,  3  Wash.,  C.  C,  209.) 

Mr.  Rheem  was  not  an  officer  within  the  meaning  of  section  1765  of 
the  Revised  Statutes.  He  was,  however,  a  ''person^  in  a  ^^ branch  of 
the  public  service."  The  principle  which  determines  this  has  already 
been  decided.  (Clerk's  case,  1  Lawrence,  Compt.  Dec.,  305;  Cox's  Case, 
14  Ct.  CI.,  513;  Barnes  r.  District  of  Columbia,  91  U-  S.,  540.)  The  gov- 
ernment of  the  District  of  Columbia,  and  all  its  officers  and  employ^ 
derive  their  authority  from  a  public  act  of  Congress.  (Act  June  11, 
1878,  20  Stat.,  102.)  This  government  was  established  for  public  pur- 
poses. The  service  which  officers  and  employes  render  therein  is  in 
character  and  purpose  a  "public  service" — as  much  so  as  that  of  the 
judges  of  the  courts,  marshal,  and  other  officers  in  the  District  of  Co- 
lumbia under  the  authority  of  other  statutes,  though  not  now,  perhaps, 
strictly  a  part  of  its  municipal  government.  (Rev.  Stat.,  relating  to 
Dist.  Col.,  750,  928.)  A  service  which  is  part  of  the  government  under 
the  antliority  of  Congress  is  public,  whether  it  be  local  or  general.  The 
duties  of  a  light-house  keeper  are  even  more  local  in  character  than 
those  of  officers  and  employes  of  the  District  of  Columbia  (Rev.  Stat, 
4673),  yet  they  belong  to  and  are  a  part  of  "the  public  service." 

The  compensation  of  the  secretary  to  the  school  trustees  for  the  fis- 
cal year  which  ended  June  30,  1882,  was  fixed  by  law,  and  so  was  that 
of  the  clerk  to  a  superintendent  of  public  schools.  Section  1765  of  the 
Revised  Statutes  expressly  prohibits  such  secretary,  who  is  a  person  in 
the  public  service,  from  receiving  any  compensation  other  than  that 
appropriated  for  the  secretary.  This  subject  has  been  much  discussed 
elsewhere,  with  results  leading  to  the  conclusion  stated.  (10  Op.  Att 
Gen.,  438;  Bender's  Case,  1  Lawrence,  Compt.  Dec,  323,  400,  Isted.) 
There  is  no  escape  from  this  result,  unless  the  appropriation  act  of 
March  3,  1881,  by  designating  the  secretary  and  the  clerk  referred  to 
as  officers,  was  designed  to  put  them  on  the  footing  of  officers,  in  a  tech- 
nical sense,  so  that  one  person  might  lawfully  perform  the  duties  of, 


id  receive  tlie  coiupeuHatiuii  pravitteil  for,  both  positiiiiiM.  Tlits  cim- 
lot  be  so,  tbr  sufflcient  roasoa»: 

1,  It  would  make  tlie  approimation  act  optUiito  as  a  repeal  of  section 
1.765  as  to  tlie  secretary  and  clerk  mentioued.     Tbei'e  is  no  espi'ess 

'peal  as  to  suclt  secretary'  or  ulerk.  Bvpeala  by  JTuplicatioD  are  not 
ivored.  (McCooI  r.  Smith,  1  Black,  470;  Snell  v.  Bridgewater,  &c., 
Jo.,  24  Pick.,  297,}  This  is  especially  so  in  cunstniing  an  appropri- 
Stioo  act.  (Arlilicial  Limbs  Case,  2  Lawrence,  Conipt.  Dec,  382.) 
niere  is  clearly  no  such  repeal. 

2.  Section  1705  of  the  Kevised  Statutes  has  prescribiM]  a  general  rule 
if  construction  for  appropriation  acts  in  such  cases  as  this,  which  ex- 
llides  any  repeal,  quoad  hoc,  by  implicntiou.  It  declares  that  no  per- 
in  in  the  pnblic  service,  whose  compeusation  is  fi.xed  by  law,  shall 
eceive  an  additional  compensation  for  any  other  service,  unless  the 

!  is  authorized  by  law,  "and  the  appi-opriatiou  therefor  explicitly 
lates  that  it  is  tbr  such  additional  •  •  •  compensation." 
'  The  sum  of  $13.50  paid  to  Mr.  Eheem  for  services  as  secretary  for 
^aly,  1881,  was  paid  in  violation  of  law,  and  must  be  dedncted  from  the 
mount  of  the  voucher  for  $73  in  the  settlement  of  the  accounts  of  the 
/ommissioiieraof  the  District. 
Treaspby  Dei'artmknt, 

First  Comptrolkr'g  O^a;  Xoeemhe,-  I'.j,  18S;i. 


lu  1^5  tliv  I'uBtiJiaAler-UeLicral  mijitEtsttd  lliH  publtabiT  uf  l)i«  Jiitkuou  Tiui(>)i  and 
Bt^publii'su  tupnt>1UhiuHiii(incwHpii|>eriiTi>poMtlH  for  carrying  thu  umlls  iu  His- 
■JMppI,  pniTJcleil  Le  wonlil  do  twi  for  $5'£1. 13,  which  the  imbliiiheracuonlingly 
did,  and  ho  naa  paid  said  Bum,  which  he  allnt^eR  hi>  I'ecoived  under  protest.  He 
prespDted  hia  claiia  to  thu  [Sixth]  Anditur  of  the  Transury  for  the  Post-Office 
DcpsHmeut  fur  (478.1(1,  which  be  claimed  aa  an  additional  giini  doe,  at  the  ntte 
pnMcribud  undi^rsrutionltS^t  of  llie  Revised  Statutot,  by  the  Cterkof  the  United 
Statu  Uouw^  of  KepresoDtatives  for  such  pnblication.  Hetil .-  (1.)  Section  3823 
of  the  Revised  StatutuHiloea  nut  aathorize  the  Clerk  of  the  trnited  States  Uouae 
of  HepieBeutativeii  to  pnwcriliu  the  eotupeusation  to  be  paid  for  pnbliahing  pro- 
poekls  for  Durrying  the  mails.  (2.)  SnoCiou  3U41  of  the  Reviaud  Statutiw  author- 
Uae  the  Postmaster- General  to  contract  for  publishing  propoiftte  fur  carryingthe 
oiMila.  (3, )  The  Poatinaater-Gencral  having  offered  a  Used  sum  to  the  publisher 
ufthe  Jaebsou  TimeN  and  Republican  fur  publishing  proposals  for  carrying  the 
mBilB  in  Mississippi,  nnditr  irbich  the  unticc  was  published,  said  nunj  is  all  that 
un  be  lawfally  pnid. 

GADeral  tt-Tms  and  phrusos  in  a  statute  are  ordinorly  to  be  coDstrned  in  ii  general 
Mid  cumprrbenBive  souse. 

Bat  wlieii  a  special  provisluu  ia  made  in  a  statute  Ibr  a  spocial  subject -matter, 
•neh  special  provlsiuu  controls,  »nd  etclndoB  snch  mutter  from  thu  operation  of 
another  provision  sufficiently  general  in  letTuii  to  Include  and  rrgnlnti'  it. 
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4.  Sectiou  :^*23  of  the  Rovised  Statutes  authorizes  the  Clerk  of  tho  United  States  Hoa» 
of  Represent  at  ivcH  t>o  select  newspapers,  in  certain  States,  in  which  it  dedaso 
**all  such  advertisements  as  may  bo  ordered  for  publication  *  *  *  by  any 
United  States  court  or  judge  thereof,  or  by  any  officer  of  such  conrta,  or  by  uy 
executive  officer  of  (he  United  States,  shall  be  published,  tho  compenaation  for 
which  *  *  **  sball  be  fixed  by  said  clerk,'' 4&c.  Section  3941  reqoiresthi 
Postmaster-Qeneral  to  give  public  notice  of  proposals  for  carrying  the  maiU'MH 
one  or  more  *  •  *  newspapers  published  in  the  State  or  Territory  where  tbe 
service  is  to  be  performed,"  and  to  '^direct,  by  special  order  in  each  casie,  tlit 
newspapers  in  which  *  •  *  [such]  proposals  •  •  *  shall  be  advertised." 
Held :  (1.)  The  general  provisions  of  section  3823  are  so  restrained  in  their  open- 
tion  by  section  31)41  as  not  to  apply  to  newspapers  in  which  propoaalafor  cany- 
ing  the  mails  are  published  nor  to  the  compensation  to  be  paid  for  aach  pabliei^ 
tion.  (2.)  Under  section  3941  the  Postmaster-General  had  anthority  to  eeleet 
the  newspapers  in  which  proposals  for  carrying  the  mails  were  to  he  pnbliBhed, 
and  to  agree  npon  the  compensation  to  be  paid  therefor. 

In  1875  the  Jackson  Times  and  Eepublican,  of  Mississippi,  condactod 
by  John  L.  Lake,  proprietor,  was  one  of  tbe  newspapers  selected  by  the 
Clerk  of  the  United  States  House  of  Representatives  to  publish  the  lam 
and  advertisements  ordered  by  executive  officers,  with  compensatioB 
fixed  by  said  Clerk  at  one  dollar  per  square  of  nonpareil  type. 

In  said  year  the  Postmaster-General  sent  to  the  proprietor  of  said 
paper  an  advertisement  for  proposals  to  carry  the  mails  in  Mississippiy 
with  a  i^equest  to  publish  it  in  said  paper,  provided  it  could  be  published 
for  $523.12;  and  if  not,  to  omit  its  publication.  The  advertisement  was 
published  upon  this  request.  Lake  claims  that  he  protested  against 
the  riffht  of  the  Postmaster-General  to  prescribe  a  compensation  less 
than  that  fixed  by  the  Clerk  of  the  House  of  Representatives,  and  that 
he  received  payment  of  said  sum  of  JJ523.12  under  protest.  He  pre- 
sented his  claim  to  the  Auditor  of  the  Treasury  for  the  Post-Office  De- 
partment for  payment  of  $478.16,  the  difference  l)etween  the  amonnt 
paid  for  the  publication  of  said  advertisement  and  the  amount  due 
therefor  at  the  rate  fixed  by  the  Clerk  of  the  House  of  Representatives, 
and  the  claim  was  rejected  on  October  31, 1882,  by  said  Auditor.  Lake 
appealed  from  this  decision  to  the  First  Comptroller  in  the  Department 
of  the  Treasurv. 


Decision  nv  Willi a^i  L/lwrVj^cEj  Firat  Comptroller  : 

The  acts  of  March  2,  18G7  (U  Stat.,  466,  sec.  7),  and  March  29, 1867 
(15  Stat.,  7,  siH'.  2),  contain  provisions  carried  into  the  Revised  Statntes 
as  follow : 

"  Sec.  3823.  The  Clerk  of  the  House  of  Representatives  shall  select  in 
Virginia,  South  Carolina,  North  Carolina,  Georgia,  Florida,  Alabama, 
Mississippi,  Louisiana,  Texas,  and  Arkansas,  one  or  more  new8pap««» 
not  exceeding  the  number  allowed  by  law,  in  which  such  treaties  and 
laws  of  the  United  States  as  may  be  ordered  for  publication  in  news- 
papers according  to  law  shall  be  published,  and  in  some  one  or  more  of 
which  so  selected  all  such  advertisements  as  may  be  ordered  for  pablica- 
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tioii  iu  said  districts  by  niiy  United  States  court  or  Judge  thereof,  or  by 
any  officer  of  sucb  courts,  or  by  any  executive  officer  of  tbe  United  States, 
sball  be  published,  the  oompeusation  for  whieh,  and  other  terms  of  pub- 
lication, shall  be  fixed  by  said  Clerk  at  a  rate  not  exceeding  two  dollars 
per  page  for  the  publtcatiou  of  treaties  aud  laws,  and  not  exceeding  one 
dollar  per  square  of  eight  lines  of  upace,  for  the  publication  of  adver- 
tisements, the  accounts  for  which  Hhall  be  adjusted  by  the  proper  ac- 
counting officers,  and  paid  in  the  manner  now  auMiorized  by  law  in  the 
like  cases."  " 

The  act  of  June  8,  1ST2  (L7  Stat.,  lilli,  sec.  243],  contains  a  provision 
carried  into  tlie  Revised  Statutes  as  follows : 

*'Sec.  39-11.  Before  making  any  contract  for  currying  the  mail,  other 
than  those  hereinafter  excepted,  the  Postmaster-General  Hhall  give  pub- 
lic notice  by  advertising  once  a  week  for  six  weeks  in  one  or  more,  not 
exceeding  five,  newspapers  published  tu  the  State  or  Territory  where 
the  service  is  to  be  performed,  one  of  which  shall  be  published  at  the 
seat  of  government  of  such  State  or  Territory;  and  such  notice  shall 
deacribe  the  route,  the  time  at  which  the  mail  is  to  be  made  np,  the  time 
at  which  it  is  to  be  delivered,  aud  the  frequency  of  the  service ;  and  the 
Postmaster-General  shall  direct,  by  S|)ecial  order  in  each  case,  the  news- 
papers in  which  mnil-lettings,  or  other  proposals  relative  tn  the  business 
of  his  departuieut,  shall  be  advertised,  and  no  publisher  shall  be  paid 
for  such  ailvertisements  without  having  been  requested  by  the  Post- 
master-General  to  publish  the  same."  f 

These  sections  are  permanent  legislation.  The  Revised  Statutes  bare 
made  them  so,  whether  the  original  statutes  from  which  they  are  taken 
were  designed  to  be  so  or  not.  (Rev.  Stat.,  5.59.5.  See  15  Op,  Att.  Gen., 
628.) 

If  section  .'1833  of  the  Revised  Statutes  applies  to  and  controls  the 
advertising  done  in  this  case,  under  section  3941,  then  it  was  the  duty 
of  the  Post  master- General  (1)  to  advertise  for  proposals  for  carrying 
mails  in  a  newspaper  selected  by  the  Clerk  of  the  House  of  Rei)resenta- 
tives,  and  (2)  to  pay  the  price  fixed  by  the  Clerk,  If,  however,  such 
advertising  is  excepted  by  section  3941  from  the  operation  of  section 
3823,  then  the  PoBtmaster-Generul  could  have  selected  any  newspaper, 
sabject  to  said  section,  and  fixed  the  price  to  be  paid  for  the  advertising. 

Section  3823  is  sufficiently  common  in  its  terms  to  inclnde  the  Post- 
master-General in  the  expression  "any  executive  ollicer  of  the  United 
States,"  and  to  include  the  advertising  in  question  iu  the  espi-ession 
"all  such  advertisements  as  maybe  ordered  for  publication  •  •  • 
by  any  executive  officer."    It  is  a  general  rule,  that  general  terms  and 

Section  3H23  of  the  Revised  glatuteit  baa  been  modiflml  liy  tLo  following  pro- 
Tlsion»:  Act  March  3,  1875,  ch,  129,  19  Stat.,  3«,  twc.  1;  act  June  20, 1H78,  oL.  359,  ao 
"  .,  210;  act  Jauiiary  21,  18W1,  ch. )»,  -J]  Stnt..  317.  See  Rev.  Stat.,  3826 ;  15  Op. 
Att.  Qen.,  594. 

tSeetion  3941  uf  lli«  Kevbed  StHlntei  haa  been  inpplemented  nnd  iiioilifled  by  the 
followiDg  provisiDiia:  Act  Mnmh  3,  1875,  ch.  128,  IS  Stat.,  342;  act  Jul;  12,  1876,  oh. 
179,  19  Slat.,  -S ;  acl  May  17,  1H78,  ch.  107,  90  ritat.,  (i'i,  sec.  4 ;  act  Janu  12,  18Tt),  oh. 
SO,  81  Slat.,  11 :  ait  .Tnno 9.  1R80.  cli.  Ilf7,  21  Stat-  ITQ;  act  Junn  17,  1H7H,  cli.  259,  20 
SUt.,  141;  art.rauiiary  21,  1681.  ch.  ar,,  21  Stal..  317.  .Sw  15  f)]).  Att.  Gtiii.,  594;  art 
M»tCh  I.  llWl.  ell.  9fl,  m  Slat.,  374. 
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phrases  iu  a  public  statute  are,  ordiuarily,  to  be  construed  iu  a  genenl 
and  compreLennive  sense.  The  maxim  ^^generalia  verba  sunt  generalUer 
intelliffenda ''  applies  in  respect  of  such  a  statute.  The  authority  of  the 
Postmaster-General  to  cause  the  advertisement  to  be  published  in  this 
case  was  not  derived  from,  and  is  not  iu  any  respect  controlled  by,  sec- 
tion 3823.  Section  3041  gives  an  independent  authority  to  the  Post- 
master-General to  advertise,  and  this  carries  with  it  the  uecessarily  in- 
cidental rif^ht  to  fix  by  contract  the  price  to  be  paid  for  advertising: 
Tl^is  conclusion  results  from  the  intention  of  Congress  clearly  shown  in 
section  3941.  The  section  3941  was  tuken  from  the  act  of  1872,  later  in 
date  than  the  acts  of  1867,  from  which  section  3823  was  taken,  and  tliis 
fact  may  be  accepted  as  one  element  in  reaching  the  conclusion  that  the 
purpose  of  the  later  act  was  to  engraft  an  exception  on  the  former;  and 
so  section  3941  is  excepted  from  the  operation  of  section  3823.  But  the 
order  or  date  of  enactment  is  not  necessarily  a  controlling  element 
in  the  conclusion  rea(*.hed  from  pertinent  rules  of  construction,  and  the 
intent  of  Congress  ascertained  from  the  words  and  purpose  of  the  en- 
actments. If  the  llevised  Statutes  had  been  one  original  act,  the  same 
result  would  be  reached. 

Section  3823  applies  to  oilicers and  ad veitisingin  general ;  section  3d41 
applies  to  a  particular  officer,  and  a  single  class  of  advertisements.  In 
such  case  the  rule  of  construction  applies,  ^Hhat  general  words  maybe 
qualified  by  particular  clauses  of  a  statute,  but  •  •  •  a  thing  which 
is  given  hi  particular  shall  not  be  taken  away  by  general  words."  (Sedg- 
wick, Construction  Stat,  and  Const.  L.,  2d  ed.,  361.)  This  rule  is  ex- 
pressed in  the  civil  law  by  the  i)hrase,  In  tot o  jure  generi  per  speciem  dero- 
gaturj  et  lllud  potissimum  habitum  quod  ad  speciem  directum  est;  and 
the  early  common  law  maxim  vra^ij  generalis  clausula  nan  porrigitur  adea 
quce  specialiter  sint  comprehensa,  Sedgwick  adds  to  the  above :  "In  con- 
formity to  this  doctrine  it  is  held  that  where  a  general  intention  is  ex- 
pressed in  a  statute,  and  the  act  also  expresses  a  particular  intention, 
incompatible  with  the  general  intention,  the  particular  intention  shall  be 
considered  as  an  exception.''  (Sedgwick,  Construction  Stat,  and  Const 
L.,  301.)  Other  authorities  are  cited  on  this  point  in  Huidekoper's  Case, 
Second,  ante^  155. 

Section  3941  conUiins  inherent  evidence  that  its  provisions  are  ex- 
cepted  from  the  general  restraints  and  operation  of  section  3823.  The 
newspapers  designated  under  the  latter  section  are  not  required  to  be 
published  "  at  the  seat  of  government  of  any  State.  The  Postmaster- 
General  is  required  to  advertise  at  least  in  one  newspaper  "  at  the  seat 
of  government  of  the  State  in  which  mail  service  is  required.  This 
shows  that  the  Postmiister- General  is  not  controlled  in  the  selection  of 
newspapers  by  section  3823.  The  expression  in  section  3941,  that  ^'the 
Postmaster-General  shall  direct,  by  special  order  in  each  case,  the  news- 
papers in  which  mail  lettings  *  *  *  shall  be  advertised,"  indicates  an 
intention  to  grant  a  special  power,  without  reserve,  qualification,  or  limi- 
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tAtioi).  If  Congress  had  iiitetideU  tliia  power  to  apiily  only  to  uewupaiiers 
seleuted  by  tbe  Cleik  uf  tlie  House  of  BepreHeiitatives,  tbe  act  would 
doubtless  have  so  declared.  It  is  nureasoiiable  to  8ap[>ose  tliat  Congreas 
iDt«nded  to  limit  tlie  Postmaster-General  to  newspapers  selected  by  the 
Clerk,  because  such  aelectioii  might  apply  to  ouly  "  oiie"  uewspaper  in  a 
State,  and  that  "one"  hundreds  of  miles  distant  from  the  routes  for  the 
required  mail  aervice.  There  ia  no  abatlow  of  reason  for  holding  that 
the  PoHtmaHt«r-Genend  was  in  any  way  controlled  by  set^tiou  3823. 
{See  15  Op.  Att.  <ien..  527.)  Tbe  authority  of  the  Postmaster- General 
to  make  a  contract  for  the  advertit^ing,  and  to  fix  the  price,  arises  as  a 
neeesaary  incident  of  tbe  power  conferred  by  section  3941  to  "  give  pub- 
lic notice  by  advertising."  (Story,  Agency,  §§57,58;  Otto's  Gase,a»(e.) 
If  tbe  rate  of  compensation  prescribed  under  section  3823  controlled 
the  Postnuister- General,  and  so  fixed  the  right  of  the  claimant,  then  the 
qaeatiou  would  be  presented,  whether  the  acceptance  by  the  publisher 
of  a  less  sum  under  protest,  or  without  protest,  did  not  defeat  any  claim 
for  further  compensation.  {United  States  v.  Child  &  Co.,  12  Wall.,  232; 
Unite<I  Stahjs  v.  Justice,  14  LI,  535;  United  States  r.  Clyde,  13  Id.,  36; 
Sweeny  r.  United  States,  17  Id.,  75;  United  States  v.  Martin,  04  U.  S., 
400;  Chouteau  r.  United  States,  95  Id.,  61;  Baird  c.  United  States,  9fl 
/d.,430;  Cometock'3caae,9Ct.Cl.,  141;  Martin'acase,  W.,  120  ;  Clark's 
case,  Id.,  3TT ;  case  of  Uancox  et  aL,  Id.,  400 ;  Savage's  case,  11  Id.,  215; 
Field's  case,  12  /d.,  355;  Silliiiiiin's  case,  13  Id.,  433;  Field's  case,  13 
ja.,  41 :  Hildebum's  case,  13  Id.,  02;  Rjulway  Mail  Service  eases,  13  Id., 
199;  Pittsburgh,  C.  &  St.  L.  B.  R.  case,  13  Id.,  314 ;  Baldwin's  case,  15 
ja.,  297  J  Averill  and  Miller's  cases,  14  Id.,  200;  Pray's  case,  14  Id.,  350.) 
The  action  of  the  Anditor  of  tbe  Treasury  for  the  PostOffice  Depart- 
ment is  affirmed,  and  the  appeal  ia  dismissed. 
Treasury  Dei-aetment, 

FirHt  Comptrotkr'H  Office,  December  6,  1882. 


IN  THE  MAITKK  OF  THE  KlUHTS  Of  AN  ATTOKKEY  I'KESENTINO  A  CLAIM 
AFTER  THE  8DSPENSI0N  OK  DISBARMENT  OF  A  PHIOK  ATTOENEY  PBE- 
SENTING  THE  SAME  CLAIM.-SUB.STITirTED  ATTOBKBY'.S  C-\8K. 

I.  On  geiivraJ  |>ciai;iiilu«  a  claimant  lioit  a,  riichl.  at  auj  time  U>  revobe  tlie  authurity  uf 
bin  ngeut  or  attorii<>y  eugaj^  iu  prcHiecatiDK  a  cluini  in  tho  Troaaury  pepartiuent. 

X.  tinder  the  circular  regulutiouH  nf  Ootobvr  10,  l>^<j,  hiii^Ii  uluiiuant  citn  oDly  I'Laage 
hlB  attumt'y  "  with  tll<i  oonsent  of  the  pru|HT  oIHci-ra  of  the  ilepartnieut." 

3.  When  uti  utlorue;  viie»ue(l  in  proaeciitiiif;  a  rliilm  in  tho  Tri-OHiirr  Oepartiuent  ia 

auBpPUilcd  or  ilisbarred  (roin  aotin^  oh  Buoli  hj  the  Si-cretttry,  the  diiimunt  may 
etnplaf  anotbct  atlome;  to  pi'osr.outie  auoh  i:laiiD- 

4.  Bui'h  subHtitutedatturuey  is  subject  to  the  rulett  rulalLve  to  lh»  original  attornoy, 
and  entltlwl  to  all  the  rights  of  such  origiuni  alturnoy,  iticliiiliiiK  the  right  pre- 
wribed  1<j'  regnlatioua  "to  receive  luiy  draft''  isnued  in  payincut  of  the  dnim 
proaecuted  l)j  bim. 

it.  Tbo  rrvocatinn  of  the  order  nniipeiidiug  ur  disbarring  the  i>ri|{iiiiil  uttunu'y  tti  auuh 
caw  (Ujps  not  affect  the  rigbtH  of  tlie  niilMtitDted  Httiim<-y. 
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November  23,  1882,  the  Third  Auditor  of  the  Treasury  Department 
addressed  a  letter  to  the  Secretary  of  the  Treasury,  asking  "  to  be  in 
formed  in  what  mauner  an  order  rescindiug  an  order  which  had  dis- 
barred an  attorney  from  recognition  in  this  department  is  to  operate 
upon  matters  occurring  in  the  interim."  The  Auditor  states  that  ^Mn 
such  cases — especially  where  the  intervals  have  been  considerable— it 
often  occurs  that  claimants,  presumably  learning  that  their  attorneys 
can  no  longer  act  for  them,  have  appointed  others;  and  these  others 
have  bestowed  time  and  labor  in  the  prosecution  of  the  claims,  often 
advancing  the  cases  to  the  point  of  final  adjudication,  or  even  farther. 
It  would  seem  to  work  hardship  if  in  such  cases  the  rights  of  the  later 
attorneys  should  be  prejudiced  by  the  rescinding  order.  It  cannot  be 
doubted  that  when  an  attorney  ceases  for  any  reason  to  be  capable  of  at- 
tending to  his  client's  business,  another  attorney  may  be  substitated, 
and  that  the  rights  of  such  substituted  attorney  should  not  be  impaired 
by  a  remote  possibility  that  the  former  attorney  may  at  some  fatore 
time  regain  his  capacity."  December  4, 1882,  this  letter  was  by  the  Sec- 
retary "  referred  to  the  First  Comptroller  for  his  perusal,  or  such  80|f- 
gestion,  oral  or  otherwise,  as  he  may  see  fit  to  make." 


Opinion  by  William  Lawrence,  First  Comptroller. 

On  general  principles  a  claimant  has  a  right  at  any  time  to  revoke 
the  authority  of  his  agent  or  attorney  engaged  in  prosecuting  a  claim 
in  the  Treasury  Department.  The  claimant  may  become  thereby  Hable 
to  an  action  by  the  attorney  for  any  breach  of  the  contract  of  employ- 
ment, but  this  does  not  aflfect  the  power  to  revoke  the  authority  of  the 
attorney  in  any  ease,  unless  such  power  be  aftected  by  a  regulation  of 
the  Treasury  Department.  The  circular  regulations  of  October  10, 1876, 
provide  that  ^'the  claimant  may  change  his  attorney  at  any  time,  with 
the  consent  of  the  proper  officers  of  the  department."  When  an  at- 
torney, engaged  in  prosecuting  a  claim  in  the  Treasury  Department, 
has  been  suspended  or  disbarred  from  the  right  to  act  as  such  by  the 
Secretary  of  the  Treasury,  the  claimant  may,  as  an  original  right  and 
of  necessity,  employ  another  attorney  to  i>ro8ecute  such  claim,  who  then 
becomes  subject  and  entitled  to  all  the  rights  of  the  original  attorney. 
The  circular  regulations  of  October  10,  1876,  and  July  10,  1880,  relate 
to  this  subject,  the  former  giving  the  proper  attorney  "the  right  to  re- 
ceive any  draft"  issued  in  payment  of  the  claim  prosecuted  by  him.* 

The  revocation  of  the  suspension  or  disbarment  of  an  attorney  pre- 
viously employed  and  acting  is  prospective  in  its  operation,  unless  other- 
wise declared  in  the  order  of  restoration;  it  has  no  retroactive  opera- 
tion; it  does  not  deprive  the  substituted  attorney,  employed  after  the 
suspension  or  disbarment,  of  his  rights,  nor  does  it,  per  se,  restore  the 

*For  these  regulations,  see  Di  Cesnola's  rase,  2  Lawrence,  Compt.  Dec,  id  ed., 
146:  McAUister's  case,  M.,  1H7;  (Miff  m  ease,  Id.,  187. 
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jDii^nal  attoruej'  to  liis  former  stiitiiH  »«  attorney.  The  latti^r  iiiigbt, 
jwitb  the  assent  of  tlie  claimant,  return  to  tlie  prosecution  of  tbe  claim, 
|bat  this  would  not  deprive  any  otber  attorney  of  his  riglitw. 

The  Secretary  of  the  Treasury  will  be  adriseil  acconiingly.* 
j     Teeasuey  Department, 
i  First  Complroihr'it  Offiiw,  Uncember  S,  1S«2. 


.  TLe  iiriviitii  aol  of  August  fj,  |Sri:i(a2  8(ii[.,  Privulc  I.uwm,  ^I),  oiifilK"!  "An  iinl 
for  tUo  relii'f  of  G.  W,  TbampHuu  and  otljtm,"  iinllion/™t  a  rofuud  uf  luxes  u»- 
swsed  sgninst  ilUlillera  tbRKio  uamiil  (I)  id  oases  of  the  use  of  mnterlnla  for 
ilistiltatloii  in  niccsa  of  the  eNtiiDHte-I  cnpRuii;  oF  atindry  dUDIlKries,  ami  (2)  b 

,  When  a  «tfttnti>  i"  amblgaone,  or  fairly  ansceptlble  nf  two  ni«iiuinK«,  <">«  of  which 

worIiI  render  it  nnavailiii^c  for  any  pnrpoae,  and  tlie  other  of  which  would  make 

it  operative,  the  latter  is  t«  be  preferred, 
.  The  act  of  Aognst  5,  1882.  in  aiithoriitiug  »  n>fiiiid  of  taxes  "  in  acoordanoe  with 

theproviaionnofsnctionsii"  of  th-  net  of  March  I,  1879  (20  Stat,.  340),  refen 

only  lo  tbosi'  provisionn  of  uoid  sBftiou  which  relnte  to  refund  in  f!.  ftnd  not  to 

that  pmvisiou  which  bars  a  rel'ouding. 
.  la  constming  a  statiite,  it  is  competent  to 

not  competent  [o  examine  reports  of  coi 

tiUn  tbe  opinions  of  individual  niPtDliera 

atmction. 
I,  Tbe  »ct  of  Angiut  5,  188^,  ix  rumedial,  am. 
I,  Whether  accidental  omiBnions  in  a  statute 

tion  miiterially  atTHctipg  the  mtmning  of 


(rnu^  ha  history  tbrnngb  Congruss,  but 
tnitl«es  made  in  relation  tn  it  to  asoet^ 
nuking  them  nslo  ita meaning  andoon- 

to  be  iiberall.v  construed. 

nay  be  snpplicd,  or  erroneous  punotuu- 

iHtalnte  may  l)e  corrected — Quairvl 


Under  sefition  330H  of  the  Keviaed  Statutes  a  distiller  is  subject  to  a 
"deficiency  tax"  on  spirits  produced  "  less  than  eiglity  per  centum  of 
the  producing  capacit.v  of  the  distillery.*' 

September,  1873,  a  defieieiicy  tax  of  $4(10,42  was  assessed  against  J. 
^M.  Atherton  &  Co.,  who,  before  paying  it,  filed  a  claim  with  tbe  Com- 
missioner of  Internal  Revenue  for  reuiiasion  of  tbe  tax,  on  tbe  ground, 
'that  the  deficiency  resulted  from  unavoidable  accidents.  January  19, 
1876,  this  claim  was  rejected,  AnguKt  18,  1875,  Atherton  &  Go.  paid 
.  the  tax. 

Section  «  of  tbe  act  of  March  1,  187»  {20  Stat.  MU),  authorizes  a  re- 
ftind  of  a  "  deficiency  tax"  in  case  of  "  a  failure  ■  •  •  of  tbe  dis- 
,  tiller  to  maintain  the  capairity"  of  the  distiller.v,  "not  occasioned  by 
any  want  of  diligence  or  by  any  fraudulent  purpose,"  and  then  containe 

'      "Deeember  9.  1889.  tlie  Firwt  Comptroller  addreiwed  u  letter  to  the  Secretary  of  tbe 
TrBBanr.r,  witli  an  opinion,  in  snbatancc,  ns  above,  which,  on  the  ciinie  day,  the  Sec- 

'lotary  reforred  to  the  Third  Auditor,  "  with  thii  remiirk  that  I  [t1»>  Hecn'tary] 
•urin  the  concliision  of  tbe  First  Couiplrollnr." 


t'UG  First  Comptroller's  Office j  Treasury  Department, 

tbiH  proviso :  ^'  Provided^  That  no  tax  shall  be  remitted  or  refunded  ander 
the  provisions  of  this  section  upon  any  assessment  made  prior  to  Jana-  ' 
ary  first,  eighteen  hundred  and  seventy-four.'' 

The  private  act  of  August  5, 1882  (22  Stat.,  Private  Laws,  81),  en- 
titled "  An  act  for  the  relief  of  G.  W.  Thompson  and  others,''  provides: 

^^That  the  Commissioner  of  Internal  Revenue  be,  and  he  is  hereby  au- 
thorized and  directed  to  consider  the  claims  of  G.  W.  Thompson  and 
Conijiany  and  Henry  Large,  jr.,  of  Pennsylvania;  J.  M.  Athertou  and. 
Company,  C.  Miller  and  Brother,  and  W.  S.  Hume,  of  Kentucky;  Har- 
rison and  Small,  of  Tennessee;  C.  Dodsworth,  of  Ohio ;  and  N,  S.  Chou- 
teau, surety  for  H.  JEI.  Bodemann  of  Missouri,  for  tax  paid  on  excess  of 
materials,  or  for  deficiency,  and  to  refund  the  same,  or  such  pai*ts  thereof 
as  fall  within  the  principles  of  the  decision  of  the  Supreme  Court  in  the 
case  of  Stoll  versus  Pepi)er,  and  in  accordance  with  the  provisions  of 
section  six  of  an  act  entitled  'An  act  to  amend  the  laws  relating  to  in- 
ternal revenue,'  approved  March  first,  eighteen  hundred  and  teven^- 
nine:  Provided^  That  the  aggregate  amount  allowed  and  paid  under 
the  provisions  of  this  act  shall  not  exceed  nine  thousand  one  hundred 
and  twenty-one  dollars  and  eight  cents." 

October  30,  1882,  the  Commissioner  of  Internal  Ke venue  reported  to 
the  Secretary  of  the  Treasury  that  the  tax  should  be  refunded  to  Athe^ 
ton  &  Co.  November  7,  1882,  the  Acting  Secretary  of  the  Treasury, 
by  letter  to  the  Commissioner  of  Internal  Revenue,  advised  the  pay- 
ment of  the  amount.  Other  material  facts  are  stated  in  the  decision 
hereafter  rendered.  The  claim  was  referred  to  the  Fifth  Auditor,  who 
reported  it  to  the  First  Comptroller  for  action  thereon. 

George  L.  Douglass,  and  lion.  John  W.  Douglass,  for  the  claimants:— 

The  private  act  of  August  5,  1882,  was  passed  upon — a  report,  So. 
713,  46th  Congress,  June  11, 18S0,  made  by  Mr.  Allison;  House  Report, 
No.  130,  4()th  Congress,  January  26,  1881 ;  and  Uouse  Report,  No.  245, 
1st  session,  47th  Congress,  February  7, 1882, — all  in  favor  of  the  claim- 
ants, and  reciting  the  facts  and  legislation  on  the  subject.  These  re- 
ports may  be  considered  in  giving  construction  to  the  private  act 
(Jones  r.  Blackwell,  100  IT.  S.,  599;  Blake  i\  National  Banks,  23  Wall, 
307;  Braden  r.  United  States,  16  Ct.  CI.,  389;  State  ex  rel.  New  Orleans 
Pacific  Railway  Co.  v.  Nicholls;  Governor,  30  La.  Ann.,  980.) 

A  "statute  authorizing"  a  "court  •  •  •  to  open,  re-examine  and 
correct"  the  accounts  of  a  public  officer  "is  highly  remedial,  and  ma«t 
be  liberally  construed."    (White  County  v.  Key,  iulm'r,  30  Ark.,  603.J 

"Upon  all  acts  of  the  legislature,  such  ex)nstruction  should  be  made 
as  that  one  clause  shall  not  frustrate  and  destroy,  but  on  the  contrary, 
shall  explain  and  support  another."  (Smith,  Stat,  and  Const.  L.,  491, 
519,  527,  575,  634,  6U,  671,  710;  Cass  v.  Dillon,  2  Ohio  St.,  607;  Dwar- 
ris.  Stats.,  186.)  , 

A  private  act  should  be  construed  to  enable  a  claimant  to  recover  hiB 
whole  claim  when  it  is  meritorious.  (Cross  v.  United  States,  14  Wall, 
479;  S.  C,  8Ct.  CL,  1). 

"It  is  not  necessary  to  give  to  every  word  its  exact  signification 
•  •  ♦,  if  that  signification  be  inconsistent  with  other  words  and 
other  parts  of  the  statute."    (Farden's  case,  13  Ct.  CI.,  348). 

Construction  on  ambiguous  language  should  be  "consonant  to  equitgj 
and  least  inconvenient.^^    (Kerlin's  Lessee  r.  Bull,  1  Dallas,  178). 


J>eficienc}i  Ta-r — Alhurtim  it  Vo'n  C'"". 

\  Construction  ni»yl>pma.<lecont,rar7to8trictmeaningof  words.  (Brad- 
dee  V.  Brownrtelcl,  2  Watta  &  S.,  280;  Levering  e.  Pbila(leli)liia,  &c.  R. 
fe.  Co.,  8  LL,  4ott). 

I*  The  real  intention  is  tn  prevail  over  tbp  literal  aense.  (People".  tTtioa 
^8.  Co.,  15  Jolins.,  380;  1  Kent,  Com.,  .111^-514;  Oilthons  r.  Ogrten,  9 
BPheat.,  189:  Oates  v.  National  Bank.  100  U.  S..  239;  Smitb  «.  The 
People,  47  N.  Y.,  aJOj  Cearfoss  v.  The  State,  42  Md.,  403;  Bailey  t. 
bommonwealtb,  11  Bush,  Ky.,  688;  Nichols  v.  nalli»Uy.  27  Wis.,  40fi). 
f  Tbe  act  liirects  the  commissioner  to  "  refund"  '•  the  claims  of  •  •  "  ; 
9-  M.  Atherton  and  Company"  "in  accordance  with  the  prorisions  of 
ijeetion  six  of  an  act,"  &c.  Obviously,  the  controlling  wonls  are  "re- 
Bltld"  and  "claims  of  "  •  •;  J.  M.  Atherton  and  Company.''  Thesu 
[words  are  nallifled,  nnle^s  the  word  "provisions,"  is  slightly  reatraiaM. 
I  A  paper  from  the  luternal-Km-enue  Office  is  Sled,  saying: 
L  "  This  claim  conld  not  be  allowed  under  section  (i  of  the  act  of  March 
1,  1879  (20  Stats..  34(1),  without  further  legislation,  becanse  the  assess- 
Meot  was  made  prior  to  Jaiuwry  1,  1874.  The  private  act  of  August  5. 
^882,  is  relied  on.  The  words, '  provisions  of  this  section,'  as  employed 
|lli  the  fir.st  proviso  to  section  sis  of  the  act  of  Maixjh  1,  1879,  do  not  in- 
vlode  the  provisions  of  that  proviso  itself.  Said  section  six,  and  the 
jprirate  act,  are  in  pari  materia,  and  must  be  considered  together. 
^Jf  the  wonls,  'provisions  of  section  six,'  as  nsed  in  Private  [act] 
ITo,  188,  mean  the  same  and  no  more  than  the  words,  'provisions 
of  this  section,' as  used  in  the  above  named  proviso,  then  the  bar  created 
^y  tbat  proviso  is  not  operative  against  this  claim.  It  is  only  by  cnn- 
a^ing  them  to  mean  the  same  and  no  more,  that  fore*  and  effect  can 
be  given  to  Private  [nctj  No.  188,  so  far  as  it  relates  to  this  claim,  for 
if  those  words, '  provisions  of  section  six,'  clearly  inchide  the  bar  created 
Oy  the  above-named  proviso.  Private  [act]  No.  188,  brings  no  relief  to 
iSiese  claimants.  It  gives  them  nothing  to  which  they  were  not  entitled 
|>ef<H%  its  passage. 

Bnch  a  construction  ought  to  be  put  upon  a  statute  as  may  best 
^Hwer  the  intention  of  its  makers.  If  the  language  of  a  statute  is  clear 
fkod  leads  to  no  absurd  results,  its  obvious  meaning  should  be  followed. 
Bot  where  it  is  ambignons,  it  is  permitted  to  go  behind  the  wftrds  of 
the  law  to  ascertain  the  meaning  and  purpose  of  the  legislature.  This 
ineaning  may  sometimes  be  collected  from  the  cause  or  necessity  of  the 
Atatate;  at  other  times  from  other  circumstances.  I  think  the  words 
W  Private  [act]  No.  188  are  snitiiiently  ambignon^  to  warrant  the  Com- 
^issioner  of  Internal  Kevenue  in  going  beyond  the  mere  letter  of  the 
iftatute  in  his  search  for  the  intention  of  Congress.  Upon  refereiice  to 
tiie  bill  (Private  No.  183),  in  the  various  forms  it  assumed  before  its 
'Anal  passage,  and  to  the  reports  of  the  committees  by  which  its  passage 
wae  recommended,  it  becomes  manifest  that  the  lea^liug  purpose  of  the 
^t,  BO  far  as  it  relates  to  this  claim,  was  to  relieve  the  claim  from  the 
9tatatory  bar  created  by  the  first  proviso  to  section  six  of  the  act  of 
■Warch  1.  187ft." 


Decision  by  William  Lawrknce,  Fi>*(  Comptroller: 

The  ''deficiency  tax"  nnder  consideration  was  assessed  "prior  to 
.Janitary  first,  eighteen  hundred  and  seventy-four,"  and  for  that  rcAsoa 
Ooald  not  \w  refunded  under  the  sixth  section  of  the  act  of  March  1, 
1879,  tlie  first  proviso  to  ^aid  section  declares,  "  that  no  tax  shall  be 


I 

I 

\ 
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remitted  or  refunded  under  the  provisions  of  this  section  u)k>d  any 
assessment  made  prior  to  January  first,  eighteen  hundred  and  seventy- 
four."  It  was  because  of  this,  and  to  meet  another  class  of  cases,  that 
the  private  relief  act  of  August  5, 1882,  was  passed,  which  authorizes  a 
refund  (1)  upon  ''the  principles  of  the  decision  of  the  Supreme  Court  in 
the  case  of  Stoll  versus  Pepper  [97  IT.  S.,  438],  and  (2)  in  accordance 
with  the  provisions  of  section  six''  of  the  act  of  March  1,  1879.  The 
principle  settled  in  Stoll  i?.  Pepper  is,  that,  '^  if  a  distiller  uses  material 
for  distillation  in  excess  of  the  estimated  capacity  of  his  distillery  •  •  • 
but,  ♦  ♦  ♦  pays  the  taxes  upon  his  entire  production,  he  cannot  be 
again  assessed  •  ♦  ♦  on  ♦  ♦  •  spirits  which  the  excess  of 
material  used  should  have  produced,  according  to  the  "  estimated  ca- 
pacity of  the  distillery. 

The  claims  of  Henry  Large,  jr.,  Harrison  &  Small,  W.  S.  Hume, 
and  G.  Dodsworth,  named  in  the  act  of  August  5, 1882,  arising  upon 
the  use  of  excess  material,  clearly  fall  within  the  decision  in  Stoll  v. 
Pepper,  and  so  are  entitled  to  relief. 

The  claims  of  the  other  parties  named  in  the  act  of  August  5, 1882, 
are  for  a  refund  of  ^^ deficiency  tax"  properly  assessed  against  them 
"prior  to  January  first,  eighteen  hundred  and  seventy-four,'^  that  is,  for 
taxes  assessed,  because  said  parties  did  not,  on  the  materials  used,  pro- 
duce spirits  to  the  amount  of  eighty  per  cent,  of  the  estimated  capacity 
of  their  respective  distilleries. 

The  act  of  August  5,  1882,  was,  therefore,  designed  to  afford  reUef  in 
cases  of  deficiency  taxes  assessed  against  parties  therein  named.  It 
declares,  that,  in  such  cases,  a  refund  is  to  be  made  *'  in  aecordance 
with  the  i)rovisions  of  section  six,  of  an  act  •  •  ♦j  approved  March 
first,  eighteen  hundred  and  seventy-nine,"  which  is  as  follows: 

"  Sec  6.  That  whenever,  under  the  i)rovisions  of  section  thirty-three 
hundred  and  nine  of  the  Kevised  Statutes,  an  assessment  shall  have 
been  made  against  a  distiller  for  a  deficiency  in  not  producing  eighty  per 
centum  of  the  producing  cai)acity  of  his  distillery  as  established  by  law, 
or  for  the  tax  upon  the  spirits  that  should  have  been  produced  from  the 
grain,  or  fruit,  or  molasses  found  to  have  been  used  in  excess  of  the 
capacity  of  his  distillery  for  any  month,  as  estimated  according  to  law, 
such  excessive  use  of  grain,  or  fruit,  or  molasses  having  arisen  from  a 
failure  on  the  part  of  the  distiller  to  maintain  the  capacity  required  by 
law  to  enable  him  to  use  such  grain,  or  fruit,  or  molasses  without  incur- 
ring liability  te  such  assessment,  and  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  Commissioner  of  Internal  Revenue  that  said  defi- 
ciency, or  that  said  failure,  whereby  such  excessive  use  of  grain,  molas- 
ses, or  fruit  arose,  was  not  occasioned  b^'  any  want  of  diligence  or  by 
any  fraudulent  i)urpose,  on  the  part  of  the  distiller,  but  from  misnnder 
standing  as  to  the  requirements  of  the  law  and  regulations  in  that  re- 
spect or  by  reason  of  iinavoidable  accidents,  then,  and  in  such  case,  the 
Commissioner  of  Internal  Revenue,  subject  to  regulations  prescribed  by 
the  Secretary  of  the  Treasury  is  authorized,  on  appeal  made  to  him,  to 
remit  or  refund  such  tax,  or  such  part  thereof  as  shall  appear  to  him  to 
be  equitable  and  just  in  the  premises:  Frotnded,  That  no  tax  shall  be 
remitted  or  refunded  under  the  provisions  of  this  section  upon  any  a»- 
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BBBiueut  made  prior  to  Januiiry  first,  eighteen  liiuxlrvd  nod  seventy- 
mr:  Provided  furlber^  Tliat  do  asseBaineiits  fihall  be  charged  again Ht 
ny  diBtiiler  of  fruit  for  any  failure  to  uiaintiuu  the  required  capacity, 
pleas  the  Commissioner  slinll,  within  six  mouths  after  bis  receipt  of 
ftch  monthly  report  notify  such  distiller  of  such  failnre  so  to  maintain 
tie  required  capacity." 

In  this  section  there  ai'e  (I)  provisions  for  refundiug,  aud  then  there 
I  (3)  a  bar  in  the  tirHt  proviso  excluding  from  the  benefit  of  such  pro- 
isions  assessments  "made  prior  to  January  tirst,  eighteen  huudrcd 
nd  seventy -four."  The  iuquiiy  then  is  presented,  what  does  the  act 
f  August  5,  1S82,  mean  iDaatboriKinga"refund  •  •  '^  in  accord- 
nee  with  the  provisions  of  section  six**  of  tlie  aot  of  March  1, 1879 1  If 
he  bar  is  one  of  the  "provisions"  which  controls  the  refund,  it  is  clear 

The  acts  of  March  1,  1879,  and  August  o,  1882,  are  in  pari  mnteria — 
hey  are  to  be  construed  together.  If,  in  considering  them  thus,  the 
iDguage  employed  is  clear  and  unambiguous,  it  must  prevail.  But  it 
1  not  clear ;  it  is  not  free  from  ambiguity.  It  fairly  admits  of  a  rea- 
ooable  doubt  whether  the  bar  ia  intended  as  one  of  the  provisions 
rbich  is  to  control  a  refund  under  the  act  of  August  5,  1882.  There  is 
officient  evidence  of  the  intention  of  Congress  without  reference  to  the 
insafe  method  of  referring  to  reports  made  by  committees  in  favor  of 
be  act  of  August  5,  1882.  {Artificial  Limbs  Case,  2  Lawrence,  Compt. 
)ec.,  2d  ed.,  400.)  The  cases  which  may  apparently  seem  to  jdstify  a 
eference  to  such  reports  only  took  to  the  history  or  progress  of  a  bill 
brottgh  Congress,  but  not  to  the  opinions  of  committees  as  to  the  pur- 
tose  or  eflect  of  the  measure.  (Blake  v.  I^ational  Banks,  23  Wall.,  307 ; 
Udridge  V.  Williams,  3  How.,  9;  United  States  «.  Union  Pacific  R.  R. 
k".,  91  U.  3.,  72;  Bishop,  Written  Laws,  77 ;  Otto's  case,  ante.)  And 
1 18  not  necessary  to  consider  the  authority  to  refer  to  such  reports. 
Phe  act  of  August  ii,  1882,  treats  the  act  of  March  1,  1879,  as  having 
irovisions  fur  a  refund,  distinct  from  the  proviso  bar  excepting  claims 
torn  the  benefit  of  such  provisions.  Claims  for  a  remission  of  the  de- 
Iciency  tax  hiul  been  made  under  the  act  of  March  1, 1879,  and  rejected 
ty  the  Commissioner  of  Internal  Keveuue.  His  judgment  had  been 
tzpressed,  and  it  was  useless  to  appeal  to  him  prior  to  the  act  of  August 
•f  1882,  for  a  refund  which  involved  the  same  question.  This  law  and 
Jiese  facts  may  be  presumed  to  have  been  known  to  Congress.  This 
tistory  is  a  legitimate  element  iti  couKtruing  the  act  of  August  5,  1883. 
if  the  bar  created  by  the  first  proviso  of  section  6  of  the  act  of  Mtirch 
1, 1879,  controls  the  refund,  Ihen  the  act  of  August  5,  1882,  is  without 
mrpose,  a  mere  nullity  as  to  one  of  the  two  classes  of  claiifts  included 
B  it,  leaving  them  in  the  same  position  they  stood  before  its  enactment ; 
Hit.,  by  a  well-known  rule  of  construction,  when  a  statute  is  ambiguous, 
IT  fairly  susceptible  of  two  interpretations,  one  of  which  would  render 
t  unavailing  for  any  purpose,  and  the  other  of  which  would  make  it 
[perati  ve,  the  latter  is  to  be  preferred.     "  Ut  res  magig  valeat  quam  pereat." 
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(Sedgwick,  ConRtruction  Stat,  and  Const.  L.,  2d  ed.,  226,  citing  People 
V.  King,  28  Cal.,  265 ;  and  Nichols  v.  Halliday,  27  Wis.,  406.  See  SmitJi, 
Stat,  and  Const.  L.,  §§  527,  528.)  Hence  to  render  the  act  operative 
and  remedial — and  being  remedial  it  should  be  liberally  constraed 
(Bishop,  Written  Laws,  120,  189  r/,  190,  192,  198)— a«  to  this  class  of 
claims  we  must  look  to  the  intention  of  Congress,  which,  as  ascertained 
by  approved  rules  of  construction  and  interpretation,  will  prevail  even 
as  against  the  literal  meaning  of  the  words  employed.  ^^Qui  lUerd 
in  lit^rd  hwref  in  eortice?'*  This  intention  may  be  gathered  from  the  title 
of  the  act,  in  these  words:  "An  act  for  the  relief  of  G.  W.  Thompson 
and  others;"  the  word  "others"  of  the  title  including  the  other  claim- 
ants named  in  the  act,  and  among  them  Atherton  &  Co.,  the  claimants 
herein.  "We  look  to  this  introductory  matter  for  the  general  intent 
of  the  legislature — the  reason  and  principles  on  which  the  law  proceeds.'' 
"It  may,  for  example,  explain  an  equivocal  expression  in  the  enacting 
clause."  The  recitation  in  the  preamble  of  a  statute  explains  **the  leg- 
islative perspective  in  enacting  the  statute,"  and  "the  preamble  is  simi- 
lar to  the  title  in  its  effect  on  the  interpretation."  (Bishop,  Written 
Laws,  48,  49,  50,  and  authorities  cited.) 

The  intention,  therefore,  of  Congress,  as  clearly  expressed  in  the  act 
of  August  5, 1882  was  to  afford  "relief"  to  certain  claimants  theran 
named,  among  them  "J.  M.  Atherton  and  Company,"  by  refunding  to 
them  the  "tax  paid  on  excess  of  materials,  or  for  deficiency,  •  *  * 
or  such  parts  thereof  as  fall  within  the  principles  of  the  decision  of  the 
Supreme*,  Court,  in  the  case  of  Stoll  versus  Pepper,  •  •  •  in  accord- 
ance with  the  [refunding]  provisions  of  section  six"  of  the  act  of  Marcb 
1,  1879,  and  not  in  at^cordance  with  the  jirovision  of  the  first  proviso  of 
said  section,  which  bars  such  refunding. 

If  this  construction  is  not  adopted,  the  words  "J.  M.  Atherton  and 
Company,"  in  said  a<;t  of  August  5, 1882,  are  mere  surplusage;  Congress 
meant  nothing  by  using  them,  and  "J.  M.  Atherton  and  Company" 
are  afforded  no  relief,  but  stand  in  the  same  position  in  respect  of  their 
claim  as  if  the  act  had  never  been  passed.  The  act  of  August  6, 1882, 
is  to  be  construed  as  authorizing  a  refund  in  the  class  of  cases  now  nn- 
der  consideration,  because  (1)  this  act,  read  in  connection  with  the  act 
of  March  1,  1879,  is  not  free  from  reasonable  doubt  in  interpretation, 
and  (2)  in  such  case  a  rule  of  construction  requires  that  it  shall  be  made 
operative  rather  than  a  nullity,  (3)  especially  when,  as  in  this  case,  the 
statutes  are  remedial,  and  hence  to  be  liberally  construed  to  effect  a 
reasonable  ^bject,  and  because  (4)  in  view  of  all  this  it  is  reasonable  to 
infer  that  Congress,  in  giving  a  right  of  refund  by  the  act  of  Angost 
5,  1882,  "in  accordance  with  the  ])rovisions  of  section  six  of"  the  act  of 
March  1,  1879,  intended  only  to  include  the  refunding  provisions,  and 
not  the  proviso  bar,  which  was  in  no  sense  a  refunding  provision. 

A  refund  will  be  made  accordingly. 

Treasury  Departmeis't, 

First  Comptroller- s  Office,  December  11,  1882. 
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IN  THE  MATTEK  OF  THE  SIGHT  OF  A  REPKE8ENTAT1VK  IN  CONGRESS, 
ELECTED  TO  FILL  A  VACANCY.  TO  COMPENPATIOS  PRIOHTO  HtS  ELEC- 
TION.—SHELLEY'S  CASE. 

I.  Wlien  tbi'  Uiigiiugi>  of  n  NtHtute  is  AjiiliigiiciiiB,  the  lilcml  lui'tuiing  uf  tlic  wonla  eiu- 
plvyed  may  be  reji'tWil  in  order  to  give  efl'evt  lo  the  inlentiou  of  the  IcKii«1atiira. 

S.  Aujr  cauatnii-tiou  that  would  lead  to  ntwurd  nouK-qnencea  ebonld  Iw  diKurded,  imd, 
if  adlSereat  L'UDatriictioQcoDfonuBblc  to  the  legiBlnlive  in  tent,  clearly  HXpresBed, 
cau  be  rotuDuubly  fciveu,  ft  shoald  bo  adopttul. 

S.  The  c»uae  of  a  vacancy  hi  tba  office  or  place  of  a  Eepteoeutativi-  iu  CuDgrexg  \»  not 
to  b«  ileteriuined  by  the  mure  phroafuliigy  of  a  reeololiou  uDseatiuK  a  meiulwr, 
bnt  by  tfie  facta  which  arose  to  create  tbe  vacancy  and  tbeir  legal  effect. 

i.  If  the  salary  jiniBcribed  by  law  for  a  R>^p return tative  io  Cougrem  has  beou  unlaw- 
ftilly  paid  to  a  person  having  uo  right  ti)  receive  it,  it  may  be  n^covered  in  an 
Mtion  ill  the  uaaie  uf  the  L'nitDd  State*. 

G.  Dtfaclo  olHcerH  are  not,  us  a  geueral  rule,  entitled  lo  )iaynlei]t  trom  tbe  l!nited 
StBtes  of  the  cumpoDHalion  jicescribed  by  statute.  Bnt  it  is  competent  for  Con- 
greaii  lo  autharize  puymeut  of  such  compeniiation  to  Ropre«entativeij  iu  Congtesa 
taftviug  (Up  projier  rn'dentials.  nlthoogb  Hiilmeriiii'iilly  declared  not  elected,  and 
■o  the  slatiito  bos  provided. 
At  tbe  regular  annual  election  in  Alabama  in  1880,  !Jhelley  and  Smith  were  oppoa- 
ing  candidates  in  tbe  fourth  diatriot  for  election  ao  Repreaentative  in  CoogreBs. 
Shelley  wan  declared  eleot«l,  reoeivi^d  "  credentials  in  due  form,"  and  occupied 
saeat  m  ReprMeutative  untilJuly  20,  ISHi,  incliittlve.  Smith  c-on  tested  theelec- 
iloD,  and,  imndiiiR  th^  contest,  died  May  13,  li^m.  On  July  -M,  lom,  the  Hoaae 
of  Represeulativef  deridi'd  the  contest,  liy  resolving,  that  Shelley  "  was  not 
eleotrd  *  *  *  ,  and  la  not  entillvd  to  retain  the  aeat  which  he  now  oucupiea," 
Mid  that  Smith  '*  ttaa  dniy  elected  ■  •  •  ,  ^q^,  having  deceased,  the  seat  is 
declared  vacant."  Tbe  salary  of  a  Representative  waa  paid  to  Shelley  tu,  and 
incliidingi  July  30,  1^2.  In  November,  Id&i,  Shelley  was  elected  to  HU  tbe  va- 
cKnvy  created  as  above  stated,  ami  reeeived  the  proper  credentials ;  and,  he  baa 
been  paid  th«  prescrlhudcumpeuHation  as  nutborixed  by  aeetjou.^il  of  the  Revised 
StAtutOH,  aiuue  July  20,  jnelusivi'. 
Ml  (1.)  That  Mr.  fihultuy,  nndvl  tbe  last  election  slated,  in  bis  own  "  predecGSaut" 
witbin  Ibe  meaoiug  of  section  51  ol  tbe  Revised  Statutes.  (2.)  That  a  person, 
having  under  cidoriif  right  the  "crcilentialain  doe  form"  of  a  Repreeeutative  in 
CaogrvsH,  bus  a  vented  right  to  a  seat  and  tbec<impensation  prescribed  by  law,  until 
■ucb  periodof  tiie  t«rniof  ofllee  aa  tbe  House  uf  Represen tat iveu  shall  declare  biia 
not  entitled  to  tbe  seat.  (A. )  lliat  Mr.  Smith,  having  died,  could  not  thereafter 
lie  inventi-d  witb  the  right  to  a  si'at  as  Representative.  (4,)  That  by  fori»of 
aectiou  .'•!  of  the  Revised  Stslntra,  Sbelley,  after  his  election  iu  November,  1882, 
waa  entitled  to  compensation  as  a  RepresentAtive  from  July  SO.  ISRj,  hut  not  to 
compensation  for  the  period  froin  May  I'i,  to  .Inly  20,  1883. 

Charles  M.  Slielley  and  Jaiiieu  Q.  Kiiiiith  were  opposing  caudidatee 
br  election  to  the  place  of  Representative  in  Congress  from  the  fourth 
DoDgressional  distrietof  Alabama  at  the  regular  aiinaal  eleetioo  in  1880, 
»r  which  Shellej'  was  by  the  proper  election  officers  declared  elected ; 
nA  he  act-ordingly  received  the  certificate  of  election,  or  "credentials," 
1  the  nsiiul  form,  entered  upon  the  office,  or  position,  of  Representative, 
knd  received  the  compenaatiou  prescribed  by  law  from  March  4,  1881, 
a  Jaly  20,  1882,  both  days  inclusive.  Mr.  Smith  contested  the  eleotion 
a  the  asiial  form,  but,  pending  the  contest,  died  May  12,  1882. 
B.  Ex.  319 21 
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July  20,  1882,  the  House  of  Repiesentatires  passed  the  following  res- 
olution : 

^^BeHolrecl,  That  Charles  M.  Shelley  was  not  elected  as  a  Bepreaenta- 
tivo  to  the  Forty-seventh  Congress  from  the  fourth  Congressional  dis- 
tv!ut  of  Alabama,  and  is  not  entitled  to  retain  the  seat  which  he  now 
occupies  in  this  House. 

'*  Resolved^  That  James  Q.  Smith  was  duly  elected  as  a  Representative 
from  the  fourth  Congressional  district  of  Alabama  to  the  Forty-seventli 
Congress,  and,  having  deceased,  the  seat  is  declared  vacant,*'* 

A  special  election,  ordered  by  the  Governor  of  Alabama  to  fill  the  va. 
cancy  caused  by  the  death  of  Smith,  was  duly  held  November  7, 1882, 
and  Shelley  was  in  due  time  declared  elected  to  fill  the  vacancy,  and 
received  the  proper  credentials  ;  and,  he  has  been  paid  the  prescribed 
compensation,  as  authorized  by  section  51  of  the  Revised  Statutes, 
from  July  20,  1882. 

December  9,  1882,  Hon.  Charles  M.  Shelley  presented  "to  the  First 
Comptroller,  for  his  opinion^  as  to  the  legal  rights  of  the  claimant  in 
respect  of  compensation,  a  statement  of  the  faets,  which  is  in  part  as 
follows : 

Charles  M.  Shelley  was  duly  seated  as  a  member  of  the  present  Cou- 
gress  upon  the  certificate  of  his  election  by  the  governor. 

His  election  was  contested  by  James  Q.  Smith,  who  claimed  that  he 
was  duly  elected,  and  that  Shelley  was  not. 

Pending  the  contest,  and  on  the  12th  day  of  May,  1882,  Smith  died. 

On  the  20th  day  of  July,  1882,  Shelley  was  unseated  by  resolution  of 
the  House. 

A  special  election  was  ordered  by  the  governor  of  Alabama,  to  fill 
the  vacancy  caused  by  the  death  of  Smith,  which  was  duly  held  on 
November  7th,  1882,  and  Shelley  was  elected  to  till  the  vacancy.  Shel- 
ley now  holds  the  seat  as  the  successor  of  Smith. 

His  claim  is,  that,  as  the  successor  of  Smith  to  fill  the  vacancy  caused 
by  Smith's  d(»ath,  he  is  entitled  to  be  paid  as  a  member  of  the  House 
of  Representatives,  from  the  12th  day  of  May,  1882,  the  dat€  of  Smith'* 
death,  under  the  provision  of  section  51,  Revised  Statutes  United  States. 

The  resolutions  of  the  House  unseating  Shelley  declared,  in  etTeet, 
first,  that  he  had  not  been  duly  elected,  and,  secondly,  that  James  Q. 
Smith  had  been  duly  elected,  but  that,  in  consequence  of  his  death,  a 
vacancy  existed.     (See  Congressional  Record  for  July  21,  1882.) 

Sec.  51  expressly  provides  that  where  a  vacancy  occurs  in  either 
House  of  Congress,  the  person  elected  or  appointed  to  fill  it  "shall  be 
conii)ensated  and  paid  from  the  time  that  the  compensation  of  his  prede- 
cessor ceased." 

Under  sec.  49,  Revised  Statutes,  the  salary  and  compensation  to  Smith 
ceased  at  his  death,  May  12,  1882. 

Consequently,  Shelley  is  entitled  to  be  paid  as  the  successor  of  Smith 
to  fill  the  vacancy  from  May  12,  1882,  notwithstanding  the  fact  that  he 
may  have  been  ])aid  as  a  member  of  Congress  from  the  time  of  Smith's 
death  to  the  date  (July  20,  18tS2)  when  he  was  unseated.  He  then  re- 
ceived compensation  as  a  member  of  Congress  holding  the  seat. 

But  he  now  ajipears  in  a  dift'erent  capaeit}^  viz,  as  one  elected  or 
appointed  to  fill  a  vacancy.  In  this  capacity  he  stands  in  the  same 
position  under  sec.  51,  lievised  Statut^is,  as  though  he  were  a  tiiri 
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person  not  forinerI:r  in  occuimiicy  of  the  seat,  who  bad  been  elected  to 
flU  the  vacsmcy.  Jf  Ibis  were  in  fact  so,  there  would  be  no  doabt  of 
bis  right  to  compensation  from  the  date  of  Smith's  death,  i.  e.,  from 
the  day  on  which  Smith's  compensation  ceased. 

Bee.  51  contains  no  exception  as  against  the  unseated  member  who 
Bbonid  be  re-elected  in  a  case  of  the  chanicter  presented. 

Neither  does  it  appear  by  the  record,  nor  is  there  authority  given  to 
the  disbursing  ofiicrr,  whoever  he  may  be,  to  inquire  whether  jn  a  dif- 
ferent capacity  Mr.  Shelley  bad  not  received  pay  as  a  member  of  Con- 
gress fur  n  part  of  the  time  for  which  he  now  claims  coiupensstJou 
under  the  provisions  of  liec.  J>1,  Revised  Statutes. 

Under  sec,  51,  Revised  Statutes,  he  is  the  person  elected  to  811  the 
TBcancj,  and  he  is  entitled  as  such  pemon  to  be  paid  from  the  day  when 
Smith's  compensation  ceased.  ' 

The  Charles  .M.  Shelley  who  now  seeks  compensation  as  a  raembep  of 
Congress,  as  one  e!ef;Icd  to  fill'a  vacancy,  is  a  /liferent  person  in  taw 
from  the  Charles  M,  Shelley  whose  seat  was  declared  vacant. 
Eespcctfully, 

C.  M.  SHKLLEY. 


Opinion  bv  William  Lawrence,  First  Comjitroller. 

The  Revised  Statutes  contain  the  following  provisions: 

Sec.  2(i.  The  time  for  holding  elections  in  any  State,  District,  or 
Territory  for  a  Representative  or  Deiogale  to  fill  a  vacancy,  whether 
Boch  vacancy  is  caused  by  a  failnre  t^i  elect  at  the  time  prescribed  by 
law,  or  by  the  death,  resignation,  or  Incapacity  of  a  person  elected, 
nay  be  prescribed  by  the  laws  of  the  several  States  and  Territories 
le^pectively. 

8so.  31.  Before  the  first  meeting  of  each  Congress  the  Clerk  of  the 
next  preoetling  House  uf  Representatives  shall  maliu  a  roll  of  the  Rep- 
ftBeDtativeS' elect,  and  place  thereon  the  names  of  those  persons,  and  of 
such  persons  only,  whose  credentials  show  that  they  were  regularly 
eleoted  in  accordance  with  the  laws  of  their  States  respectively,  or  the 
1aw8  of  the  United  States. 

Sbo.  3S.  Representatives  and  Delegates  elect  to  Congress,  whose 
credentials  in  due  form  of  law  have  been  duly  filed  with  the  Clerk  of  the 
House  of  Representatives,  in  accordance  with  the  promions  of  section 
tliirty-one,  may  receive  theJr  compensation  monthly,  from  the  beginning 
of  their  term  until  the  beginning  of  the  first  session  of  each  Congress, 
Diton  a  certificate  in  the  form  now  in  use  to  be  signed  by  the  Clerk  of 
the  Hunse,  which  certificate  shall  have  the  like  force  and  effect  as  is 

S'ren  to  the  certificate  of  the  Speaker^  but,  in  case  the  Clerk  of  the 
onse  of  Representatives  shall  be  uotified  that  the  election  of  any  such 
bolder  of  a  certificate  of  election  will  be  contested,  bis  name  shall  not  be 
placed  upon  the  roll  of  members-elect  so  as  to  entitle  him  to  be  paid, 
Dtttil  be  shall  have  been  sworn  in  as  a  member,  or  until  snch  contest 
shall  be  determined. 

The  act  of  March  3,  1H75  {  18  Stat.,  389),  provides: 

That  80  much  of  section  thirfyeigbt  of  the  Revised  Statutes  as  re- 
qnires  the  Clerk  of  the  House  of  Representatives  to  omit  from  the  pay- 
roll of  Representatives  and  Delegates  elect  to  Congress  those  holders  of 
legal  cenifiuates  whose  election  he  may  be  notified  will  be  contested  be, 
and  the  same  is  hereby,  repealed. 
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The  KeviHed  Statutes,  as  amended,  alHo  provide  as  follows: 

8ec.  39.  Each  Member  and  Delegate,  after  be  has  taken  and  sab- 
scribed  the  required  oath,  is  entitled  to  rexjeive  his  salary  at  the  end  of 
each  mouth. 

Sec.  4G.  The  compensation  of  Members  and  Delegates  shall  be  passed 
as  public  accounts,  and  paid  out  of  the  public  Treasury. 

Sec.  47.  The  salary  and  accounts  for  traveling  expenses  in  going  to 
and  returning  from  Congress  of  Senators  shall  be  certified  by  the  Pres- 
ident of  the  Senate,  and  those  of  Representatives  and  Delegates  by  the 
Speaker  of  the  House  of  Representatives. 

Sec.  48.  The  certificate  given  pursuant  to  the  preceding  section  shall 
be  conclusive  upon  all  the  Departments  and  officers  of  the  Government 

Sec.  49.  When  any  person  who  has  been  elected  a  member  of  or  dd- 
egate  in  Congress  dies  after  the  commencement  of  the  Congress  to  whidi 
he  has  been  elected,  his  salary  shall  be  computed  and  paid  to  his  widow, 
or,  if  no  widow  survive  him,  to  his  heirs  at  law,  for  the  period  that  has 
elapsed  from  the  commencement  of  such  Congress,  or  from  the  last  pay- 
ment received  by  him  to  the  time  of  his  death,  at  the  rate  of  five  thoa- 
sand  dollars  a  year,  with  any  traveling  expenses  remaining  due  for 
actually  going  to  or  returning  from  any  session  of  Congress.  [See  Aet 
of  January  20,  1874,  18  Stat.,  4.1 

Sec.  50.  Salaries  allowed  unaer  the  preceding  section  shall  be  com- 
puted and  paid,  in  all  cases,  for  a  period  of  not  less  than  thi*ee  months 
from  the  commencement  of  the  Congress. 

Seo.  51.  Whenever  a  vacancy  occurs  in  either  House  of  Congress, 
by  death  or  otherwise^  of  any  member  or  delegate  elected  or  appointed  f  A^relo 
alter  tlie  commencement  of  the  Congress  to  which  he  has  been  electwl 
or  appointed,  the  person  elected  or  appointed  to  fill  it  shall  be  compen- 
sated and  paid  from  the  time  that  the^  compensation  of  his  predecessor 
ceased. 

The  "sundry  civil"  appropriation  act  of  August  7,  1882  (22  Sut.,338, 
.'^9),  provides: 

"  That  the  parties  named  below  be  allowed  the  amounts  set  opposite 
their  names,  in  full  of  expenses  incurred  by  them,  respectively,  in  con- 
tested-election cases,  which  amounts  shall  be  immediately  available, 
namely : 

"To  the  estate  of  James  Gillette,  one  thousand  five  hundred  dollars; 
•  •  *  to  the  widow  of  James  Q.  Smith,  one  thousand  five  hundred 
dollars  ♦     ♦     •". 

In  giving  construction  to  the  foregoing  provisions  it  is  proper  to  bear 
in  mind  some  well-settled  rules: — "In  construing  a  statute  thejadges 
have  a  right  to  decide  in  some  cases  even  in  direct  contravention  of  its 
language,"  when  this  admits  of  reasonable  doubt  and  such  construction 
becomes  necessary  to  give  effect  to  the  clearly  appearing  intention  of 
C'ongress.     (Sedgwick,  Construction  Stat,  and  Const.  L.,  2d.  ed.,  254). 

"Where  a  statute  will  operate  unjustly,  or  absurd  consequences  will 
follow,  if  the  literal  meaning  is  taken,  the  intention  as  gathered  fit)m 
the  whole  will  i)revail."  (Sedgwick,  Construction  Stat,  and  Const  L, 
2d.  ed.,  255,  note  a;  Ex  parte,  Ellis,  11  Cal.,  222;  State  c.  Ckirk,  5 
Dutch.,  90.) 

"  We  should  discard  any  construction  that  would  lead  to  absurd  con- 


aeqoenoes.''     (OatPs  r.  National  Rank,  l(Kt  U.  H.,  liU ;  Smitli,  Stat,  and 
Const.  L.,  f  4S6.) 

These  rnles  are  mted,  not  l>ecausc  tlu'.v  Hre  neceBsary  tu  aBcertaiu,  or 
give  effect  to.  tlie  intention  of  Congress,  us  niaitifeat  iit  the  statutes  re- 
ferred to,  but  because  tbey  render  all  tlie  more  clear  aud  certain  tbe 
result  wbicb  follows  from  the  language  nnd  evident  purpose  of  tbese 
statutes.  Tlie  rigbts  of  Mr.  Sbelley  alone  are  now  cnbiiiitted  for  eousid- 
wation.  Tbese  dt^pcud  inaiuly  on  Hertion  51  of  tbe  flevised  ii^tatntes. 
The  elaimant  iiiKiHtu  tbat  tlie  r.onleBtaut,t5niitb,  was  '-liis  predecessor," 
and  ttie  right  of  this  predecesKor  to  couipeusation  ceiised  with  his  death, 
Hay  13,  1882.  It  doea  uot  require  argument  to  ubow  that  a  dend  man 
cannot  bold,  or  be  invested  with,  a  right  to  a  seat  iii  Congress, 
The  statute  says,  "a  vaeauey  occurs  •  •  •  by  death."  (Eev.  Stat., 
Jil,  2G).  Tbiti  is  true  when  a  ]{e  present  ative  oct^itpying  a  teat  dies.  A 
racBUcy  oc-curs  also,  when  the  House  of  Hepresentatives  docides  a  con- 
test, and  declaifs  a  sitting  mem  her  uot  en  titletltoa  seat,  unless  someot  her 
(living)  persou  is  at  tbe  same  time  declared  entitled  to  it.  The  House 
resolution  of  d  uly  30,  1882,  did  not  pretend  to  invest  the  dead  ma  n  with 
the  title  to  a  sent  aa  Kepreseutative.  On  theoontrary,  it  provided  that, 
although  "James  Q.  Smith  was  [at  the  election  of  1880]  duly  elected," 
yet,  "  having  deceased,  the  seat  is  declared  vacant." 

Tbe  rpBolutiou  declared,  that  "Shelley  was  not  elected  ■  •  •  ami 
is  uot  entitled  to  retain  tbe  neat  whieb  he  now  jat  tbat  date]  occupies," 
This  made  tbe  vacancy.  It  is  immaterial  what  the  reaotution  in  termt 
saifg  as  to  the  mine  ickich  produced  a  vacancy.  This  is  to  be  determined 
by  the  fact<i  which  arose  to  create  the  vacaucy  and  their  let/al  effect. 
(tTtab  case,2  Lawreuee,  Compt.  Dec., 563,  fiO.T;  Page,  Second  Auditor, 
V.  Hardin,  8  B.  .Munrne,  ('48.) 

If  it  could  he  true,  that  Smith  was  on  the  day  of  bin  death  the  "  pre- 
decessor "  of  Mr.  Shelley  as  a  Representative  uuder  the  recent  election, 
and  that  on  that  day  Smith's  *'  compensation  •  •  •  ceased,"  then  Smith 
mast  have  be*n  entitled  on  that  day  to  the  salary  of  a  Representative 
(R»r.  Stat.,  ;J8),  and  if  so.  then,  also,  during  the  whole  of  tbe  period  from 
and  inclnding  March  4,  1881,  becanse  every  right  which  Smith  bad  on 
tbe  day  of  his  death  he  had  dnriug  all  the  period  preceding,  hack  to 
March  4,  1881.  On  this  theory  Mr.  Shelley  could  have  had  no  right  to 
salary  from  Mareli  1,  1881,  to  May  12,  1882.  *A1I  payments  to  him  for 
tbat  perioti  would  have  been  unauthorized,  and  be  might  be  required  to 
refund  tbe  amouut  be  had  received,  in  an  action  by  tbe  United  States 
against  him,  if  not,  by  witbbobUog  under  the  general  autbority  to  make 

setoff,  or  under  act  of  March  3,  1875  (18  Stat.,  481 ;  Rev.  Stat.,  1766), 
is  snlnry  as  it  has  accrued  or  may  ac«rne.  (Sauhoru's  case,  anie  205; 
Schlesinger  e.  Uniteil  States,  1  Ct.  CI.,  16;  Bonuafun's  case,  14  Ct.  CI., 
4&4j  United  States  r.  Bartlett,  Daveis,  U.  8.  l>ist.  Ct.,  ft;  United  States 
T,  Inhabitants  of  Waterborongb,  Id.,  154  ;  Cary  r.  Curtis,  3  How.,  236 ; 
United  States  e.  Kerreira.  Vi  How.,  52,  not*:   rcnemore  r.  Ignited  States, 
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3  DalL,  357 ;  United  States  v.  City  Bank,  6  McLean,  O.  C,  130;  The 
Ariadne,  Pet.,  C.  C,  455.)  But  Mr.  Shelley  was  his  own  "  predecessor" 
in  fact,  and  within  the  meaning  of  section  51  of  the  lievised  Statutes. 
He  alone  had  the  proper  certificate  of  election,  or,  as  the  statute  calls 
it,  ^^  credentials  "  (liev.  Stat.,  31) ;  he  alone  occupied  the  seat  as  a  Repre- 
sentative until  July  20, 1882,  when  tlie  House  declared  that  he  was  ^not 
entitled  to  retain  the  seat  which  he  now  [at  that  date]  occupies."  It  is 
true,  the  House  declared  that  Mr.  Shelley  "  was  not  elected,"  and  that 
Mr.  Smith  ^^  was  duly  elected."  But,  until  this  decisi<m  of  the  House, 
made  by  virtue  of  its  constitutional  authority  (Const.  U.  S.,  Art.  I,  see. 
5),  Mr.  Shelley  had  the  only  legal  evidence  of  an  election,  and  the  actual 
occupancy  of  the  seat,  or  possession  of  the  office  of  a  Representative, 
if  it  may  be  so  called,  while  Mr.  Smith  never  had  either.  There  is  a 
wide  difference  between  the  election  of  a  Representative  and  the  evidence 
of  the  election.  There  is  a  wide  difference  between  the  right  to  a  seat  wad 
its  occupancy,  as  this  case  shows. 

By  express  (Provisions  of  the  statute  Mr.  Shelley,  holding  the  ^*  creden- 
tials" of  a  Representative,  and  he  only,  was  entitled  to  receive  the  an- 
thorized  salary  up  to  the  resolution  of  July  20, 1882.  (Rev.  Stat.,  31, 
38,  39,  act  of  March  3,  1875,  18  Stat.,  389.)  Thus,  section  38  of  the  Be- 
vised  Statutes  says,  "Representatives  ♦  •  •  elect  to  Cougreas, 
whose  credentials  in  due  form  of  law  have  been  duly  filed  •  •  •  mgj 
receive  their  compensation  monthly,  from  the  beginning  of  their  teim.' 
The  statute  clearly  shows,  that,  so  long  as  a  person  holds  the  proper 
"credentials,''  until  ousted  by  the  House,  he  is  the  Representative  for  all 
purposes.  While  he  is  so  regarded,  no  other  person  can,  in^ contempla- 
tion of  law,  be  so  regarded,  because  there  cannot  be  two  Representatives 
having  title  to  or  possession  of  one  and  the  same  office,  or  x>ositioDof 
Representative.  Mr.  Shelley  was  the  Representative  to  July  20, 1882; 
Mr.  Smith  was  not,  and,  having  previously  died,  never  could,  after  his 
decease,  become  a  Rei)resentative,  and,  hence,  Mr.  Shelley  was  his  own 
"predecessor." 

These  views  are  contirmed  by  an  eminent  elementary  writer,  whosajB 
of  such  cases  as  this:  "The "person  holding  the  ordinary  credentiab 
shall  be  qualitied,  and  allowed  to  act  pending  a  contest  and  until  a  de- 
cision can  be  had  on  the  merit."  (McOrary,  Elections,  §  204.)  "The is- 
suing of  a  commission  [credentials]  »  ♦  »  confers  a  vested  right  nfon 
the  person  commissioned,  which  nothing  but  a  judicial  decision  [or  de- 
cision of  a  contest]  can  take  away."  (Id,,  §  209.)  "It  is  •  •  •  evi- 
dence of  the  right  to  hold  the  office ;  gives  color  to  the  acts  of  the 
incumbent,  and  constitutes  him  an  officer  de  facto.  •  •  •  The  per- 
son holding  the  commission  being  held  not  elected,  by  a  tribaaaiof 
competent  jurisdiction,  the  commission  falls  to  the  ground.  The  peraoft 
duly  commissioned  must  exercise  the  functions  of  the  office  until,  apoD 
an  investigation  upon  the  merits,  it  is  judicially  determined  otherwiie." 
(Id.,  §  210.)  "  In  determining  the  prima  facie  right  to  a  seat,  the  House 
of  Representatives  will  not  look  behind  the  certificate,  if  it  be  signed  bj 


the  propel'  officeit*, and  if  it  contiiiuit  a  aiatemeut  in  iiijci[iiiviii'iil  Leiins of 
tbe  result  of  the  eleclUm."     (Id.,  §§  21«,  221,  222.) 

As  'A  geueral  rule,  de  facto  offiuera  are  not  eiititled  to  pit.viiicnt  from 
tbe  LTiiiti-il  States  of  the  (^^ompeiiiiatiuu  |ireaoribedby«tatute.  (Eraue's 
caee,  atifc  111.)  itiit  it  is  competent  for  Congress  to  provide  by  statute 
for  payment  to  a  Representative  lia\iug  the  proper  credentials,  until 
his  rigbt  to  a  seatia  ultimately  deterniiQe<1,alttiougli  be  m  subse()ueDtly 
declared  not  duly  elected  ;  »nd  this  is  precisely  what  the  law  has  done. 

By  force  of  sectiou  .')1  of  the  Eeviaed  Statutes,  Mr.  Shelley,  uuder  his 
election  iu  Soveiul»er,  18S2,  was  entitled  to  recuii'e,  as  be  did,  tbe  com- 
peDsatioQ  of  a  Representative  from  and  after  July  IH),  188a,  hut  uot  for 
tbe  preceding  period  back  to  May  12, 188-i,  during  wbicb  he  biid  already 
been  paid  aucb  compeiisation.  It  may  be  well  said,  that  a  construction 
of  the  stntute,  which  would  give  double  pug  during  this  preceding  period 
to  tbe  claiiuaiit,  would  lead  to  an  absunl  result.  It  cannot  reasonably 
be  supposed  that  Congress  intended  to  give  double  pay  to  one  who,  as 
tiie  House  resolution  declared,  "  was  not  elected  as  a  liepresentative" 
ffv  the  term  including  that  period,  but  who  bad,  nevertheless,  held  the 
seat  and  beeu  once  paid. 

The  view  thus  presented  is  tbe  one  most  favorable  tu  Mr.  Shelley 
that  can  reasonably  be  adopted.  It  must  be  assumetl  that  tbe  statutes 
cited  give  bim  (1)  either  no  right  to  compensation  under  the  election  of 
Kovetiiber,  1882,  until  he  received  Iiis  credentials,  or  (2),  a  right  to  com- 
peosation  back  to  <)  uly  2l),  1882,  regarding  htm  as  his  own  pre<leceasor, 
or  (3),  back  to  May  12,  reganiing  Smith  as  the  "predecessor."  He  can 
ooly  claim  compensation  back  tc  July  20th,  if  there  was  a  "  predecessor  " 
within  the  meaning  of  the  statute.  And  this  "  predecessor  "  must  be  such 
wther  (1)  lUjure.  or  (2)  de  facto.  The  elaim  of  Mr.  Shelley  is  that  the 
statute  regards  only  ihe  dejure  "  predecessor."  If  in  this  he  is  correct, 
theu  hf  is  not  entitled  to  compensation  back  even  to  July  20th,  because 
Mr.  Smith,  the  dejure  claimant  to  a  seat,  never  obtained  it  and  could  not 
be  &  predecessor.  Apredecessor  is  one  who  obtained  a  seat,  not  one  who 
merely  had  a  rigbt  t^  obtain  it.  This  uonatruction  must  be  adopted, 
becanse  tbe  statute  is  to  be  strictly  construed  as  against  a  claim  tu  sal- 
ary which  is  prstctically  a  demand  for  a  gratuity  unsuptmrted  by  any 
eoDsiderations  of  a  jnst  right  to  it  or  by  tlie  analogy  of  coni|M^nsation 
allowed  by  law  in  other  official  positious  ou  similar  facts,  and  rests  only 
on  a  technical  statutory  right.  If  Smith  and  Shelley,  occupying  tbe  re- 
latioD  of  contestants,  had  both  died  at  tbe  same  time,  July  20th,  1882, 
and  the  Ilouse  ha<l  taken  do  action  ou  tbe  contest,  and  in  November 
some  third  person  had  been  elected,  he  would  have  taken  tbe  vacancy 
caused  by  the  death  of  Mr.  Shelley  —Shelley  would  have  been  th^  "  pre- 
decessor." 

Tbe  claimant  is  not  entille<l   to  compensation  from  the  period  front 
fjfay  12,  to  July  20,  1882. 
^^^^BkuuRY  Department, 
^^^^kliriit  Comptniller'n  Offia;  IWemher  Itl.  IS8L'. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  WIDOW  OF  A  CONTESTANT  FOK 
A  SEAT  IN  THE  HOUSE  OF  REPRESENTATIVES,  DECLARED  ELECTED 
AFTER  HIS  DEATH,  TO  BE  PAID  THE  SALARY  OF  THE  PLACE  CON- 
TESTED.—CONTESTANT'S  WIDOWS  CASE. 


At  Mic  uniianl  election  in  1860,  in  the  fourth  CougreaHioual  district  of  AUUaoia, Shel- 
ley »n(l  Sniitii  were  op]>OHiug  caudidatcK  for  election  to  the  place  of  KepiesenUh 
tivo  in  CongrcHrt.  Shelley  received  the  ^'credeutialH^*  of  election,  and  waapaid 
the  regnlar  salury  to  July  20,  1882.  Smith  contested  the  election,  but,  pending 
the  contest,  died,  May  12,  1882.  July  20,  1882,. the  Honse  of  Repi-esentatiTet, bj 
resolution,  declared  that  Shelley  was  not  elected,  and  was  not  entitled  tontiii 
the  seat,  and  that  Smith  was  elected,  ^'aud,  having  deceased,  the  seat  is  deeUvad 
vacant.*'  The  widow  of  Smith  claimed  payment,  under  section  49  of  the  Rented 
'Statutes,  of  the  salary  to  which  she  alleged  her  husband  was  entitled  from  Maitk 
4,  18HI,  to  the  date  of  his  death. 
Held  : 

1.  The  claimant  is  not  entitled  to  payment. 

2.  Construction  given  to  section  49  of  the  Revised  Statutes. 

3.  A  successful  contestant  for  a  seat  in  the  House  of  Representativea,  who  takes  the 

required  oath  and  enters  on  his  duties,  is  entitled  to  the  full  salary  from  the 
commencement  of  the  Congress  in  which  he  is  declared  entitled  to  a  seat,  bftidiN 
the  proi>er  mileage. 

4.  The  provisions  of  the  Revised  Statntes  requiring  the  Speaker  of  the  Hooseof  Bip> 

resentativea  to  <?ertify  **  the  salary  and  accounts  for  traveling  expenses"  of  Rep- 
resentatives, and  making  his  '^certificate  conclusive,"'  apply  to  the  claim  made 
under  section  49  of  the  Revise<l  Statntes  by  the  widow  of  a  deceased  Repreaenti* 
tive. 

In  "  Shelley's  case,"  just  preceding  in  this  volume,  most  of  the  mate- 
rial fa-cts  aiiecting  this  case  are  stated;  and  some  of  the  prindpleft of 
law  there  stated  are  applicable  here.  At  the  regular  annual  election  in 
1880,  in  the  fourth  Congressional  district  of  Alabama,  Charles  M.  Sbel* 
ley  and  James  Q.  Smith  were  opposing  candidates  for  election  to  the 
place  of  Representative  in  Congress.  Shelley  received  the  "creden- 
tials" of  election,  took  the  required  oath  at  the  commencement  of  the 
session  of  the  House  in  December,  1881,  occupied  the  seat,  and  was 
paid  the  regular  salary  from  March  4,  1881,  to  and  including  July  2(1, 
1882.  Smith  conteste<l  the  election,  but  died  May  12,  1882,  before  the 
contest  was  decided.  July  20,  1882,  the  House  of  Ile))resentative8,  bj 
i-esolution,  declared  that  ^'Shelley  was  not  elected,  •  •  •  and  is 
not  entitled  to  retain  the  seat  which  he  now  occupies,"  and  "  that  James 
Q.  Smith  wa.s  <luly  elected,  and,  having  deceased,  the  seat  is  declared 
vacant." 

January  3,  188.'^,  Hon.  Hilary  A.  Herbert  addressed  a  letter  to  the 
First  Comptroller,  saying,  that  "  the  widow  of  Hon.  James  Q.  Smith'' 
desired  him  ^*to  draw  her  pay  under"  section  49  of  the  Revised  Stat- 
utes, and  has  siuit  power  of  att-orney,  but  the  Sergeant-at- Arms  declines 
to  make  payment,  because  Mr.  Smith  was  never  sworn  in;  and  he  asks 
the  Comptroller  to  indicate  t^)  him  an  opinion  for  the  guidance  of  that 
officer. 


Right  to  Saluiy — V<iute»Unit\  IfiJott'ji  CVwt. 

Opinion  hy  William  Lawhknck,  Firiit  Oumpt roller: 

There  is  no  law  under  tchicrb  the  clairannt  imn  be  paut.  This  in  dear 
from  tho  imivisions  of  the  Revised  Statutes.  Section  38,  iu  eonuection 
vith  the  act  of  March  3,  1H7"»  (1ft  Stat.,  38^),  gave  SUelle.v  a  liglit  to 
payment  of  the  monthly  salary  (^om  the  I'ummt'iK'einent  of  ihe  Forty- 
seventh  Congi-eBR,  March  4-.  IS81,  to  tlie  fir-st  day  of  the  8es»ioii  o£  the 
House  in  Decemlier  of  that  year,  without  taking  any  oath,  atid  section 
,89  giive  him  a  rifrbt,  mi  TakiuR  the  i-eciniretl  onth  at  the  coroineni-enieiit 
of  the  sensioii,  to  payment  no  long  as  he  held  the  seat.  Hi»  right  to  pay- 
iment  has  never  been  deuii'd,  and  is  untinentionable.  It  Smith  had  lived 
ODtil  the  House  declared,  Jnly  20,  1882,  that  Shelley  was  not  entitled 
!b>  retain  the  Heat  which  he  oceupiod,  and  the  Honse  had  then  declared 
Smith  entitleil  to  the  seat,  and  he  had  taken  the  proper  oath,  and  entered 
OD  his  duties,  he  would  have  been  entitled  to  payment  of  the  full  regu- 
lar salary  from  the  i-omnieiieementof  the  Congri>»B,  Mureb  4, 1881,  besides 
laileage.  This  has  been  the  uniform  usage,  so  long  continued  as  to  hare 
Bettted  the  eonstru<;tion  of  the  statute  as  to  salary.  Section  35  of  the 
Revised  Statutes,  as  amended  by  the  act  of  January  20,  1S74  {18  Stat., 
4>,  declares  each  Itepresentative  ent-itleil  to  a  Hnlaryoftive  thousand 
dollars  a  year.  This  is  held  to  include  successful  contestants.*  Henue, 
If  Smith  had  thuu  been  seated,  had  taken  the  re()uire<l  oath,  and,  before 
the  expiration  of  the  (.'ongre.ss,  had  died,  his  widow  would  have  been 
entitled  to  the  payment  of  the  sulary  "from  the  last  |iayment  received 
by  liim  to  the  time  of  his  death,"  to  be  competed  as  the  statute  requires. 
(Bev.  Stat.,  4!»,  amended  by  act  January  20,  lfiT4.  18  Stat.,  4.)  But  the 
right  of  Smith  himself  to  compensation  was  clearly  dependent  on  two 
eontin^iioies :  (l)that  he  should,  during  his  life,  be  declared  entitled 
to  a  seat,  and  {2)  that  he  should  take  the  required  oath.  It  cannot  be 
known  that  he  would  have  taken  the  oath,  but,  if  so,  he  did  not  in  fact 
do  BO,  niid  this  alone  would  be  fatal  to  any  right  to  payment  to  him  (Itev. 
Stat.,  39).  It  is  difBrult  to  perceive  bow  his  widow  could  lie  entitled  to 
eompensaliou  when  he  was  not.  She  is  not  entitled  to  pajinent,  because 
Up.  Smith  (1)  never  Jiad  the  "credentials"  required  by  law,  (2)  never 
was  invested  with  the  right  or  title  to  a  seat,  and  (3)  never  did  or  ixiold 
take  the  required  oath.  Section  49  of  the  Revised  Stiitutes  does  say 
that— 

[  "  When  any  person  who  lia.t  (wen  elected  a  nieiiitjer  of  or  delegate  in 
Congress  dies  Rft«r  the  commencement  of  the  Ooiigre«s  to  which  he 
!bas  been  elected,  his  salary  shall  be  computed  and  paid  to  his  widow, 
or,  if  no  widow  survive  him.  to  his  heirs  at  law,  for  the  period  thathaa 
dapsed  from  theeoniuienceuu'Ut  of  sueb  Congress,  or  from  the  lust  pay 
■lent  received  by  him  to  the  time  of  his  death,  •     •     •." 

I!  iiiHtHUces  ap|>rDprintiiiuH  buve  Uei'u  fur  the  full  saliu'y  ofsuuccsHl'iil  con- 
(Act  AuKiiot  7,  \S&i,  22  Stat,,  3W,  MO.)    Tliis  wks  ijrol»i1<l.v  Iu  lutel  a  defl- 
«f*Dvy  ill  the  appro priiitJuTi,  and  not   lH!i.'aiiio  de«nied  iiuvi'Hsary  to  nive  tlie  right  ta 
ippiisalinii. 
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Hut  this  i)rovisiou,  when  read  in  connection  with  other  sections,  shows 
that  the  expression,  ^^any  person  who  has  been  elected,"  me^ns  the  per- 
son who  has  received  the  '^credentials,"  or  been  invested  with  a  right  to 
the  seat  of  a  Representative  on  a  contest.    Thas  section  38  says : 

'*  Representatives  ♦  •  •  elect  to  Congress,  whose  credentials  in  doe 
forn^  of  law  Imve  been  filed  with  the  Clerk  of  the  House  of  Representft- 
tives,  •     •    ♦  may  receive  their  compensation  monthly." 

Hence,  the  "person  who  has  been  elected  "  is,  in  eftect,  declared  to  be 
that  person  whose  credentials  are  filed.  Section  49,  by  its  own  terms,  in- 
dicates the  same  thing,  by  its  reference  to  the  right  of  the  widow  to  pay- 
ment "  from  the  last  payment  received  by"  the  sitting  member.  Mr.  Smith 
did  not  receive  any  payment,  and  never  had  the  right  to  any.  He  was  not 
declared  entitled  to  a  seat,  because  a  dead  man  cannot  be  invested  with 
the  title  to  an  office  or  place  as  Representative.  Section  39  of  the  Bevised 
Statutes,  referring  to  the  rights  of  Representatives  after  the  commenoe- 
ment  of  a  session  (see  Rev.  Stat.,  38,  for  rights  before  commencement), 
says,  "  each  member  •  •  •  after  he  has  t'iken  and  subscribed  the  re- 
quired oath,  is  entitled  to  receive  his  salary  at  the  end  of  each  month." 
Mr.  Smith  never  took  this  oath,  and  never  was  in  a  position  lawfully  to 
do  so.  It  would  scarcely  be  claimed  that  he  could  be  paid  if  he  had  lived, 
had  he  been  declared  entitled  to  a  seat  but  refused  to  accept  it  and  to 
take  the  required  oath.  When  section  49  says  the  widow  of  "  any  per- 
son who  has  been  elected  "  shall  be  paid,  it  only  applies  to  the  widow  of 
such  person  as  had  the  credentials,  or  was  seated  on  a  contest  and  took 
the  proper  oath.  The  widow  can  have  no  right  to  payment  when  the 
husband  never  had  any. 

It  seems,  therefore,  that  no  relief  can  be  alforded,  unless  Congress 
shall  so  provide  by  law.  The  statute,  however,  makes  a  special  provifl- 
ion  as  to  "the  salary  and  accounts  for  traveling  expenses"  of  Repre- 
sentatives in  Congress,  by  which  the  Speaker  of  the  House  certifies  the 
amounts  due  to  each,  and  his  certificate  is  made  "conclusive  upon  all 
the  Departments  and  officers  of  the  Government."  (Rev.  Stat.,  47,  48.) 
In  literal  terms,  this  i)rovision  does  not  apply  to  the  claim  now  made, 
but  the  evident  purpose  of  the  statute  was  to  include  it.  The  provision 
is  to  be  construed  according  to  its  intent,  rather  than  by  its  mere  letter. 
A  cattua  omissun  should  be  avoided,  when  any  reasonable  use  of  the  words 
emi»loyed  will  permit  such  construction. 

If  the  Speaker  of  the  House  of  Representatives  shall  certify  as  due 
to  the  widow  of  Mr.  Smith  the  salary  and  mileage  now  claimed,  it  will 
be  regarded  as  legal  evidence  of  the  right  to  payment. 

The  Hon.  Hilary  A.  Herbert  will  be  advised  accordingly.* 

Treasiuy  Department, 

First  Comptrollet'^s  Office^  January  5,  1883. 

"  This  cast'  is  in»ortod  in  thiH  volume  bocauHc  of  it«  connection  with  the  preceding 


Srction  12,  Act  .liniv  7,  lW2—lHrectTtu-  Ciue. 


IS  THE  MATTER  Of  THE  EFFECT  OF  THE  TWELFTH  SECTION  OF  THE 
niRECT-TAX  ACT  OF  .TUXE  7.  [Sffi.  12  STATUTES,  4d5.— DIRECT-TAX 
CASE. 


1.  The  I 


•'Of  a 


.  of  CoD)cruiM  um.v  lie  i.'i>TiHJiti>reil  m  (jiv 


111  tu  itn  prit- 


5t  III  vim-ofBetliiHi  11  of  the  Kevineil  8tiitute»this  iti  espefmllj-HOMto  atta  provid- 
ing for  the  pityiuent  of  money  on  the  happening  i>f  cprtain  continitenciea. 

3.  The  act  of  Jnoc  7,  IBfS  (13  Stat.,  4-25,  see.  lit)  dneis  not.  contain  the  nsiial,  or  any 

apt,  wordi,  to  DtaltP  an  appro piiutiuu.  hiiiI,  lienee,  it  is  reaiuinnhle  to  conolude 
th«t  It  does  not  do  bo. 

4.  The  abaenco  of  any  uvueuHity  for  an  appropriation  id  nn  Hlunivnt  in  K'^'i'iK  I'onatrnu- 

tioM  to  an  net,  the  ternm  of  whii<h  do  not  clearly  make  one. 
B.  An  ftppliration  of  the  nito,  that  "  any  eonstniclum  that  iron  Id  lend  to  nlisnnl  eun- 
MequenceN"  alioaUI  he  discarded. 

6.  When  Congress,  In  a  utatutc,  siibinitH  (u  certain  Stutea  »  prupuHJtiuu  to  ilonatu 

money  on  the  performance  1iy  such  Staten,  respectively,  of  condltionit  precedent 
therein  preu'rihed,  In  view  of  existing  conditions  and  policiiM  snch  propoeiliuu 
■honld  he  nrceplird  within  a  mnnonsble  time,  in  order  to  perfect  the  right  losnch 
donatiuD. 

7.  When  K  fall  purpose,  whiuh  gives  offeet  to  its  language,  is  fonndfor  a  pniviNioii  iu 

an  act  of  general  legislation,  there  should  not  be  given  to  it  au  additional  effect. 

not  rei|nired  by  eithi>r  its  languiige  ur  intent,  hut  alien  to  both. 
H.   A  statnte  shonld  not  be  construed  iis  muking  u  permanent  sp"i-iHe  appropriatluu, 

unless  it  be  cleur  that  Congress  so  int<'nded. 
».  The  two  direct-tax  nets,  of  Aiiga4t5,  1801  (13  Stat,  'M4,  sec.  IW),  and  June  7,  lH&t 
(12  St«t.,  4:^,  see.  12},  are  i*  ^lari  maleila,  und,  nhi'n  considered  together,  Hhow 

that  the  latter  act  does  not  make  an  appropriation. 

10,  No  provision  of  an  mnt  designed  to  provide  general  legislst ion  shoidd  be  uiniHtrne<l 

a«  making  an  Appropriation,  nnlesn  such  purpose  clearly  appear. 

11.  Contemporaneoni  construotion,  unquentionml  for  twenty  years.  isngainKt  the  cl  aim 

that  the  att  of  June  7,  1862,  mnkeg  an  appropriation. 
IIL  The  re|>eBl  of  :i  statute  by  implication  only  takes  plaon  when  its  provinioiiMand 

those  of  a  later  statute  cannot  both  stand  together. 
13.  The  queation  whether  a  itatute  in  repealed  by  implication  is  one  or  b-gislativu 


a  object,  and  a  Hnbsi'quent  statute 
mode  of  effecting  the  saiue  purpose, 


14.  If  H  otatute  makes  |>rovi8ion  to  secure  a 

provides  a  plenary,  eiclusive,  and  diffi 
the  former  statute  is  superseded. 

15.  go,  a  statiiti'  nduptiiig  a  policy  atid  providing  nioaus  tu  carry  it  ont  is  ueeeeaarily 

repealed  by  a  Hubsequunt  statute  iidopting  a  different  and  hostile  policy  and 
providing  the  means  of  enforcing  It 
lU.  Nsn-uHage  under  a  statute  may  aid  the  iui plication  uf  its  re|ieal. 

17.  Tha  pnivisionsof  the  tnelflb  section  of  the  direct-tax  act  of  June  7,  l9Si.  declur- 

ia][  That  certain  States  might,  on  the  conditions  ttierein  prescribed,  obtain  a 
right  to  certain  funds  therein  spacifled,  were  of  tenipornry  duration,  and  the 
oonditiooH  not  having  been  accepted  witliiu  the  reasonable  time  required  by 
this  BBotion,  it  ceased  to  bo  operative  by  its  own  implied  llmilHtinn,  and  ha* 
been  superseded  by  sobeequeut  legislatinn. 

18.  The  recognition  by  a  Htalntx  of  the  esiHteiioe  of  a  power  Is  generally  wiuivalent 

to  n  grant  of  such  power. 

t9i  A  legislative  declaration  of  an  exiH-plJou  from  a  power  genenitly  proves  its  ex- 
istence. 

90.  No  State  over  compiled  with  tin'  conditions  precedent  pruscribed  by  section  12  of 
the  act  of  .luneT.  1862.  sosm  to  be  entitled  to  the  beuedtof 
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The  Secretary  of  the  Treasury  addressed  a  letter  to  the  First  Conip- 
troller,  as  follows : 

Treasury  Department,  Offk.^e  of  the  Secretary, 

WaHhingfon,  D,  0.,  December  13,  1882. 

Hon.  Wm.  Lawrence, 

First  Comptroller,  etc.  : 

Sir:  Snx>po8ing  money  to  have  b<^en  paid  into  the  United  States 
Treasury  under  the  twelfth  section  of  act,  chapter  xcviii,  of  June  7, 
1862, 12  Stat,  at  Large,  p.  422,  and  never  to  have  been  paid  out  again 
for  the  purpoh'es,  or  to  the  State,  named  in  that  section,  and  several 
years  to  have  olajised  since  the  payment  into  the  Treasury,  can  it  be 
paid  out  for  the  ])urposes,  and  to  the  State,  named  in  that  section  (con- 
ceding that  legally  it  should  be  paid),  without  a  furtlier  appropriation 
by  Congress  directly  to  that  end,  or  may  it  be  paid  from  any  moneys  in 
the  Treasury  not  otherwise  appropriated  1  And  the  policy  of  the  United 
States  in  relation  to  colonization  of  x)eople  of  African  descent  having 
changed — assuming  that  it  has  changed — can  money  be  paid  lawfally 
for  the  purpose  secondly  mentioned  in  that  section?  Can  it  be  taken 
the  policy  has  changed? 

Tlie  opinion  of  the  First  Coni])troller  is  asked. 
Verv  respectfully,  &c., 

CHAKLES  J.  FOLGER, 

Secretary. 

Hon.  William  Henry  Trescot  for  the  State  of  South  Carolina: 

*'The  Commissioner  of  Internal  Keveilue  in  his  letter  to  the  Secretaiy 
of  the  Treasury,  May  3,  1880,  having  reported  to  the  Secretary  of  tlw 
Treasuiy  that  there  was  paid  into  the  Treasury  a  considerable  sum 
($323,443.53),  being  ^tlie  i)roceeds  of  said  leaseii  and  sales,'  the  gover- 
nor of  South  Carolina  has  applied  for  the  two-fourths  of  such  proceeds, 
setting  forth  that  the  conditions  required  on  the  suppression  of  the  re- 
bellion, the  election  of  legislative  and  State  officers  who  had  taken  an 
oath  to  support  the  (Constitution  of  the  United  Stat,es  and  the  Preri- 
dent's  proclamation  of  the  fact,  had  been  fultilled. 

No  question  is  made  a.s  to  the  existence  of  the  fund,  or  its  dedication 
by  the  act,  but  it  is  asked : 

1.  Whetlier  the  Sexjretary  can  i)ay  out  this  fund  by  his  own  warrant 
without  further  legislation,  or,  in  other  words,  whether  section  12  of  the 
act  is  an  approi)riation,  or  only  the  declaration  of  the  int4.Mition  to  appro- 
priate at  some  future  time  ! 

2.  Whether  the  trust  declared  for  the  colonization  and  emigration 
of  'free  persons  of  African  descent,'  has  not  been  repealed  by  implication 
from  later  legislation  ? 

First,  as  to  the  authority  of  the  Secretary  to  pay  on  his  own  warrant. 

Construing  the  acts  of  1S61  and  18G2  together,  and  accepting  the 
construction  madt*  by  the  Supreme  Court  in  The  United  States  i?.  Tay- 
lor, it  would  seem  that  these  acts  created  the  Secretary  of  the  Treasury 
trustee  for  the  purposes:  1,  to  pay  over  to  the  owners  of  taxed  land 
the  surplus  of  tax  sales,  and,  2,  to  i)ay  to  the  governor  two-fourths  of 
the  proceeds  of  leases  and  re-sales,  two  se[)arate  and  distinct  funds,  for 
two  sej)arate  beneficiaries,  the  administration  of  both  of  which  is  con- 
fided to  the  Secretary  of  the  Treasury. 

It  would  seem  clear,  that,  if  the  act  had  enacted  that  '  one-fourth  of 
the  sum  of  $323,443.53,  being  the  i>roceeds  of  the  said  leases  and  sales, 


.Section  12,  Act  June  ',  xmi—Dirci-t-Tii: 


Eid,  &c.,  to  tlie  goveruor  of  tlie  s»i(l  State,'  &(!.,  tie  duty  of 
ry  would  be  to  pay  that  Hmount  to  tbe  governor  upon  th« 

tlblfilmeot  of  the  required  cooditious.  Now,  doe^  the  fact,  that  the 
lamount  ro  Appropriated  is  uot  slAted,  becAiise  not  ascertained  at  the 
[date  of  the  act,  cbangt;  tbe  duty  of  tbe  Secretary,  when  the  souree  of 
the  fund  is  provided  and  its  realization  within  tbe  control  of  the  Gov- 
eruineut  I  For  the  Government,  nnder  the  a^.^t,  had  the  discretion  to 
lease  or  Hell.  If  it  had  sold  nothing,  but  had  leased  all  the  land,  would 
an  annual  npeeillc  appropriation  of  the  aunual  proceeds  of  the  leasen 
have  been  necessary  to  justify  the  Secretary  in  paying  over  the  two- 
foartbs  to  the  t:overnorT 

If,  therefore,  in  case  the  land  bad  all  been  sold  at  oavx,  or,  in  case 
Uie  land  had  all  been  leased,  no  further  specific  appropriation  would 
bare  been  needed,  does  auch  appropriation  become  necessary  when  tbe 
^iifl  has  been  gradually  realized  aud  tinally  settled  1 

What  is  a  legal  appropriation  I  Is  it  not  the  legislative  authority 
to  the  Secretary  of  the  Treasury  to  pay  ia  certain  persons,  for  ^^pecial 
purposes,  a  aiieciHc  fund  in  tbe  Treasury  t 

Is  not  section  12  of  the  act  of  18a2  a  legislative  authority  to  the  Sec- 
retary of  the  Treasury  to  pay  to  the  governor  of  South  Carolina,  for 
Eurpoaes  e8i>e(;ially  declared  in  the  act,  two-fourths  of  the  jtroceeds  of 
lascs  and  sales  paid  into  the  Treasury  T 

Does  the  fact  that  the  amount  could  not  Iw  paid  until  the  sales  were 
made  vitiate  the  specific  character  of  the  fund!  Is  it  any  less  specifio 
tliau  an  appi'opriation  to  be  paid  out  of  any  funds  in  the  Treasury 
not  otherwise  appropriated  I  Is  not  this  appropriation  of  precisely  the 
same  character  as  that  by  which  the  tax  commissioners  were  authorized 
iiDder  the  dii-ection  and  control  of  the  Secretary  of  the  Treasury  to  set 
apart  certain  other  la'hds,  and  to  apply  the  rents  and  issues  thereof  to 
•the  education  of  colored  youth  aud  [wor  white  persouat  And  yet  it  has 
never  been  held  that  a  further  specitio  appropriation  was  needed  to  war- 
rant this  use  of  tbe  fund. 

It  would  aeeni  that  all  tbe  conditions  of  au  ajipropriation  are  present. 
It  iB  authorized  by  law,  section  12,  act  18(i2 — authority  is  given  to  tbe 
proper  person,  the  Secretary  of  the  Treasury — it  is  to  be  paid  to  a  special 
person,  the  governor  of  Sonth  Cantlina.  Its  purposes  are  distinctly 
declared,  and  the  siieciflo  fund  is  in  the  Treasury. 

'  Second,  as  to  the  repeal  of  that  portion  of  section  12,  which  dedicates 
Oiie-foarth  of  the  fund  to  the  colonization  or  emigration  of  'free  persons 
of  African  descent.' 

No  dii'ect  repeal  of  this  law  has  ever  been  enacted,  or,  as  far  as  is 
known,  ever  been  suggested,  The  idea  seems  to  be  tliat  this  provision 
applied  only  when,  to  use  a  common  but  inaccurate  phrase,  the  negro 
!was  tbe  ward  of  the  Government,  and  that  since  he  has  become  a  full 
citizen,  he  does  uot  need  aud  ought  not  to  receive  this  help. 

But  the  negro  still  tills  the  description  of  the  beneficiary  of  this  tmst, 
be  is  still  a  'free  person  of  African  descent,'  the  only  dinereuce  being 
that  at  the  ilate  of  the  net  he  was  only  emancipated,  be  is  now  both 
enuincipated  and  eufranchised.  It  is  impossible  to  find  iu  the  added 
flnfranchisement  anything  which  implies  a  repeal,  nor  is  there  anything 
iln  tbe  history  of  legislation  since  the  date  of  tbe  act  to  show  that  the 
Goveninient  would  refuse  the  aid  to  emigration  which  this  section  pro- 
Tides. 

The  trust  has  been  declared,  aud  it  has  been  accepted.  For  when 
Ibe  governor  applies  fur  this  fund,  he  asks  for  it,  necessarily,  subject  to 
the  conditions  of  the  act,  and  in  so  doing  acce|)ts  the  conditJuns.     lie 
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coald  not  have  made  the  application  until  he  knew  that  such  fond  ex- 
isted, and  it  is  only  within  a  very  reasonable  time  before  the  application 
that  the  existence  of  the  fund  and  its  amount  was  publicly  declared  by 
the  Commissioner  of  Internal  Revenue. 

In  closing  this  memorandum,  it  ought  to  be  noticed,  that  the  gor- 
eruor  of  South  Carolina  is  not  an  adverse  claimant,  be  is  a  beneficiary, 
asking  only  that  which  the  Government  of  its  own  free  will  has  giveo 
him,  and  he  is  entitled  to  expect  that  the  acts  creating  the  trust  wiU 
be  so  interpreted  as  to  secure  to  him  with  the  least  obstruction  and  thfl 
least  delay,  the  benefits  which  the  United  States  have  voluntarily  con- 
ferred upon  him.'' 


Opinion  by  William  Laweencb,  First  Comptroller: 

The  act  of  Congress  approved  June  7,  1862  (12  Stat.,  422),  entitled 
"  An  Act  for  the  Collection  of  direct  Taxes  in  Insurrectionary  District! 
within  the  United  States,  and  for  other  Purposes,''  in  connection  with 
a  prior  act,  authorized  the  assessment  of  taxes  on  lands  in  any  State, 
or  portion  thereof,  in  which  civil  war  existe<l,  and  provided  for  the  sale 
of  lands  for  the  non-payment  of  such  taxes,  for  the  purchase  thereof 
by  the  United  States  in  certain  cases,  and  for  the  leasing  and  resale  of 
lands  so  purchased.     It  then  provides,  as  follows : 

Sko.  12.  And  he  it  further  enacted^  That  the  proceeds  of  said  leasei 
and  sales  shall  be  paid  into  the  Treasury  of  the  United  States,  one- 
fourth  of  which  shall  be  ])aid  over  to  the  governor  of  said  State  wherein 
said  lands  are  situated,  or  his  authorized  agent,  wlien  such  insurrection 
shall  be  put  down,  and  the  i)eople  shall  elect  a  legislature  and  State 
officers  who  shall  take  an  oath  to  support  the  Constitution  of  the  United 
States,  and  such  faet  shall  be  i)roelaimed  by  the  President  for  the  par- 
pose  of  reimbursing  the  loyal  citizens  of  said  State,  or  such  other  pur- 
pose as  said  State  may  direct;  and  one-fourth  shall  also  be  paid  over  to 
said  State  as  a  fund  to  aid  in  the  colonization  ur  emigration  from  said 
State  of  any  free  i)erson  of  Afiican  descent  who  may  desire  to  remove 
therefrom  to  Hay  ti,  Liberia,  or  any  other  tropical  state  or  colony.  • 

*Soe  Senate  Ex.  Doc,  No,  ii4,  tirst  sessioD,  Forty-sixth  Congress,  for  much  Talua- 
ble  information,  as  to  the  direct-tax  acts  and  proceedings  under  them.  See,  aliM),  tht 
reports  of  the  Commissioner  of  Internal  Revenue. 

The  following  letter  shows  receipts  from  resales  and  le<iHcs  in  South  Carolina: 

Treasury  Department,  Office  of  Internal  Revenue, 

Wanhivgion^  January  2,  1S83. 

Hon.  William  Lawrence, 

Comptrolhr  of  the  Treasury  : 

Sir:  In  com]»liance  with  jonr  re«inest,  1  submit  the  following  statement  of  receipt* 
from  resales  and  leases  in  South  Carolina,  to  which  section  12,  act  of  June  7,  1819. 
refers,  viz: 

Received  from  Anny  and  Navy  sales $144, 460  76 

Received  from  hejul  of  family  sales 3t), 375  46 

Receivecl  from  sales  to  loyal  citizens 41,76S  00 

Received  from  rentals  or  leases 43, 745  W 

Total 363,349  34 

Section  12  of  act  of  Congress  approved  June  7,  1862,  refers  to  section  11  of  the 
same  ;iot,  and  covers  sales  made  to  soldiers  and  sailors,  to  heads  of  families,  and  to 
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This  act  lias  be«n  regarded  as  one  nut  "permanent"  in  its  uatnre, 
and,  lience,  no  part  of  it  is  incorporated  iu  the  Revised  Statutes  (Rev. 
Stat.,  5595).  It  is  to  be  construed,  therelore,  usiiu  independent  statute; 
but  with  the  aid  of  its  history  and  that  of  lef^islatiou  generally  it  ia 
entirely  clear  that  it»  section  12  doea  not  make  an  appropriation  of  any 
money,  nor,  in  other  words,  dues  it,  withont  the  aid  of  a  aepurute  appro- 
priation act,  authorize  auy  money  to  be  paid  to  any  State,  or  to  the 
governor  of  any.     This  must  appear  from  the  following  considerations: 

I.  The  title  of  an  act  may  properly  l>o  eonaidered  iu  giving  construe, 
tion  to  its  pi-ovisiouB.  (Bisliop,  Written  Laws,  44-51,  82),  There  is 
nothing  in  the  title  of  this  act  to  indicate  a  purpose  to  make  an  appro- 
priation. 

This  is  by  no  means  conclusive  on  the  question  of  an  upprupriation, 
but  it  is  one  elenunt,  which,  in  connection  with  others,  is  entitled  to 
aome  consideration.  This  is  especially  so  in  view  of  the  act  of  August 
26,  1842  (u  Siat.,  536),  carried  into  the  Revised  Statutes,  section  11, 
which  provides  that: 

"The  style  and  title  of  all  acts  making  appropriations  for  the  support 
of  Government  shall  be  as  follows:  'An  act  making  appropriations 
(here  insert  the  object)  for  the  year  ending  June  30  (here  insert  the 
calendar  year).'" 

IL  In  the  act  of  June  7, 1862,  there  are  no  apt  words,  nor  those  usually 
employed,  to  make  au  appropriation. 

Of  coarse  it  ia  possible  to  make  an  appropriation  without  using  the 
words  "appropriated,"  &c,,  but  the  absence  of  "appropriated,"  or  apt 
words  to  make  an  appropriation,  is  an  element  which  should  not  be 
overlooked.  The  usual  words  are :  ■'  That  the  following  sums  be,  and 
the  same  are  hereby,  appropriated,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated." 

When  the  words  used  are  not  those  usually  employed  in  appropriatJou 
acts,  but  are,  as  in  this  e,ase,  a  wide  departure  therefrom,  it  must  be 

loykl  ciliieDs,  uIho  proc»eilH  from  Ipokos.     I  have,  thE^rerore,  inclnil(>d  in  Uiisstate- 
maat  only  sncli  itein^  as  comp  uud«?r  tlieso  beadini;H, 
Respeotrnllj, 

H.  C.  KOGEKS, 

Arting  CoMminriontr. 

On  tho  aame  iial>ject,  nee  niao  M99.  lettur  of  Hon.  Colimibiiii  Dalauo,  CouimlBaioner 
of  Internal  Bi'venno,  to  Hon.  Oeorgn  S.  Boiitnoll,  Secretary  of  the  Trenflury,  dated 
Pebmary  II,  1870.  A  copy  of  this  was  Bled  in  tlie  office  of  tbn  Firat  Comptroltiir, 
jMoary  2,  1883.  Tbis  letter  says  9tD2,'J4».56  bu  Iwen  [at  tbat  date]  received  under 
aeetiunBO  and  II  of  tbe  act  of  June  7,  1862,  but  that  sevtion  6,  of  the  act  of  March  3, 
1865,  provides  fur  the  payment  of  expeuaea,  wliicli  then  amounted  to  about  (53,535.14. 
Tba  espettM-'H  priur  la  Maroh  3,  I8i'i5,  wure  paid  by  Treaaiiry  warrants,  and  tbe  letl«r 
•ftggeet«  tho  inquiry  tui  to  reimbursing  the  United  Statea  from  proceeda  of  sales. 

And  aee  Senate  Ex.  Doc.,  So,  B5,  Forty-seventh  Congress  aveond  aenalon,  being 
"Letter  from  the  Secretary  of  the  Treasury,  transmitting,  in  response  to  Senate  re«- 
«h)tion  of  April  14,  lt:M2,  h  tabular  statement  exhibiting  tho  number  of  f^irma  or 
plftntAtions  Aotd  in  tbe  States  of  Virginia,  Florida,  Arkaniiaa,  and  Tunnueaee,  under  an 
ftctforthe  collection  of  direct  taxes  in  insurreotinnary  dint  riots  within  the  United 
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inferred  that  the  diifereuoe  had  a  puqiose.  Thus,  it  is  said,  ^^If  *  * 
*  a  statute  employs  terms  or  modes  of  expression  which  had  acquired 
a  definite  signification  in  previous  enactments  on  the  same  or  some 
analogous  subject,  the  established  interpretation  will,  in  the  absence  of 
any  special  indication  to  the  contrary,  prevail."  (Bishop,  Written  Laws, 
97.) 

And  it  is  said,  that,  ^^  Where  language  is  changed  in  a  si>ecial  euac^ 
ment  not  part  of  a  revision,  [from  that  usually  employed  to  secure  i 
definite  result,]  it  indicates  a  change  of  intent,  and  calls  for  a  change 
of  construction."  (Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed., 
229,  note;  Rich  i».  Keyser,  64  Pa.  St.,  86;  Bisho]>,  Written  Law8,S2, 
99.) 

There  is  another  departure  from  the  usual  language  of  appropriation 
acts. 

The  exi)ression,  ^^not  otherwise  appropriated,"  may  be  unnecessary, 
since  a  general  appropriation  could  scarcely  be  construed  as  authoriziDg 
the  use  of  a  specific  fund  already  expressly  appropriated  for  a  given 
object.  In  this  view,  the  expression  is  only  used  to  exclude  a  oondu- 
sion  which  otherwise  might  result  in  the  repeal  of  a  previous  appropri- 
ation act.  The  omission  to  use  the  ordinary  form  of  expression  for  an 
appropriation  in  the  particular  act  referred  to  is  certainly  an  additional, 
thongh  it  may  not  necessarily  be  a  conclusive,  element  in  determining 
that  no  ap])ropriation  is  made. 

III.  The  absence  of  any  necessity  for  an  appropriation  is  also  an 
element  in  determining  that  none  is  made. 

The  proper  constru<»,ti()n  of  a  statute  may  sometimes  be  determined 
by  the  reason  or  nt^cessity  which  led  to  its  enactment.  And  there  is  a 
well-known  rule,  that  coristrmjtion  "  should  lean  strongly  to  avoid 
absurd  consequences."  (Bishop,  Written  Laws,  82,  90,  93,  200;  Oatefl 
V.  National  Bank,  100  U.  S.,  244.) 

In  view  of  these  principles  of  law,  there  are  several  considerations 
which  indicate  that  no  appropriation  was  intended. 

1.  There  was  no  necessity  for  an  api)ropriation  at  the  dat«  of  the  act 
of  June  7, 1862,  and  no  reasonable  prospect  that  any  would  be  required 
in  the  near  future.  The  civil  war  was  flagrant  in  eleven  States.  Be- 
fore an  api)ropriati()n  could  become  necessary,  several  conditions  prece- 
dent were  required:  "when  [1]  such  insurrection  shall  be  put  down, 
and  [2]  the  peoi)le  shall  elect  a  Legislature  and  State  officers,  [3]  who 
shall  take  an  oath  to  support  the  Constitution  of  the  United  States, 
and  [4]  such  fact  shall  be  pro<?laimed  by  the  President.''  It  was  by  no 
means  certain  that  these  conditions  would  ever  exist,  and  if  they  should 
thereafter  exist,  the  necessarily  long  continued  sessions  of  Congress 
afforded  ample  means  to  make  the  needed  api)ropriation.' 

2.  If  the  twelfth  section  of  the  direct-tax  act  of  June  7,  1862,  carries 
with  it  two  a])i)ropriations  of  two  several  one- fourth  parts  of  **  the  pro- 
ceeds of    •     •     •     leases  and  sales,"  they  must  be  paid  either  (1)  oat 
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of  sucb  proceeds  as  a  specific  fuod,  or  (2)  out  of  any  other  iiionoy  ia  the 
Treasury  not  otherwise  appropriated. 

(1.)  If  the  ordinary  meaning  of  its  terms  is  to  control,  then  the  ap- 
propriation, if  one  is  made,  is  out  of  the  proceeds  of  lea>ies  and  sales. 
The  language  is,  "Tliat  the  proceeds  of  said  leases  and  sales  shall  bii 
paid  into  the  Treasury,  •  •  •  one-fonrtli  of  which  shall  be  paid 
over  to  the  governor  of  said  State  wherein  said  lands  are  sitnat^d,"  &c. 

On  the  theory  that  this  is  an  appropriation,  it  would  require  that 
speciBc  fund  ("proceeds  of  •  •  •  leases  and  sales")  to  be  held  in 
the  Treasnrj'  to  await  the  happening  of  the  uncertain  future  conditional 
contingencies  mentioned  in  the  statnte.  This  result  follows  trom  the 
rule,  that  the  words  of  the  statute  are  to  be  construed  "in  their  ordi- 
nary grammatical  sense,  nnle8S  such  a  coustraction  would  be  obviously 
repngnant  t^  the  intention  of  the  framers  of  the  instrument,  or  would 
lead  to  some  other  inconvenience  or  alisurdity."  {Sedgwick,  Construc- 
tioQ  Stat,  and  Const.  L.,  2d  ed.,  220.) 

It  seems  improbable  that  an  actual  appropriation  would  be  made,  which 
would,  for  an  unknown  period,  set  apart  money  iu  the  Treasury  for  ii 
purpose,  perhaps  never  requiring  it,  and  prevent  its  use  for  other  pur- 
poses demanding  every  dollar  which  could  be  made  available  to  meet 
expenses  in  a  period  of  war.     (Veazie  Bank  r.  Fenno,  8  Wall,,  536.) 

(2.)  If  it  be  said  the  appropriation  is  not  of  the  specific  money  re- 
ceived from  leases  and  sales,  but  out  of  any  money  which  may  be  in 
the  Treasury  not  otherwise  appropriated,  this  will  bring  about  a  result 
not  Justified  by  any  words  used,  and  without  the  usual  language 
employed  for  that  purpose.  But  even  if  this  could  be  so,  it  cannot 
jnatify  a  construction  which  would  create  an  operative  ajipropriation. 
If  there  be  an  absolute  appropriation,  it  is  neither  an  "annual"  nor  a 
"permanent  annual,"  but  a  "permanent  specific"  appropriation. 
(Wood's  Case,  1  Lawrence,  Oompt.  Dec,  2 ;  Police  Case,  Id.,  57 ;  Canal 
Case,  Id.,  141;  Arsenal  Case,  id.,147;  Id.,  App.,  ch.  siv,  579,  580.)  It 
seems  improbable,  if  not  absurd,  to  suppose  that  Congress,  in  advance 
of  any  necessity  for  it,  and  Vritli  a  knowledge  that  conditions  might 
change  rendering  it  inexpedient  or  unnecessary,  would,  nevertheless, 
make  such  an  appropriation. 

(3.)  The  twelfth  section  of  the  act  of  June  7, 1862,  may  be  regarded 
as  an  inducement  held  out  to  the  people  of  the  insurrectionary  States 
to  return  to  allegiauce.  It  was  enacted  at  a  time  when  the  Govern- 
ment was  pursuing  the  policy  of  "saving  the  Union  with  slavery." 
(President's  Proclamation,  May  19,  1862, 13  Stat.,  1264.)  The  offer  was 
made  in  view  of  that  policy. 

Bat,  on  plain  principles  of  reason  and  law,  an  offer  must  be  accepted 
within  a  reasonable  time,  and,  if  it  is  not,  it  may  be  withdrawn  with- 
out breach  of  faith,  and  without  incurring  liability  thereon,  especially 
when  new  conditions  have  arisen,  and  a  new  policy  is  adopted.  (Ken 
dall  V.  United  States,  1  Ct.  CI.,  201;  s.  c,  2  Ct.  CI.,  592.)  This  is 
n.  Ex.  219 22 
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the  rale  in  offers  to  make  contracts.  Thus,  it  is  said :  ^'  PropositioDS 
or  offers  on  time  involve  questions  of  the  assent  of  parties,  which  are 
sometimes  difflcolt.  •  •  •.  How  long  will  it  oontinnet  The  only 
answer  must  be,  in  general  a  reasonable  time;  and  what  this  is  mnft 
be  determined  by  the  circumstance  of  the  case.^  (1  Parsons,  ContnictB, 
6th  ed.,  480,  481,  citing  Beckwith  v.  Gheever,  1  Foster,  N.  H.,  41; 
Pern  V.  Turner,  1  Fairf.,  Maine,  185;  See  Gooley,  Const.  lim.,  4th  ed^ 
284.) 

As  a  question  of  constitutional  law.  Congress  may  repeal  an  act  mak- 
ing such  offer  at  any  time  before  acceptance.  (Cooley,  Const.  lim.,  4tb 
ed.,  284;  Bector,  &c.,  Christ  Church,  Phila.,  v.  Co.  of  Phila.,  24  How., 
300;  East  Saginaw  Mfg.  Co.  v.  East  Saginaw,  19  Mich.,  259;  8.  o.,  IS 
Wall.,  373 ;  People  v.  State  Auditors,  9  Mich.,  327 ;  Montgomeiy  t • 
Easson,  16  Cal.,  189 ;  Adams  v.  Palmer,  51  Maine,  480.) 

IV.  A  sufficient  purpose  is  found  for  section  12  of  the  act  of  Jane  7, 
1862,  and  ftdl  effect  can  be  given  to  all  its  provisions,  without  regaidiBg 
it  as  making  an  appropriation. 

1.  It  was  an  invitation  to  the  several  States,  in  which  dvil  war  ex- 
isted, to  abandon  it,  and  to  elect  a  legislature  and  State  offloers  actinf 
under  the  authority  of  the  Constitution.  It  was  a  proposition  to  aid 
such  government  in  each  State  in  reimbursing  the  loyal  citizens  thereof 
their  losses  by  war,  and,  as  the  statute  says,  ^^to  aid  in  the  ooloniia- 
tion  or  emigration  from  said  State  of  any  free  person  of  Afriton  descent 
who  may  desire  to  remove  therefrom  to  Hayti,  Liberia,  or  any  other 
tropical  state  or  colony."  It  was  based  on  the  idea  of  the  perpetuation 
of  slavery,  and,  hence,  only  proposed  to  aid  the  emigration  of  free  per- 
sons. This  proposition,  submitted  by  Congress  to  the  States  in  rebel- 
lion, required  speedy  consideration,  action,  and  legislation.  It  is  un- 
reasonable to  suppose  that  it  was  intended  to  be  a  proposition  to  con- 
tinue indefinitely.  Until  accepted  no  appropriation  was  necessary.  If 
not  accepted  within  some  reasonable  period,  the  proposition  was  not,  in 
justice,  law,  or  morals,  for  any  further  or  longer  period,  obligatory  on 
Congress,  nor  to  be  regarded  as  open  for  acceptance.  When  the  prop- 
osition was  itself  terminable,  by  non-acceptance  within  a  reasonable  time^ 
it  would  certainly  seem  absurd  to  give  to  the  statute  a  construction 
which  would  make  a  permanent  specific  appropriation  operating  after 
the  offer  to  pay  had  terminated,  and  when  no  right  to  payment,  based 
on  performance  of  conditions  precedent,  could  exist.  When  a  sufficient 
purpose,  which  gives  effect  to  its  language,  is  thus  found  for  this  sec- 
tion, there  should  not  be  given  to  it  an  additional  effect,  not  required 
by  either  its  language  or  intent,  but  alien  to  both. 

2.  There  is  still  another  reason  in  this  connection  against  the  con- 
struction which  favors  an  appropriation.  A  rule  of  the  Senate,  in  force 
since  September  14, 1837,  declares,  that  "  no  appropriation  shall  be  re- 
ported in  general  appropriation  bills,  or  be  in  order  as  an  amendment 
thereto,  for  any  expenditure  not  previously  authorized  by  law."    The 
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rule  of  the  House,  adopted  in  1350,  is  much  to  the  same  effect.  (Ban- 
dy's Caee,  1  Lawrence,  Oompt.  Dec.,  185.) 

It  may  well  be  supposed,  for  reasons  already  stated,  that  section  13 
of  the  act  of  June  7,  1802,  was  incorporated  as  general  legislation,  and 
as  the  anthority  on  which  an  appropriation  might  thereafter  be  made, 
if  found  necessary. 

Y.  The  act  of  June  7,  1862,  does  not  make  an  appropriation,  when 
construed  by  the  rnle  applicable  to  acts  makiug  permanent  specific  ap- 
propriations, A  statute  should  not  be  construed  as  making  snob  an 
appropriation,  unless  it  is  clear  that  Congress  so  intended  ;  and  a  stat- 
ute making  such  an  appropriation  is  to  be  strictly  construed.  This  is 
the  rale  of  reason,'  and  has  been  uniformly  atlopted.  (Canal  Case,  1 
Lawrence,  Compt.  Dec,  141.)  It  cannot  be  supposed  that  Congress  in- 
tended to  make  a  permanent  appropriation,  implying  a  pledge  that  it 
should  run  for  an  indefinite  period  without  legislative  snpervisiou,  and 
contrary  to  the  general  rule  of  making  annual  appropriations,  unless 
aoch  puriHOC  is  expressed  in  clear  language, 

VI.  The  two  direct-tax  acts  of  August  5,  1801  (12  Stat,  304,  sec,  36), 
and  June  7, 1862  ( 12  Stat.,  126,  sec.  12),  when  considered  together,  show 
that  no  appropriation  was  made  by  the  latter  act.  The  Supreme  Court 
held,  in  Bennett  v.  Hunter  (9  Wall.,  326),  that  these  two  acta  were  in 
pari  materia,  and  "  to  be  construed  together."  (United  States  r.  Tay- 
lor, 104  U.  S.,  219,)  Section  30  of  the  former  act  provides,  as  to  the 
proceeds  of  tax  sales  of  the  whole  of  any  tract  of  land,  that :     ; 

"The  surjilus  of  the  proceeds  of  the  sale,  after  satisfying  the  tax, 
costs,  charges,  and  commissions,  shall  be  paid  to  the  owner  of  the 
property,  or  his  legal  representatives,  or  if  he  or  they  cannot  be  foand, 
or  refuse  to  receive  the  same,  *hen  such  surplus  shall  be  deposited  In 
the  Treasury  of  the  United  States,  to  be  there  held  for  the  use  of  the 
owner  or  his  legal  representatives,  until  he  or  they  shall  make  applica- 
tion therefor  to  the  Secretary  of  the  Treasury,  who,  upon  such  applioa- 
tion,  shall,  by  warrant  on  the  Treasury,  cause  the  same  to  be  paid  to 
iiie  applicant."* 

*  TLftt  provision  of  the  act  of  AngiiBt  5,  1861  (12  Stat.,  304,  bog.  36),  ivhiok  aiithor- 
fsM,  that  "  the  Borplus  of  the  pioceeda  of  the  sale  [for  direct  taxes],  ^dev  satisfying 
the  tax,  •  •  •  shall  be  p^d  to  the  owner  of  the  priipcrty,"  without  ft  technical 
appropriation  act,  and  without  being  first  covered  into  the  Treasorf ,  is  somewhat 
KDoniAlDaa.  There  have  been  other  simitBrstatubiB.  \  Act  June  30,  1864, 13  Stat.,  S39; 
direct-tax  act  March  3, 1865,  13  8Ut.,  SiiS,  Hec.  6,  1  Lnwreuco,  Compt.  Dec.,  App., 
oik.  xn,  535 ;  Band;'s  case,  id.,  164 ;  District-Land-Office  Case,  2  id.,  416 ;  Indian- 
I*nd  Case,  2  id.,  369 :  Rev.  Stat.,  tt748;  Act  April  20,  18C6,  14  Stat,  40,  sec.  2;  De- 
flcieocy  Appropriation  act  August  5, 1882,  23  8taC.,  SG7;  OsagoLandCase,  paif.) 

Under  the  act  of  Jnl;  16,  1866  {U  Stat,  ITG),  and  the  instmctionB  of  the  President 
iherein  referred  to,  certain  "school  farms"  were  authorized  to  be  sold,  and  it  was 
provided,  that  "  the  proeeeds  of  said  sales,  after  paying  expenses  of  the  snrvej-B  and 
Mlea,  shall  be  invented  in  Untied  States  hoods,  the  iotereat  of  which  ahall  be  appro- 
priated, nnder  the  direction  of  the  Commissioner,  to  the  support  of  schools,  withont 
iiitinetion  of  color  or  race,  on  the  iBlaula  in  the  pariaLcfl  of  Saint  Helena  and  Soiot 
tnke." 
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This  act  of  August  5, 1861,  does  not  in  terms  specifically  make  an  ap- 
propriation, bat  it  explicitly  directs  payment  to  be  made  <^by  warrant  on 
the  Treasury."  This  gave  the  claimant  a  right  of  action.  (United 
States  V.  Taylor,  104  U.  S.,  216.)  And  it  may  be  that,  by  inference,  it 
makes  an  appropriation.  But,  if  so,  it  does  not  follow  that  the  act  of 
June  7, 1862,  makes  an  appropriation,  because  there  is  in  thiB  actno 
provision  for  a  warrant  for  payment.  The  absence  of  snch  provisioD  in 
the  act  of  June  7, 1862,  reasonably  raises  an  inference  against  the  exis^ 
ence  of  an  appropriation  or  an  authority  to  make  payment  to  any  State. 
The  eighth  section  of  the  act  of  July  16, 1866  (14  Stat.,  176),  in  relation 
to  the  proceeds  of  sales  of  ^<  school  farms,''  is  of  like  character  with  the 
act  of  August  5, 1861.  It  specifically  declares,  that  <<the  proceeds  of 
said  sales,  •  •  •^  shall  be  invested  in  United  States  bonds,  the 
interest  of  which  shall  be  appropriated,  under  the  direction  of  tbe  Oom- 
missioncr,  to  the  support  of  schools."  This  money  never  came  into  the 
Treasury,  but  was  expressly  appropriated,  and  the  proper  officer  was 
designated  to  expend  it  without  any  delay,  and  without  the  perfonn- 
ance  of  any  conditions  precedent  by  the  beneficiaries. 

YII.  The  act  of  Juno  7, 1862,  provides  general  legislation,  and,  thoe- 
fore,  should  not  be  construed  as  making  an  appropriation,  without  clear 
words  for  that  purpose;  which  it  does  not  contain. 

Legislative  provisions  found  in  an  annual  appropriation  act  will  gen- 
erally be  construed  as  applicable  only  to  the  appropriations  therein 
made,  if  their  language  may  reasonably  be  so  limited.  Such  provisions 
will  not  generally  be  construed  to  be  permanent  legislation,  unless  that 
purpose  appears  with  reasonable  clearness  (Minis  v.  United  States,  15 
Pet.,  445;  Artificial-Limbs  Case,  2  Lawrence,  Compt.  Dec,  397).  Upon 
the  same  or  analogous  x)riuciples,  a  clause  in  an  act  providing  general 
legislation  will  not  be  constmed  as  making  an  appropriation,  unless 
such  purpose  be  clear.  The  reasons  for  this  are  stronger  than  the  reasons 
for  the  rule  as  to  general  legislation  on  appropriation  acts.  It  is  much 
more  usual  to  engraft  general  legislation  on  appropriation  acts,  than 
appropriation  provisions  on  acta  providing  general  permanent  legisU- 
tion. 

YIII.  Contemporaneous  construction,  long  continued,  and  undisputed 
for  twenty  years,  is  against  the  claim  that  the  act  of  June  7, 1862, 
makes  an  appropriation.  Ko  money  has  ever  been  carried  to  the  credit 
of  any  State  under  this  act  on  the  books  of  the  Treasury  Department 
No  claim  has  ever,  until  recently,  been  made  on  behalf  of  any  State. 
The  money  covered  by  the  section  of  the  act  under  consideration  has 
been  applied  to  other  i)urposes.  The  President  treated  the  act  as  bar- 
ing been  repudiated  by  the  States.* 


"  Section  11  of  tho  act  of  Juno  7,  186*2,  required  sales  to  be  made  by  the  commis&ioD- 
(>i-8  ^Minder  the  dircctiou  of  the  Presidout."  His  *^  directions"  are  dated  September 
1(),  1863  (Senate  Ex.  Doc.  No.  24,  Ist  sess.,  46th  Conj^^ress,  223),  and  apply  only  to 
South  Carolina.  The  act  was  originally  designed  to  apply  to  all  the  States  in  whicb 
tax  sales  were  made. 
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I     IX  Tlie  provisions  of  the  twelfth  sei^tioD  of  the  act  of  Jiiue  7,  1862, 

proposing  payment  to  States,  (1)  have  beea  superseded  or  have  become 

Dbsolete,  (2)  were  never  atwepted  by  any  8tat«,  and  (3)  were  temporary 

|n  their  character,  and  have  ceased  to  be  in  force  by  their  uwu  limita- 

|tioii. 

1.  The  first  V)raMeh  of  this  pi-oposition  is  aupiiorted  hy  several  cou- 

Bide  rations : 

(I),  TUe  doctrine  is  fully  reeuguized,  that  repeals  by  implication  are 
Inot  favored,  and  that  the  conflict,  by  which  a  subsequent  statute  works 

the  re[>eal  of  a  former  one  by  implication,  must  be  such  that  both  can- 
Inot  stand  together.  (McCool  r.  Smith,  1  Black,  4o9;  Uuited  States  v. 
^Taylor,  104  U.  B.,  218.)  The  question  of  repeal  by  implication  is  one  of 
Metcislative  intent.  If  a  statute  makes  provision  to  secure  a  giveu 
rabject,  aud  a  subsequent  titatute  provides  a  plenary,  exclnsive,  and 
idifferent  mode  of  eSectiug  the  same  purpose,  both  modes  cannot  be 
wdopted,  ami  the  former  statute  is  superseded  or  repeated  by  implico- 
teon.  So,  a  statute  makiug  provision  to  e&'ect  a  speciHed  policy  is 
I'neceBaarily  superseded  by  a  subsequent  statnte  designed  to  secure  a 

different  and  hostile  policy,  since  it  is  absurd  to  suppose  that  Congress 

could,  iu  such  ca^e,  intend  that  both  should  stand. 

(2).  The  fact  that  Congress  has  never  made  an  appropriation  iu  favor 

of  any  State  to  execute  the  twelfth  section  of  the  act  of  June  7, 1802, 

and  that  no  demand  has  been  made  for  any,  is  a  contemporaneous  and 
I  jDODtiDuous  assertion  of  the  repeal,  or  that  the  provisions  refeiTCd  to  are 
tt.obsolete,  or  that  no  right  was  ever  acquired  under  them.  There  is  a 
\,m»xim"ContemporaneaeTpogitioe«toplimaet/orti*simainlege.^  (Bishop, 
,'^ritten  Laws,  104,  149;  Sedgwick,  Ooustruction  Stat,  and  Const.  L., 
.2d  ed.,  227,  note;  Potters  Dwarris,  Stats,  and  Gonsts.,  184;  Stuart  v. 

Xaitd,  1  Cnioch,  299;  Chestnut  v.  Shane's  Lessee,  16  Ohio,  S99;  Hill  v. 

Smith,  Morris,  76;  Watson  v.  Blayloek,  2  Mill,  s.  c,  Const.,  351;  Can- 
r,ady  V.  George,  6  Rich.,  s.  c,  Eq.,  106;  O'Hanlon  c.  Myers,  10  Rich., 

J28;  Swift  Co.  t.  United  States,  105  V.  S.,  695.) 

IfoO'Usage  under  a  statute  may  help  the  implication  of  its  repeal  by 

inconsistent  provisions  in  a  subsequent  act.     (Bishop,  Written  Laws, 

149,  citing  Leigh  u.  Kent,  3  Term  K.,  362,  304.) 

(3).  Congress  has  totally  chauged  tbe  policy  contemplated  by  the  eec- 

tioa  of  the  act  under  consideration,  and  has  superseded  aud  recognized 

it  as  obsolete.  The  act  of  June  7,  1862,  proposed,  on  conditions,  to 
jipiovide  a  fund  ''for  the  purpose  of  reimbursing  the  loyal  citizens"  of 
jthe  insurrectionary  States,  "or  such  other  purpose"  as  any  of  said 
'States  might  direct,  and  "a  fund  to  aid  iu  the  colonization  or  emigra- 

Tbe  Actiug  CommissioDer  of  iDteroul  Khvcqilc,  in  Ji  li^ttor,  Janiinry  4,  l^jfJ.  to  Ili<' 
Tint  ComptroIlBr,  says: 

■     *     *     SODtli  Caniliua  is  the  only  Slate  in  which  laniU  auld  ami  slruik  uff  to  lliu 
'triiit«cl  Slntes  for  direct  taxns  were  siil)iliviilu4l  aad  resold  ur  leased  as  provided  in 

|l'Be«tion  II,  act  of  Cmigress  approved  Juao  7,  1862,  and  it  is  thu  only  State 
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tion     •    •    •     of  any  free  person  of  African  descent '^  who  might 
desire  to  remove  from  any  such  State. 

a.  Congress  has  made  provision  by  general  statutes  for  reimborsing 
loyal  citizens,  and  has  supplemented  all  these  statutes  by  many  private 
relief  acts.*  It  is  to  be  presumed  that  Congress  has  thus  made  all  the 
provision  deemed  necessary,  or  that  future  provision  will  be  made  to 
perfect  the  same  general  policy. 

b.  The  colonization  of  ^<  firee  person  [s]  of  African  descent"  contemplated 
the  continued  existence  of  slavery;  but  this  policy  was  changed  by  the 
Proclamation  of  Emancipation  of  September  22, 1862  (12  Stat.,  1267), 
and  January  1, 1863  (12  Stat.,  1268),  and  by  the  XIII  Article  of  Amend- 
ment to  the  Constitution,  which  took  effect  December  18, 1865.  These 
were  followed  by  the  XIY  and  XY  Articles  of  Amendment  to  the  Goo- 
stitution,  and  by  laws  to  enforce  and  secure  equal  civil  and  politieal 
rights.  (Bev.  Stat.,  1977-2038.)  In  view  of  all  this,  it  cannot  be 
supposed  that  Congress  intended  that  the  provisions  of  section  12  of 
the  act  of  June  7, 1862,  now  under  consideration,  should  be  regarded 
as  in  force.  It  is  well  settled,  that,  when  Congress  by  a  statate  recog- 
nizes the  existence  of  a  power,  although  it  has  not  been  in  terms  pre- 
viously conferred,  this  is  generally  equivalent  to  a  grant  of  sach  power 
(Otto's  Case,  antey  296;  State  v.  Miller,  23  Wis.,  634;  16  Op.  Att-Qen.,* 
322;  Const.  U.  S.,  Art.  I,  sec.  9;  Story,  Const.,  §  1331;  Holden  «.  Joy, 
17  Wall.,  234.) 

A  legislative  declaration  of  an  exception  from  a  power  generally  provei 
its  existence.  (Gibbons  v.  Ogden,  9  Wheat.,  216.)  Upon  the  same  prin- 
ciple, the  adoption  of  constitutional  amendments,  and  the  enactment  of 
statutes  which  make  plenary  provision  for  ^^reimbursing  •  •  •  loyal 
citizens,"  and  which  totally  change  the  policy  of  aiding  <^  the  colonisa- 
tion or  emigration  *  *  *  of  any  free  person  of  African  descent," 
must  be  regarded  as  superseding,  and  so  repealing,  all  former  provie- 
ions  on  the  subject 

2.  Ko  State  performed  the  conditions,  which  would  have  conferred  a 
right  to  either  of  the  payments  proposed  by  section  12  of  the  act  of 
June  7, 1862,  nor  secured  the  proclamation  required  by  said  section. 
This  is  only  material  as  affecting  the  question  of  good  faith  involved,  in  a 
refusal  by  Congress  to  make  appropriations  under  the  act  of  June  7, 
1862.  The  effect  of  a  refusal  is  the  same  whether  justifiable  or  not 
But  if  justifiable,  this  will  tend  to  strengthen  the  construction,  which 
has  been  given,  of  all  the  legislation  to  which  reference  has  been  made. 
It  has  been  shown  that  on  principle,  the  States  were  bound  to  accept 

the  provisions  of  the  act  of  June  7,  1862,  within  a  reasonable  time,  or 

•^ — - — ■ • - 

•  See  **The  Law  of  Claims  against  Governments,"  dtc,  by  William  Lawrence  [Coa- 
gress],  House  Rep.,  No.  134,  2d  session,  43d  Congress;  act  of  March  3,  1871, 16  SUU 
524,  providing  for  the  "Commissioners  of  Claims";  act  May  11,  1872,  17  Stat.,  97; 
act  March  3,  1873,  17  Stat.,  577. 
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failing  in  this,  (JooKress  might  in  good  faith  snpersode  them.  War  was 
then  dagrant,  and  (JoDgresa  could  not  afford  to  make  a  pledge  wliich 
for  any  considerable  period  would  prevent  a  change  of  policy.  Such 
change  might  be  required  by  that  highest  law,  Saluapopvli  suprema  est 

The  proclamation  of  emancipation  may  fnruish  some  evidence  on  the 
qoestion  of  time.  Its  period  prescribed  for  a  change  of  policy  was  &om 
September  22,  1862,  to  January  1,  1863 — one  hundred  days.  This  was 
Aanctioned  by  constitutioual  ameudmeuts  and  acts  of  Congress.  The 
act  of  June  7,  1802,  required  that  the  "insurrection  shall  be  put  down, 
and  the  people  shall  elect  a  legislature  and  State  officers,  who  shall 
take  an  oath  to  support  the  Constitution  of  the  Unito<l  States,  and  such 
fact  shall  be  proclaimed  by  the  President."  This  is  to  be  read  in  the 
light  of  history.  Efforts  had  been  made  in  some  States  by  *'  the  peo- 
ple," of  their  own  voluntary  action,  to  set  up  or  organize  loyal  State 
jiovernments,  but  these  were  ineffectual.  And  no  efforts  for  this  pur- 
pose were  made  under  the  act  of  June  7, 1662,  nor  within  any  reasona- 
ble time  thereafter.  Attempts  were  made,  after  flagrant  var  ceased, 
to  continue  iu  operation  the  State  governments  existing  during  the 
war,  but  these  were  set  aside  by  military  authority."  The  close  of  fla- 
grant war,  in  1865,  found  the  Stato  of  Tennessee  with  a  quasi  voluntary 
loyal  State  government  organized  by  the  aid  of  national  military  aa- 
thority.  The  act  of  June  7, 1862,  required,  as  a  condition  precedent  to 
the  right  of  any  State  to  payment  under  it,  that  the  President  should 
issue  a  proclamation  of  the  existence  of  the  facts  therein  required.  The 
President's  Proclamation  as  to  Tennessee  of  June  13, 1365  ( 13  Stat.,  763), 
was  the  first  on  the  subject,  and  others  followed  at  a  later  date.i     But 

*Uay  3,  1865,  Ooverour  Jowph  E.  Brown  iBsnod  a.  procUmation  calling  »  meeting 

«f  the  legiilature  Mo;  22.  This  was  nnnalled  by  military  order  or  Mi^or-Oeaeral 
<  Oilmotw,  and  by  ordering  a  aonventton. 

I  Ha;  8,  1905,  Gurernor  MoGrath,  of  South  Carolioft,  Humnioaed  th«  State  officers  to 
I  Columbia  to  remuie  tLeir  dutiaa,  but  this  was  annalleil  May  U,  by  military  order  of 

UaJor-OeDBral  Qilmore. 

PrOTiaioDal  governors  were  appointed  in  thege  and  other  States  by  the  Preaident. 
May  9,  1865,  the  Pregident,  by  prodamittion,  reoogniied  the  State  government  of 

which  Pierpont  was  Gnvnmor,  irhloh  may  have,  in  some  sense,  represented  a  govern. 

nseot  organiied  by  the  people. 

Bnt  all  these  Kovemuieuts,  except  that  of  Ti'oueasee,  were  superseded  by  the  reoon- 
I  Mraction   acts.     See  McPberson's  History   of   Reconstruction,   paieim ;   Lawienoe't 
'  fit>*«ch  as  to  Virginia  in  House  Heps.,  January  l:l,  1670,  3d  Sess.  41at  Cong.,  vol.  88, 
:  Olobe,  Part  1,  p.  4^1. 
'       ISeeschedule  of  these  In  Lawrence's  Law  of  Claims  against  Oovttrnments.  2M.    Thft 

bistoryof  the  recooatructioQof  the  Stales  declared  in  insurrection  may  be  found  in  Uo. 

Pbersou's  History  of  Keconstructioa ;  in  the  History  of  the  Beconstruction  Measures 

«f  the  Thirty-ninth  and  Fortieth  Congresses,  IdSS-'Sd,  by  Heary  Wilson,  Hartford,  IrtES; " 
I  ia  the  debates  and  legialatiouof  Congress,  and  in  other  current  history.  See  speeoh  ia 
I  Honae  Beps.  as  to  Oeorgin,  December  3-i,  1'^,  3d  Sess.,  4lBt  Cong.,  Globe,  vol.94,  Part 
I  7i  App.,  p.  34,  and  as  to  Mississippi,  March  31, 1S69,  Ist  Sess.  41sl  Cong.,  Qlobe,  vol. 

07,  App..  5. 


I 
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none  of  these  pretended  to  assert  a  compbance  by  any  State  with  the 
twelfth  section  of  the  act  of  June  7,  1862.  The  proclamation  as  to 
Tennessee  expressly  reserved  the  right  to  exercise  ^^  military  law  in 
cases  where  it  shall  be  necessary  for  the  general  public  safety."  The 
act  of  June  7, 18G2,  refers  to  a  time  <^  when  such  insurrection  shall  be 
put  down.''  It  required  a  loyal  State  government  in  operation.  This 
contemplated  an  end  to  the  war,  not  merely  an  end  to  ^^  flagrant  war," 
but  also  an  end  to  that  ^<  state  of  war,"  which  the  Tennessee  prodama- 
tion  recognized,  and  which  was  afiftrmed^  iu  effect,  to  exist  in  this  aad 
other  States,  during  the  period  of  militaiy  reconstruction  attempted  by 
President  Johnson  (proclamation  of  July  13, 1865, 13  Stat.,  771),  and, 
after  this,  during  the  ^^  reconstruction  acts."  This  ^<  state  of  war"  has 
been  described  as  ^^non  Jlagrante  bellOj  sed  nondum  oessante  beUo.^ 
(Lawrence's  Law  of  Claims,  209 ;  Mrs.  Alexander's  Cotton,  2  Wall., 
419.)  The  act  of  June  7,  1862,  evidently  contemplated  the  election  of 
a  ^^  legislature  and  State  officers  "  in  each  of  the  States  therein  referred 
to,  either  under  the  laws  of  the  respective  States,  or  by  their  voluntary 
action.  But  voluntary  reorganization,  except  to  a  certain  extent  in 
Tennessee,  was  not  effected.  President  Johnson  attempted  a  recon- 
struction as  his  ^^  policy,"  (proclamation  May  29,  1865,  13  Stat,  760), 
without  the  authority  of  any  statute,  but  this  did  not  look  to  voluntary 
State  action.  It  contemplated  executive  military  control  by  the  Presi- 
dent The  proclamation  of  April  2, 1866  (14  Stat,  811),  did  not  de- 
clare the  facts  required  by  the  act  of  June  7, 1862.  But  if  it  had  done 
so,  this  and  the  prior  proclamation  of  May  29, 1865,  were  disapproved 
by  Congress  (act  July  19, 1867, 15  Stat,  14),  and  provision  was  made 
by  that  body  for  the  reorganization  of  State  governments  in  ail  the  in- 
surrectionary States,  except  Tennessee.  See  the  << reconstruction  acts'' 
of  March  2, 1867  (14  Stat,  428),  March  23, 1867  (15  Stat,  2),  and  Jnly 
19, 1867  (15  Stat,  14) ;  joint  resolutions  of  July  20, 1868  (15  Stat,  257), 
and  February  18,  1869  (15  Stat,  344) ;  act  of  April  10, 1869  (16  Stat, 
41) ;  proclamations  of  May  14,  1869  (16  Stat,  1125),  July  13,  1869  (16 
Stat.,  1127),  and  July  15, 1869  (16  Stat,  1129),  and  act  of  December 
22, 1869  (16  Stat,  59.)  In  Tennessee  a  State  government  was  organ- 
ized under  the  direction  of  a  military  governor,  a  civil  governor  was 
elected  March  4,  1865,  and  the  State  was  restored  to  its  relations  to  the 
Union,  prior  to  the  "reconstruction  acts,"  by  the  joint  resolution  of 
Congress  of  July  24,  1866  (14  Stat.,  364).  The  reconstruction  thus  ef- 
fected, as  to  the  States  mentioned,  evidently  did  not  secure  the  "  elec- 
tion of  a  legislature  and  State  officers,"  as  contemplated  by  the  act  of 
June  7, 1862.  "This  act  looked  to  no  such  agencies  as  those  employed 
by  the  "  reconstruction  acts,"  nor  to  the  delay,  which  intervened  be- 
fore they  were  adopted.  Tins  reconstruction,  thus  linally  effected  and 
accepted  by  Congress,  was  that  required  by  the  "  reconstruction  acts," 
executed  and  made  effectual  by  military  authority.    No  proclamation 
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s  issned  by  the  Presideat  under,  or  looking  to,  the  twelfth  aectiou  of 
the  act  of  Jane  7, 1862.' 

3.  Finally,  the  twelfth  section  of  the  a«t  of  Jnne  7,  1862,  was,  in  its 
natnre  and  object,  and  from  the  ueceaaitiea  of  the  war,  designed  to  be 
temporary,  and,  not  ha\ing  been  accept*!  by  the  States  within  the  rea- 
sonable time  evidently  reqtiired,  expired  by  its  own  limitatioD,  before  the 
war  closed.  This  sufficiently  appears  fi:om  the  considei'ations  already 
presented.  It  follows,  that  no  State  has  any  right  to  payment  under 
the  twelfth  section  of  the  direct-tax  act  of  June  7,  1862. 

The  Secretary  of  the  Treasury  will  be  advised  accordingly. 

Treasitet  Department, 

First  Comptrnller''it  Offiee,  December  24,  1882. 


IS  THE  MATTER  OF  THE  APPOINTMENT  OF  A  SUBMTITUTK  TO  PEKFOSK 
THE  DUTIES  OF  CLERK  IN  THE  TSEASURlf  DEPARTMENT,  WITH  A 
RIGHT  TO  RECEIVE  PART  OF  THK  CLERK'S  SALARY.— SUBSTITUTE 
CASE. 


1.  There  U  uo  authority  of  Ii 

the  duties,  &n<l,  by  reasi 
the  Treaunry  Department. 

2.  Snob  snbetitulion  is  iinautliuri/^, 


,  liy  wliicli  II  Bubatitiite  can  bo  appointed  to  perform 
tlier«of,  receive  aiiy  part  of  the  salary,  of  k  olsrk  in 


)  against  public  policy,  and  is  piobibited  bjr 


3.  The  priociplcn  Btatvil  apply  also,  ns  to  substitatea  for  mesaeDgoni,  luiaiataiit  measen' 

geiB,  oopyiats.  watohmeu,  laborera,  and  other  employes  in  the  Department. 

4,  The  head  of  a  Department  may,  at  hix  pleuNiiro,  aoeept  the  resignation  of,  or 
remove,  »  elerlc,  and  reatore  him  to  office,  and,  Ju  the  mean  tltue,  appoint  nnothei 
penon  to  the  vacant  plaoe ,  with  a  right  to  the  whole  salary  pn-scribed  by  law. 

5>.  Bo  may  do  the  same  with  unofficial  amployiSs. 

6.  A  atatnte  may  nuthoriie  contracts  for  services,  and  give  authority  for  (he  employ- 
ment and  payment  of  persons  in  such  mode  aa  it  may  prescribe. 

September  10, 1S8:J.  a  clerk  in  the  Treasury  Department  addressed  a 
letter  to  the  Secretary,  reqnesting  "  an  extension  of  leave  of  abseaoe  of 
fifteen  days  •  •  ■  from  September  17th,  with  permission  to  employ 
a  sabstitnte  for  that  time;  the  person  employed  and  the  rate  of  com- 
pensation to  be  named  by  the  Secretary."  In  other  words,  the  applica- 
tion is,  that  the  clerk  be  permitted  to  retain  her  office,  remain  absent 

'State*  were  admitted  to  repreesntation  under  the  reuonstruction  acts  aa  follows: 
1.  Arkonaos,  act  Jane  22,  1668,  15  Stat.,  72 ;  2,  North  Catoliaa,  act  June  25,  1868, 
15  SUt.,  7J;  3.  Sonlh  Carolina,  act  June  25,  ISC':!,  15  Stat.,  7'i;  4.  Louisiana,  act 
June  as,  1866,  IS  Stat.,  T;t;  S.  Georgia,  act  June  25,  1868,  15  Stat.,  Ti;  6.  Alabama, 
act  Jone  85,  1B68, 15  Stat.,  73 ;  7.  Florida,  act  June  25, 1868, 15  SWl.,  73 ;  8.  Virginia- 
aet  Jannary  26,  IBTO,  16  Stat.,  63 ;  9.  MiwiHslppi.  act  February  33,  1870,  16  Stat.,  G7  : 
10.  Texas,  act  March  30,  1870,  16  Stat.,  SO;  act  May  4,  1870,  16  Stat.,  96. 

Aa  to  the  time  when  the  rebellion  was  suppressed,  seo  United  States  o.  Anderson, 
9  WalL,  56 ;  Erwin  e.  United  States,  97  IT.  S.,  :t93 ;  Lawrence's  Law  of  Claims  against 
Govemnieiits,  Ho'im  Rpp.,  No,  IM,  2d  «c«8.,  43.1  Congress,  2«9. 
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for  a  time,  receive  the  full  salary,  and  pay  a  portion  of  it  to  a  substi- 
tute  sele(*/ted  to  perform  the  duties  of  the  clerk  dnring  such  absence. 
In  this  way  the  voucher  for  payment  would  be  signed  by  the  clerk,  and 
this  only  would  be  presented  to  the  accounting  officers  for  settlement 
September  15, 1882,  this  letter  was  referred  by  the  Assistant  Secretary 
of  the  Treasury  to  the  First  Comptroller  ^^for  his  opinion  as  to  whether 
the  Department  can  authorize  the  request." 


Opinion  bt  William  Lawbsnoe,  First  Comptroller. 

Services  are  rendered  in  the  Treasury  Department  either  by  offioeiB, 
-^^  messengers,  assistant  messengers,  copyists,  watchmen,  laborers,  and 
other  employes"  (Bev.  Stat.,  169),  or,  in  some  cases,  by  contractors.  The 
officers  are  ^'appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate "  (Bev.  Stat.,  234,  268,  276),  or  by  the  Secretary 
of  the  Treasury,  and  the  messengers  and  other  employ^  by  the  latter 
authority.    (Bev.  Stat.,  169.) 

It  is  very  clear  that  a  substitute  cannot  be  lawfully  appointed,  or 
:authorized,  to  perform  the  duties  of  an  officer. 

1.  It  is  a  sufficient  objection  to  such  appointment,  or  service,  that 
there  is  no  statute,  or  rule  of  common  law,  which  authorizes  either. 

2.  The  Gonstitution  of  the  United  States  requires  that  <<all  executive 
and  judicial  Officers  •  •  •  shall  be  bound  by  Oath  or  AfBrmalioii, 
to  support  this  Gonstitution.''    (Art.  VI,  3.) 

The  statute  has  added  to  the  requirement  of  the  Gonstitation,  by  de- 
olaring,  that  "every  person  •  •  •  appointed  to  any  office  •  •  • 
shall,  before  entering  upon  the  duties  of  such  office,  and  before  being  en- 
titled to  any  part  of  the  salary  or  other  emoluments  thereof,  take  and 
subscribe"  an  oath  or  affirmation  in  these  words: 

"I,  A  B,  do  solemnly  swear  (or  affirm)  that  I  will  support  and  defend 

the  Gonstitution  of  the  United  States  against  all  enemies*  foreign  and 
•domestic^  that  I  will  bear  true  faith  and  allegiance  to  the  same;  that 
I  take  this  obligation  freely,  without  any  mental  reservation  or  poipoae 
of  evasion,  and  that  I  will  well  and  faithfully  discharge  the  duties  cf 
the  office  on  which  I  am  about  to  enter.  So  help  me  God."  (Bev.  Stat, 
1756, 1757,  1758.) 

There  is  no  authority  for  a  substitute  to  take  this  oath.  It  oan  only 
be  taken  by  the  ^^  person  elected  or  appointed  to  any  office."  (Ber. 
•Stat.,  1756.)  A  substitute  cannot  be  appointed,  as  such,  to  an  office 
held  by  another  person,  because  there  is  no  vacancy.  The  number  of 
clerks  is  limited  by  law.  A  failure  to  perform  the  duties  of  an  ofBee, 
-at  least  for  a  limited  period,  does  not  per  se  vacate  the  office.  An  office 
is  only  vacated  by  death,  resignation,  removal,  the  acceptance  of  aa 
incompatible  office,  judicial  ouster,  and,  perhaps,  by  long  abandonment 

3.  The  Gonstitution  and  the  statute,  by  requiring  an  oath  of  office  to 
i^recede  the  performance  of  any  official  duty,  necessarily  exclude  tie 
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light  of  any  anoflicml  i>cr80U  to  perform  duties  prescribed  by  statute 
for  ofBcers. 

4.  It  is  well  settled  by  tlie  cotniuoii  law  also  that  the  authority  to 
render  ofticial  services  ciuinot  be  delegated.  Thus,  it  is  said:  "The 
persou  to  whutii  any  ofBce  or  duty  is  delegated — for  example,  an  arbi- 
trator, caunot  lawfully  devolve  the  duty  on  another,  unless  he  be  ex- 
pressly autborized  so  to  do."  (Broom,  Legal  Maxims,  840.)  Tbe  maxim 
applies —  ^' delei/ata  potestas  n<m  potest  delegari." 

.  The  arrangement  for  a  substitute,  as  requested  in  this  ease,  ia 
Against  public  policy.  The  danger  of  substituting  unskillful  service 
ibr  that  resulting  from  official  esperieuee,  the  iwril  of  permitting  service 
vithout  the  sanction  of  an  oath  to  perform  it  faithfully,  the  encourage- 
ineut  it  would  give  to  oSlcial  absenteeism  and  favoritism,  and  the  in- 
justice of  permitting  an  ofilcer  i>erformiug  uo  service  to  receive  com- 
pensatiou  for  the  service  of  a  substitute,  must  all  be  manifest.  If  the 
Unties  of  an  officer — a  clerk  being  an  officer — in  one  position,  may  be 
delegated,  upon  the  same  principle,  those  of  any  other  officer  in  any 
«tber  position  may  be.  It  will  not  be  j)retended  that  the  head  of  a  D&- 
partmeut  or  Bureau  can,  without  specific  statutory  authority,  substi- 
tute au  unofficial  person  to  perform  bis  duties.  If  unofficial  persons 
may  be  placed  in  charge  of  official  duties,  they  will  not  be  amenable  to 
the  statutory  provisions,  which  punish  official  delinquency,  and  this 
•afeguard  will  ha  taken  from  the  public.     (Rev,  Stat.,  5181-5505.) 

6,  The  employment  of  substitutes  is  prohibited  by  the  fourth  section 
of  the  legislative,  executive,  and  jndicial  appropriation  act  of  August 

1S82  (211  Stat.,  255),  as  follows : 

Sec.  4.  That  no  civil  officer,  clerk,  draughtsman,  copyist,  messenger, 
■saistant  messenger,  mechanic,  watchman,  laborer,  or  other  employee 
«ball  after  the  first  day  of  October  next  be  employed  in  any  of  the  ex- 
ecutive departments,  or  subordinate  bureaus  or  offices  thereof  at  tbe 
■eat  of  government,  except  only  at  such  rates  and  in  sucb  numbers,  re- 
spectively, as  may  be  specifically  appropriated  for  by  Ooogress  for  such 
clerical  and  other  personal  services  for  each  fiscal  year ;  and  no  civil 
officer,  clerk,  draughtsman,  copyist,  messenger,  assistant  messenger, 
mechanic,  watchman,  laborer,  or  other  employee  shall  hereafter  be  em- 
ployed at  the  seat  of  government  in  any  executive  department  or  sub- 
ordinate bnreau  or  office  thereof  or  be  paid  from  any  appropriation  made 
for  contingent  expenses,  or  for  any  specific  or  general  purpose,  unless 
aueh  employment  is  authorized  andpayment  therefor  specijicatly  provided  tn 
the  law  granting  the  appropriation,  and  Uwn  only  for  services  actually  ren- 
ewed in  connection  with  and  for  the  purposes  of  the  appropriationfrom  ichiah 
^gment  is  made,  and  at  the  rate  of  compensation  usual  and  proper  for  such 
•Mervices,  and  after  the  first  day  of  Octoher  next,  section  one  hundred  and 
■eventy-two  of  the  Kexised  Statutes,  and  all  other  laws  and  parts  of 
laws  inconsistent  with  the  provisions  of  this  a«t,  and  all  laws  and 
parts  of  laws  authorizing  the  employment  of  officers,  clerks,  draughts- 
men, copyists,  messengers,  assistant  messengers,  mechanics,  watchmen, 
laborers,  or  other  employees  at  a  different  rate  of  pay  or  in  excess  of  the 
numbers  authorized  by  appropriations  made  by  Congress,  be,  and  they 
are  hereby,  re|>ealed ;  and  thereafter  all  details  of  cvvll  offi*»i\ft,  (i\«i^%, 
<or  other  Bvborfliaate  employees  from  places  outside  ot  tVe  \>\ftX.v\cX  »it 
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Golambia  for  daty  within  the  District  of  Colambia,  except  temporary 
details  for  duty  counected  with  their  respective  offices,  be,  and  m 
hereby,  prohibited ;  and  thereafter  all  moneys  accruing  from  lapsed 
salaries,  or  from  unused  appropriations  for  salaries^  shall  be  covered 
into  the  Treasury. 

It  is  equally  certain  that  any  arrangement  by  which  a  substitute 
would,  by  reason  of  performing  the  duties  of  an  officer,  be  entitled  in 
future  to  receive  any  part  of  the  salary  of  such  officer  is  unlawful.  There 
is  no  statute  or  rule  of  common  law  which  sanctions  a  coutract  to  give 
such  right.  1 1  is  expressly  prohibited  by  the  statute  giving  every  officer 
a  light  to  his  salary,  and  by  the  statute  declaring,  that  <^  all  transfers 
and  assignments  made  of  any  claim  upon  the  United  States,  or  of  any 
part  or  share  thereof,  or  interest  therein,  •  •  •  shall  be  absolutely 
null  and  void,  unless  •  •  •  made  •  •  •  after  •  •  •  the  issuing 
of  a  warrant  for  the  payment  thereof."  (Bev.  Stat,  3477.)  It  is  well 
settled  that  this  provision  is  not  directory,  but  mandatory.  Even  with- 
out the  statute  such  assignment  of  any  part  of  a  salary  is  void  at  com- 
mon law  as  against  public  policy.  (Claims- Assignment  Case,  ante  13; 
Bliss  V.  Lawrence,  68  N.  Y.,  442;  Billings  v.  (yBrien,  45  How.,  K.T., 
Pr.,  400.)  The  statute  cited,  and  the  principles  stated,  may  not  all  be 
applicable  as  to  substitutes  for  ^^  messengers,  assistant  messengers,  copy- 
ists, watchmen,  laborers,  and  other  employes,"  but  most  of  them  are  so, 
and  exclude  any  authority  to  employ  or  pay  substitutes. 

The  head  of  a  Department  may,  at  his  pleasure,  accept  the  reeignatioD 
of,  or  remove,  a  clerk,  and  restore  him  to  office,  and  in  the  mean  time  ap- 
X>oint  another  person  to  the  vacant  place,  with  a  right  to  the  whole  salary 
prescribed- by  law.  He  may  do  the  same  with  unofficial  employ^  Bat 
there  can  be  no  lawful  arrangement  between  an  officer  or  employe  oc- 
cupying a  position  in  the  Department  and  any  other  person  as  a  sub- 
stitute for  a  division  of  the  compensation  fixed  by  law. 

In  rare  cases  services  may  be  provided  for  by  contract.  (Bev.  Stat., 
3677,  3678,  3679,  3733,  3737.)  Neither  the  contract,  nor  the  right  to 
compensation  under  it,  can  be  lawfully  assigned.  (Bev.  Stat.,  3737.) 
Under  a  general  statutory  power  to  make  contracts  for  services,  and  to 
fix  the  amount  of  compensation,  there  may  be  a  principal  contractor, 
entitled  to  receive  payment,  and  authorized  to  employ  such  persons, 
and  on  such  terms  as  to  payment,  as  he  may  deem  proper.  But  when 
the  head  of  a  Department  makes  a  contract  for  the  services  of  specified 
persons  at  a  fixed  compensation  for  time  of  service,  there  can  be  no  sub- 
stitution of  any  other  persons,  except  by  mutual  consent  in  a  form  eqnal 
to  a  new  contract^  and  in  no  event  can  there  be  an  arrangement  to  ac- 
cept the  services  of  a  substitute,  with  a  portion  of  the  compensation  for 
such  service  to  be  paid  to  any  other  person. 

The  Secretary  of  the  Treasury  is  advised  that  the  a])plication  in  tbis 
case  for  permission  to  employ  a  substitute  cannot  lawfully  be  granted. 

Treasury  Department, 

First  Comptroller'^  Ofuc,  l>eivm(»€v  *>(K  ISHi'. 
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1.  Tbo  law  ivqiiireB  tliut  one  mit  of  the  <lu(>licat<:  uHijiual  vuuohcra,  wbii'h  are  trati*- 

■nitteil  b;  diplotoatic  and  cimenJar  officers  to  tbeDepartmeul  of  Statp,  for  aaudrf 
cuQtiugeDt  and  miscellanpous  <liHbiirgi?iu<>DtB,  shall  be  iiled  fur  Hettleiueot  with 
th?  proper  aci^onntiDg  otBcers  of  the  Treasury  DepaTtiuenl. 

2.  The  proper  accouutiug  ofHcent  of  the  Treasury  Dejiartioeut  are  required  t»  settle 

Aud  adjust  all  Bncb  accounts.  Tbe  approval  thereof  Ju  the  Department  of  State 
ii  not  coDclasive  on  tbe  accunntiug  officers  of  tbe  Treasury  Department. 

3.  This  resnits  tVom  the  fact,  that  the  Burosn  of  Aacuuntu  in  tbe  Department  of  State 

cBjiDot  finall;  settle  eucb  accounts. 

4.  When  a  diplomatic  or  consular  officer  draws  his  draft  ou  tbe  Secretary  of  State  for 

tbe  purpose  of  raising  money  to  make  payment  of  such  accoiintH,  it  should  not 
be  paid  by  the  iliebursiog  clerk  of  tbe  Department  of  State,  but  upon  a  requisi- 
tion msdu  by  the  Secretary  of  State  (with  Ibedraft  attached)  upon  the  Secretary 
of  tbe  Tiuasury,  and  the  diplomatic  ur  conanlar  officer  should  be  charged  there- 
with. 

The  statute  provides  for  a  disbursing  clerk  in  the  Department  of 
State.  (Kev.  Stat.,  169, 173,  174,  176,  201.)  Tbe  act  of  June  20,  1874 
(18  Stat.,  90),  makes  an  appropriation  "tor  sis  chiefs  of  bureaus,  (con- 
salar,  diplomatic,  accoants,  rolls  and  library,  statistics,  and  indexes  and 
archives,)  at  two  thousand  four  hundred  dollars  each,  fourteen  thou- 
sand foar  hundred  dollars."  "There  is  no  statute  which  defines  the  du- 
ties of,  or  otherwise  creates,  a  bureau  of  accoants,  or  a  chief  of  such 
bureau,  in  the  Department  of  State.  The  act  of  March  3, 1875  (18  Stat., 
349),  provides  that  "the  chief  of  the  Bureau  of  Accounts  may  be  ap- 
pointed by  the  head  of  the  Department  disbursing  clerk  of  the  Depart- 
meot  of  State." 

In  a  correspondence  betweeu  the  Treasury  and  State  Departments  in 
1882,  questions  were  considered  as  follow  :  • 

"  I.  Whether  the  disbursing  clerk,  who  is  chief  of  the  Bureau  of  Ac- 
coantfl,  and  wbo  settles  sundry  accounts  of  consular  officers,  and  pays 
SDCh  balances  as  he  finds  due,  must,  in  rendering  his  accounts  to  the 
Treasury  Department,  furnish  the  vouchers  upon  which  he  adjusted 
said  accoants  f 

"2.  Have  the  accounting  officers  of  theTreasury  Department  the  right 
to  re-examine  those  vouchers  and  to  decide  upon  the  audit  of  tbe  De- 
partment of  State ;  and  are  they  restricted  to  evidence  showing  the 
payment  of  the  money,  the  purposes  for  which  it  was  paid,  and  that 
payment  was  approved  by  the  Department  T 

"3.  In  connection  with  tblstbe  inquiry  arises,  did  the  creation  by  Con- 
gress of  a  Bureau  of  Accounts  in  the  Department  of  State  invest  that 
-Department  with  authority  to  finally  settle  said  accoants  1 

"  4.  What  is  the  proper  mode  of  paying  drafts  drawn  by  diplomatic 

*Mjiy26,  lAB,  letter  of  tbe  Secretary  of  the  Treiuary  to  tbe  Secretary  of  Slate, 
June  17,  ISdi,  letter  of  Seorotarj'  nf  State  in  reply, 

September  19,  \BH-i,  k'tier  of  William  Lawrence,  Finit  Comptroller,  to  tbe  Hon. 
Frwlerick  T.  Frplingbu.vBcn,  Secretary  of  State.     (Letter  Book,  p.  ^SX.^ 
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and  consular  officers  on  the  Secretary  of  State  to  secure  payment  of 
such  accounts  f  ^ 

A  letter  of  the  Honorable  Secretary  of  State,  dated  Jnne  17, 1882,  to 
the  honorable  Secretary  of  the  Treasury  on  these  subjects  was  by  the 
latter  referred  to  the  First  Comptroller  for  his  opinion,  which  was  ac- 
cordingly prepared  and  transmitted  to  the  Secretary  of  the  Treasury 
June  26, 1882. 

September  19, 1882,  the  First  Comptroller  addressed  a  letter  to  the 
Honorable  Secretary  of  State,  saying: 

^^  The  accounts  of  B.  C.  Morgan,  disbursing  clerk  of  your  Depart- 
ment, for  contingent  expenses  of  consulates,  &c.,  to  December  31,1881, 
have  been  a^usted  by  the  Fifth  Auditor  and  referred  to  this  office  for 
final  action. 

^^  In  the  a^ustment  of  said  accounts  the  Auditor  has  thought  proper 
to  suspend  all  payments  made  by  Mr.  Morgan  which  are  not  austained 
by  the  vouchers  of  the  consular  officer.  In  those  cases  where  the  con- 
sular officer  has  drawn  on  you  for  the  amount  shown  by  his  acooont, 
and  sustained  by  the  proper  vouchers,  Mr.  Morgan  has  paid  the  drafts 
from  funds  in  his  hands,  and  filed  them  and  the  account  current  as  his 
vouchers  in  his  accounts,  retaining  the  vouchers  on  which  the  aeeoont 
was  predicated.  The  Auditor  does  not  deem  these  papers,  supported 
by  the  vouchers,  a  proper  warrant  for  him  to  allow  the  payment,  and 
hence  he  has  suspended  said  amounts. 

'^  I  find,  upon  an  examination  of  similar  accounts,  that  this  praotioe 
has  prevailed,  and  that  the  disbursements  made  by  Mr.  Morgan  and  his 
predecessors  have  been  allowed  upon  simyar  evidence  of  payment,  and 
in  view  of  this  fact,  and  that  your  Department  has  not  been  informed 
that  any  change  in  the  pnictice  had  been  made  by  the  accounting  officers, 
I  have  directed  that  the  accounts  now  in  my  office  be  settled  as  here- 
tofore, •    •    •  so  as  to  close  out  the  last  fiscal  year.  •     •     •." 

The  letter  then  refers  to  the  opinion  given  to  the  Secretary  of  the 
Treasury  by  the  First  Comptroller  June  26,  1882,  and  gives  a  copy 
thereof,  material  portions  of  which  are  as  follow : 

The  practice  of  settling  these  accounts  (or  a  portion  of  them)  in  the 
Department  of  State  is  of  long  standing,  and  is  prior  to  the  organiza- 
tion of  the  Bureau  of  Accounts,  and  the  payments  made  by  the  disbursing 
clerk  on  such  accounts  have  been  allowed  by  the  Fifth  Auditor  and  First 
Comptroller,  upon  the  presentation  of  the  account  current  and  the  re- 
ceipt of  the  party  to  whom  payment  was  made,  or  in  cases  where  drafts 
are  drawn,  the  surrender  of  the  draft — the  transaction  bearing  the  ap- 
X>roval  of  the  Secretary  of  State  or  one  of  his  assistants.  This  has  al- 
ways been  considered  a  sufiicient  warrant  for  the  disbursing  clerk  in  the 
settlement  of  his  accounts. 

The  Fifth  Auditor  ♦  •  •  insists,  that  the  vouchers  appertaining  to 
each  consular  account  should  be  transmitted  to  the  Treasury  Depart- 
ment with  the  disbursing  clerk's  accounts. 

The  letter  of  the  Secretary  of  State  to  the  Secretary  of  the  Treasuiy 
states  that  "  The  consular  regulations  prescribed  by  the  President,  and 
which  have  the  force  and  ett'ect  of  law,  direct  that  certain  si>ecified  ac- 
counts of  consuls  shall  be  transmitted  directly  to  this  (State)  Depart- 
ment. Amongst  these  are  rent  and  miscellaneous  expenses,  acooonts 
for  clerk  hire  and  for  pay  of  persons  employed  but  not  formally  com- 
missioned, as  guards  and  mter\vT^leT^'  accounts,  for  rent  of  prisons,  &c— 
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II  short,  all  ncconnts  specially  ordered  by  tbis  Department."  It  further 
states  "  that  the  Department  of  State  is  charged  with  their  examination 
and  adjnstment.  The  right  and  the  duty  of  this  (State)  Department  to 
settle  these  aecouuts  is  not  questioned  by  the  Fifth  Auditor,  nor  can  it 
Ibeqnestioned." 

The  "coDSular  regulations"  referred  to  above  are  evidently  aa  follow: 
Art.  XXVI,  section  600,  page  173,  which  states  that  "  the  following  eep- 
jarate  accounts  are  to  be  transmitted  to  the  Department  of  State,"  as 
named  above  in  the  letter  of  the  Secretary. 

Sectiou  501,  page  174,  designates  the  accounts  to  be  sent  directly  to 
■the  Fifth  Auditor.  Section  502,  page  174,  states  that  the  accounts  seat 
to  the  Department  of  Stat«  should  be  in  duplicate  in  order  that  one  tet 
may  be  retained  in  the  Departmeut.  Sections  530  and  531,  page  181^ 
designate  the  Departments  on  which  said  officers  shall  draw  drafts. 

The  act  of  Jnne  20, 1874  (18  Stat.,  90),  organizing  a  Bureau  of  Ac- 
counts in  the  Department  of  State,  docs  not  confer  any  special  powers  to 
indjost  accAuntB,  bat  tiach  Bnrenn  of  Accounts  is  simply  designated  as 
a  bureau  to  receive  and  examine  the  accounts  directed  to  he  transmitted 
>y  section  500  of  the  Regulations.  The  act  of  March  3, 1875  {18  Stat.» 
349),  authorizes  the  appointment  of  the  chief  of  the  Bureau  of  Accounts 
,A8  dishorsing  clerk  of  the  Department,  but  confers  no  powers  on  him 
other  than  those  delegated  to  disbursing  clerks  in  tke  several  Departments. 

It  is  admitted  that  the  liegulations  have  all  the  force  and  effect  of 
law,  but  only  so  far  as  they  conform  to  the  law.  A  regulation  in  viola- 
tion of  law  can  have  no  force  or  eS'ect  whatever.  Regulations  are  for 
the  purpose  of  securing  uniform  practice  under  the  law,  or,  in  other 
vords,  for  more  effectually  carrying  out  the  legal  enactments  to  which 
tbey  refer.  Mr.  Morgan,  in  the  presentation  of  his  accounts,  furnishes 
the  evidence  of  payment,  the  account  on  which  the  payment  is  predicated, 
and  the  official  approval  of  the  Departmeut  of  said  payment.  He  is  an 
officer  of  the  Department,  and,  as  such,  be  must  obey  the  mandates  of 
Uie  Secretary.  He  has  accounted  for  the  moneys  receivetl  and  dis- 
bursed by  him,  and  his  integrity  is  not  questioned.  The  refusal  to  far- 
niflh  the  vouchers  to  the  Fi^h  Auditor  is  not  Mr,  hut  that  of  the  Secre- 
tary of  State.  His  record,  as  to  the  performance  of  his  duties,  is  fall 
jUid  clear.  The  question  at  issue  is,  can  the  accounting  officers  of  the 
ITreasory  go  behind  that  record  [his  action  In  approving  accounts]  t 
,  If  he  has  the  legal  right  to  settle  fluatly  the  accounts  in  question,  under 
orders  of  the  Secretary,  or,  in  other  words,  if  the  Department  of  State 
CaQ  legally  and  finally  settle  them,  its  action  cannot  be  revised  nor  re- 
'reraed  by  any  other  Department,  and  consequently  the  vouchers  are  of 
DO  value  to  any  other  Department,  other  than  those  which  show  the  na- 
ture and  the  amount  of  payment.  The  latter  are  necessary  to  show  what 
kpprop nations  should  be  charged  or  credited.  As  the  practice  now  ex- 
ists, a  part  of  the  accounts  aie  settled  by  the  Department  of  State,  and 
ft  part  by  the  Treasury  Department.  This  presents  a  strange  anomaly, 
Bnd  is  conclusive  to  my  mind  that  the  present  practice  is  wrong.  If  the 
Department  of  State  can  settle  a  portion  of  them,  it  can  settle  all,  and 
'ixe  Treasury  Department  has  no  right  to  adjust  any;  and  vice  versa. 

The  Begulatioua  reqnire  consular  officers  to  traTismit  certain  accounts 
ind  vouchers  to  the  Department  of  State,  hut  I  fail  to  find  any  author- 
ity- to  settle  them  there.  My  construction  of  section  500  of  the  Regula- 
tions is,  that  the  Department  of  State  shall  receive  them,  examine  them, 
iDcl,  after  approving  or  disapproving  them,  or  any  part  of  thtni,w&s 
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them  to  the  Treasury  Department  for  settlement ;  and  this  opinion  is 
confirmed  by  the  clause  in  section  502  of  said  Regulations,  which  says, 
that  '^  they  should  be  prepared  in  duplicate,  with  duplicates  of  the  accimi- 
panying  vouchers,  in  order  that  one  set  may  be  retained  in  the  Depart- 
ment This,  by  impb'cation  at  least,  -infers  that  the  oiker  set  shall  be 
sent  to  the  Treasury  Department  for  adjustment.  This  is  confirmed  by 
the  clause  of  section  523  of  the  Regulations,  that  *^  the  acconnting  offi- 
cers [of  the  Treasury]  •  •  •  are  required  to  see  that  no  penon 
receives  money    ♦    ♦    •    but  by  lawful  title.'' 

Internal  revenue  officers  are  required  to  transmit  certain  acoounts  to 
the  Commissioner  of  Internal  Revenue,  but,  after  the^'  have  been 
properly  ins][>ected  by  him,  they  are  referred  to  the  Auditor  for  settle- 
ment The  right  to  receive  does  not  imply  the  right  to  adjust  and 
settle  finally. 

Section  236  Revised  Statutes  enacts  that  ^^all  claims  and  demandi 
whatever  by  the  United  States  or  against  them,  and  all  accoontB  what- 
ever in  which  the  United  States  are  concerned,  either  as  debtors  or  as 
creditors,  shall  be  settled  and  adjusted  in  the  Department  of  the  Treas- 
ury." The  proper  construction  of  this  section  is,  that  all  claims,  demands, 
and  accounts,  except  in  cases  where  Congress  shaU  specifically  state  other- 
wiscj  shall  be  settled  here.  In  certain  cases  of  payments  under  treaties, 
or  by  joint  commission,  as  in  the  case  of  the  fishery  award.  Ck>ngress 
enacted  that  the  amounts  should  be  determined  and  paid  by  the  Depart- 
ment of  State,  otherwise  it  could  not  have  been  done. 

Section  277  Revised  Statutes  states  that  '^the  Fifth  Auditor  shall  re- 
ceive and  examine  all  accounts  accruing  in  or  relative  to  the  Depart- 
ment  of  State."  This  refers  to  those  claims  and  demands  stated  in 
section  236  Revised  Statutes,  and  which,  under  section  500  of  the  Beg- 
ulations,  are  transmitted  to  the  Department  of  State.  In  short,  this 
section  designates  who  shall  settle  and  adjust  the  accounts  named  in 
section  500  of  the  Regulations.  Had  the  law  contemplated  the  settle- 
ment of  these  accounts  in  the  Department  of  State,  it  would  have  ex- 
pressly stated  it,  as  it  does  in  defining  the  duties  of  the  Fifth  Auditor. 
[The  statute  expressly  requires  that  ^^snch  accounts,  with  the  vouehen 
necessary  to  the  correct  and  prompt  settlement  thereof,  shall  be  sent 
•  •  •  to  the  Bureau  to  which  they  pertain."]  (Rev.  Stat,  3622 ;  Wat- 
kins  V.  United  States,  9  Wall.,  764.)  As  the  expenses  named  in  section 
500  of  the  Regulations  are  incurred  under  instructions  of  the  State  De- 
partment, it  is  necessary  that  they  should  be  rendered  to  that  Deptft- 
ment  for  its  scrutiny,  in  order  to  ascertain  if  the  expenditures  are  proper, 
and  in  accordance  with  such  instructions,  before  being  a4justed  as  re- 
quired by  section  236  Revised  Statutes ;  and  the  approval  of  the  Depart- 
ment of  State  is  a  voucher  to  the  accountiog  officers  that  the  account 
is  a  proper  one  for  examination  and  report  in  the  Treasury  Department 
Consular  officers  are  required  to  give  bond  for  the  faithful  performance 
of  their  duties,  and  for  the  payment  of  balances  found  due  to  the  United 
States.  These  balances  must  be  ascertained  on  an  account  stat^  by 
the  Fifth  Auditor,  and  certified  by  the  Comptroller  to  the  Register  of 
the  Treasury,  where  it  is  officially  recorded.     (Rev.  Stat.,  191.) 

Section  209  Revised  Statutes  makes  it  the  duty  of  the  First  Comp- 
troller "to  superintend  the  recovery  of  all  debts  certified  by  him  to  be 
due  to  the  United  States,  and  for  that  purpose  to  direct  all  such  salts 
and  legal  proceedings."  Hence  he  can  only  institute  suits  for  balances 
found  due  by  the  Treasury  Department  and  certified  by  him.  The  law 
evidently  designs  that  the  accounts  of  consular  officers  shall  be  settled 
in  such  manner  as  will  render  their  sureties  liable  for  balances  due  to  the 
United  States  as  certi^eOL  \>y  \X\^Tv\^\.  ViQw^\?cQ\\^\^^nd^  in  order  to  do 
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d)ii>,  tbey  must  be  adjUBte«l  by  the  Fifth  Auditor  and  eveDtaally  be- 
wme  a  matter  of  reconl  on  the  books  of  tlie  Treaaiiry.  The  First  Coinp- 
roller  cantiot  iuatitute  anits  on  acuotints  settled  in  the  Deparlment  of 
kate,  wj  there  is  no  i-ecord  here  of  such  transactions.  In  a  word,  thp 
tractice  of  settling  such  accounts  in  the  Department  of  State  [in  prac- 
ical  effect]  bars  the  Governmeut  from  legal  proceedings  against  the 
itreties. 

lu  the  case  of  George  C.  Driggs,  late  commercial  agent  at  Hull,  who, 
II  the  opinion  of  the  Secretary  of  State,  whs  a  debtor  to  the  United 
}tat«8,  the  Solicitor  of  the  Treasury  was  asked  to  institute  proceedings 
^inst  his  suretiea  to  recover  the  amount  due.  The  Solicitor  requested 
he  First  Comptroller  to  prepare  the  necessary  papers,  but  an  examiua- 
EoQ  of  the  books  of  the  Treasury  Department  showed  that  no  snch  ac- 
louots  hiul  been  settled  there,  and  no  balances  had  been  certified  by 
be  CoiDptroller.  No  transcript  coold  be  furnished,  and  no  action  could 
>e  had  against  the  sureties.  This  case  is  fully  sot  out  in  letter  of  Jan- 
Wry  19,  1882,  to  the  Solicitor  of  the  Treasury. 

There  can  be  no  question  that  the  law  contemplates  and  requires  that 
ha  accounts  of  all  oflicers  of  the  United  States,  and  especially  of  those 
ifficers  who  give  bonds,  and  who  are  of  themselves  and  with  their  sore- 
ies  directly  amenable  to  the  Government, "  shall  be  settletl  and  adjusted 
D  the  Department  of  the  Treasury."  Their  bonds  are  filed  in  the  Treas- 
ipy  I>epartment,in  order  that  they  may  be  prosecuted  to  recover  amounts 
hie  the  Government,  and  this  cannot  be  done  unless  the  accounts  are 
ettled  in  the  Treasury  Department.  As  officers  of  the  Government, 
beir  accounts  must  be  settled  in  their  names,  and  tbey  be  held  respon- 
lible.  When  such  accounts  are  settled  in  the  Department  of  State,  aud 
ibe  payments  m:ule  by  the  disbursing  clerk  there,  the  consular  officer 
tnd  his  sureties  are  released  from  all  responsibility,  and  the  disbursing 
lerb  becomes  liable  in  his  ateail.  Such  a  practice  is  not  only  inexpe- 
lient,  but  is,  in  my  opinion,  without  warrant  of  law. 

If  the  Department  of  State  can  settle  a  part  of  the  accounts  of  con- 
nls,  for  contingent  expenses,  it  should  settle  them  all,  but  this  it  is  an- 
ble  to  do  in  cases  where  the  fees  are  Hp[i1ioil  to  such  espouses,  and 
lenoB  they  cannot  be  divided  between  two  Departments.  The  Depart- 
Dent  of  State  is  as  fully  competent  to  settle  accounts  for  relief  of  sea- 
Den — in  fact  every  account  consular  officers  may  render;  for  the  right 
Id  settle  one  implies  the  right  to  settle  all. 

As  I  have  stated,  my  opinion  is,  that  the  right  of  a  Department  to  set- 
)e  and  pay  an  account  carries  with  it  the  right  to  retain  the  vouchers, 
ind  that  the  only  duty  left  for  the  Treasury  Department  to  i»erform  in 
nch  cases  is,  to  ascertain  that  the  payments  were  made  from  the  proper 
ppropriations  and  under  proper  api>roval.  Such  has  been  the  practice 
leretofore,  and,  as  the  aocounta  now  before  me  conform  to  that  practice, 
md  as  neither  the  State  Department  nor  its  disbursing  clerk  has  been 
Dformed  that  any  change  was  contemplated^  shall  allow  the  accounts 
INB,  as  formerly,  so  that,  in  justice  to  the  Department  of  Stato,  this 
tractice  should  continue,  until  due  notice  has  been  given  to  the  contrary. 

I  am  fully  convinced  that  said  practice  is  contrary  to  the  provisioDS 
f  law;  that  it  should,  witliont  delay,  be  changed  to  conform  thereto; 
bat  all  such  accounts,  after  being  examined  in  the  Dejiartment  of  State, 
bonld,  with  the  vouchers,  be  referred  to  the  Fifth  Auditor  for  settle- 
Dent  and  ret>ort;  and  that,  when  drafts  predicated  on  such  accounts 
ire  drawn  on  the  Secretary  of  State,  they  should  not  be  paid  by  the 
labarsiog  clerk  of  the  Department  of  State,  but  upon  a  requisition  of 
be  Secretary  of  Stat*  (with  tlie  draft  attached]  upon  the  SecTft^ars  (A 
be  Treasury,  and  the  consular  officer  charged  Uiercwlt\i.  WM^Xoai^AJa 
B.  Ei.  219 23 
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or  cofisalar  officers  do  not  advance  money  to  )>ay  such  voachers.  Thej 
respectively  draw  drafts  on  the  Secretary  of  State,  and  negotiate  them 
^ith  bankers  abroad,  and  in  settlement  of  their  accounts  iu  the  Treas- 
tiry  Department  they  are  credited  with  vouchers,  and  with  loss  by 
exchange,  and  charged  with  the  amount  of  the  drad». 

This  practice  will  comply  with  the  law,  will  give  the  Department  of 
State  the  same  control  over  the  accounts  that  it  now  has,  will  make  the 
officers  liable  under  their  bonds  for  moneys  due  from  them,  and  will 
make  the  records  of  the  Treasury  Department  a  complete  exhibit  of  their 
accounts  with  the  Government. 

I  therefore  suggest  that  this  practice  commence  with  the  present  fis- 
cal year.* 
TBEA.SURY  Department, 

First  Comptroller's  Office,  December  22,  1882. 


*The  clasnes  of  accoimtH,  to  which  reference  is  here  made,  are  generally  such  MUt 
covered  by  approprintionn  iu  the  consular  and  diplomatic  appropriation  actof  llarth 
3,  IH83,  as  follow  : 

For  contingent  expenses  of  foreign  intercourse  proper,  and  of  all  the  mimoiii 
abroad,  eighty* tive  thousand  dollars. 

For  continiient  expenses  of  United  States  consulates,  such  as  stationerj,  book* 
cases,  arms  of  the  l.'uited  States,  seals,  presses,  and  flaffs,  rent,  freight,  pontage,  tnd 
other  necessary  miscellaneous  matters,  one  hundred  ana  ten  thonaand  dollars. 

For  bringing  home  from  foreign  countries  persons  charged  with  crimes,  and  f  i- 

penses  incidental  thereto,  five  thousand  dollars. 

#  •  #  •  •  «  ■ 

For  expenses  which  may  be  incurred  in  acknowledging  the  Bervices  of  maaten 
and  crews  of  foreign  vessels  in  rescuing  American  citizens  frrmi  shipwreck,  four  thoi* 
sand  tive  hundre<l  dollars. 

To  meet  the  nort'ssary  expenses  attendant  upon  the  execution  of  the  nentrslitr 
act,  to  bo  expended  under  (lie  direction  of  the  I'resideut,  pursuant  to  the  reqnireiiHiit 
of  section  two  hundred  and  ninety-one  of  the  Ueviswl  Statute's,  t-<»n  thousand  dollan, 

or  so  much  there4»f  a^  may  be  necessary. 

»  «*»*#  ft  «  • 

For  contribution  to  the  nmintenanco  of  the  International  Bureau  of  Weights  iod 
Measures,  in  eonforniity  with  the  terms  of  the  convention  signed  May  twentieth, 
eighteen  hundred  and  seventy-five,  to  be  expended  under  the  direction  of  the  Secre- 
tary of  Stat^,  two  thousand  tWo  hundred  and  seventy  dollars. 

For  contribution  to  the  maintenance  of  the  International  Prison  Commission,  \« 
he  expended  under  the  direction  of  the  Secretary  of  8tati>,  two  hnudred  and  fifty 
•dollars. 

There  are  some  other  special  accounts  of  the  same  character.  The  appropristioi 
act  provides  for  expenses  as  follow : 

For  rent  of  prisons  for  American  convicts  in  Siam  and  Turkey,  and  for  wagetof 
■xeepers  of  the  same,  two  thousand  dollars. 

For  rent  of  prison  for  American  convicts  in  China,  one  thousand  five  hondnd 
-nlollars. 

Fi>r  wages  of  kee]>er8,  care  of  otfenders,  and  expenses  in  China,  nine  thousand  fi^« 
.^iundre<l  dollars. 

For  rent  of  prison  for  American  convicts  in  Japan,  seven  hundred  and  fifty  dollars. 

For  wages  of  keepei-s,  care  of  offenders,  and  expenses  in  Japan,  five  thouMDii 
•  'lollars. 

For  rent  of  court  house  and  Jail,  with  grounds  a[)purtenant,  at  Yeddo.  or  nrh 
v>ther  place  in  Japau  as  nliall  be  designattul,  three  thousand  eight  hundred  and  fifty 
dollars. 

For  rent  of  buildings  for  legation  and  other  purposes  at  Peking,  or  such  othff 
place  iu  China  as  sball  be  designated,  three  thousand  one  hundred  dollars. 

Under  the  above  appropriations,  consular  othc«rs  draw  for  the  amounts  due,  asshova 

i^iy  their  accounts,  and  their  drafts  are  paid  by  requisitions  on  the  Secretary  of  tbe 

Treasury,  and  their  accounts  settled  iu  this  Department  as  provided  by  law.    Dip1<^ 

?i:atic  o/ficors  draw  ou  the  Secretary  of  State — consular  officers,  marshals,  and  inter* 

1. niters  draw  for  their  fta\ar\o<^  o\\  \\\e  ^v>eT«iV.u^'  o'i  Wjl^'^x^^jnvvc^ , 
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IN  THE  MATTER  OK  THE  R[GHT  OF  A  REPRESENTATIVE  IN  CONQRESS 
TO  COMPENSATION  FOR  SERVICES  RENDKHED  THE  UNITED  STATES, 
DURING  HIS  TERM  AS  REPRESENTATIVE,  BIT  NOT  PERTAINING  TO  HIS 
nUTIES  AS  SUCH. -CROWLEY'S  CASE. 


1.  Tlio  iubibition  in  H^utiim  1*6^  of  the  Revise<I  Slaliiles  ugaiutit  the  payment  to  ■ 

"olUcpr," or ''other  inirson,"  of  "anj  lulditioDal  pay,extra  altoiraDce,  or  do 
)>anaiitiDn,"  dueH  not  apply  to  a  Repreaeatative  in  Coiigreaa. 

2.  Long  ooutinne<l  usage  and  eoiitouporaneoiis  i^onxtniction  are  strong  orideooe  of 

what  the  law  is. 

3.  It  laay  !>»  uoneedeil,  Uunernr.  that  "do  aaagt  in  or  any  avail"  a*  agaiaat  a  statute 

clear  in  ita  temiB  ami  free  from  all  umbignity. 

4.  A  Representative  in  Congreiw  is,  in  the  technical,  legal,  and  popnlar  Mtise,  on 

"offletr,"  bnt  be  is  not  so  within  the  iDeBtiin£  of  nil  the  proTiHiouB  of  the  Cou- 
■titntioD,  or  stutnles,  relating;  to  offloers. 

&.  The  Conatitntion  and  Htatntes  frequently  uae  worda  in  a  limited  setiM.  The  mean- 
ing of  words  will  vary  with  the  subject,  context,  anil  ether  cimamstanues. 

fi.  CmiKross  is  anlu" branch  of  the  public  service"  within  the  meaning  of  aeetiou 
ITISofthe  Revised  Statnte».  It  is  an  entire  body,  incapable  in  its  legislative 
capacity  of  having  isrA  braHchru  as  are  provided  for  by  vnrioiissitatiitoitinender 
public  servic^p. 

From  May  '2  to  December  1,  ISSli,  Hon.  Rk-liai-tl  Crowlry  rendered 
services  to  the  United  States  iia  an  attorney -at-law,  assisting  the  dis- 
trict attorney  for  the  district  of  New  York  in  aaiidry  matters,  for  which 
purpose  he  was  retained  by  the  Attorcey-General,  by  virtue  of  section 
363  of  the  Revised  Statutes.  His  account  for  services,  dnly  approved 
bjthe  AttorneyGeneral,iVn«3,i8tl.70,aiid  i-ertitied  December  15,1882, 
us  reqaired  by  section  36."»  of  the  Revised  Statutes,  was  presented  to 
the  First  Auditor  December  IB,  188ii.  The  First  Anditor  referred  the 
occoutit  to  tlie  First  UomptroHer,  "for  decision  a.s  to  whether  the  in- 
hibition iu  [section]  lUiit  fof  the  Revised  Statutes]  applies  to  this  caae," 
ioaamuch  as  the  claimant,  during  the  periwl  of  liis  service  as  attorney, 
waj»,  and  yet  is,  a  Representative  in  Congress. 

Hon.  Richani  Crowley  submitted  an  argument  as  follows: 

I  respectfully  beg  leave  to  submit  that  I  am  not  within  the  provisiomn 
of  a«vtioa  1765  of  the  Revised  Statutes  of  the  United  States. 

Ttie  first  legislation,  out  of  which  section  17<(5  grew,  was  March  3, 
1839,  (51  V.  8.  Statutes  at  Large,  pp.  339-340,  and  is  section  3  of  an  act 
entitled : 

*'An  Act  making  appropriations  for  the  civil  and  diplomatic  expenses 
of  the  Government  for  the  year  eighteen  hundred  and  thirty -nine." 

It  makes  appropriations  for  and  relates  wholly  to  the  executive  and 
adroinistmtivo  officers  and  Departments  of  the  Government,  and  not  to 
tlio  legislative. 

Section  3  provides,  '-that  no  officer  in  any  branch  of  the  public  serv. 
ice,  or  any  other  person  whose  salaries,  or  whose  pay  or  emolumeut^i 
is  or  are  fixed  bj-  law  and  regulations,  shall  receive  any  extra  allowance 
4<rcom|H3nsation  in  any  form  whatever  for  the  disbursement  of  v*^^**^*^ 
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money,  or  the  performance  of  any  other  service,  unless  the  said  extn 
allowance  or  compensation  be  autliorized  by  law.^* 

I  submit  that  this  section,  attached  to  an  appropriation  bill,  relates 
only  to  the  executive  and  administrative  officers  and  persons  namd 
therein. 

That  it  does  not  relate  to  Representatives  in  Congress,  for  they  are 
not  officers  or  persons  engaged  in  any  branch  of  the  public  service  as 
contemplated  in  that  act  and  section. 

Section  3,  of  the  act  of  March  3, 1839,  was  enlarged  by  section  2  of 
the  act  of  August  23,  1842,-5  U.  S.  Statutes  at  Large,  pp.  508-510- 
en titled:  '<Au  Act  making  appropriations  for  the  support  of  the  army, 
and  of  the  military  academy,  for  the  year  one  thousand  eight  hnndrod 
and  forty-two,''  by  adding  after  the  words  "authorized  by  law," the 
words,  "  and  the  appropriation  therefor  explicitly  set  forth  that  it  is  fef 
such  additional  pay,  extra  allowance,  or  compensation." 

This  addition,  if  I  am  right  in  my  construction  of  the  first  act,  don 
not  extend  its  provisions  to  Representatives  in  Congress.  It  leavnit 
still  only  applicable  to  officers  and  persons  in  the  executive  branches  of 
the  public  service. 

Chapter  88,  of  the  [19]  U.  S.  Statutes  at  Large  of  1876,  p.  45,  does  not 
affect  the  foregoing  acts,  or  change  their  constraction,  being  only  a  pro- 
viso as  to  the  pay  of  certain  commissioners  mentioned  therein. 

Section  1765  of  the  Bevised  Statutes,  as  it  now  stands,  contains  odIj 
the  provisions  of  section  3  of  the  act  of  March  3, 1839,  as  enlarged  \fi 
section  2  of  the  act  of  August  23, 1842. 

From  the  titles  of  those  acts  and  their  provisions,  they  relate,  I  aab- 
mit,  only  to  officers  and  persons  in  the  executive  and  administratiYe 
branches  of  the  public  service. 

They  do  not  and  were  not  intended  by  Congress  to  include  Bepreseot- 
atives  in  Congress. 

They  were  intended  to  apply  to  officers  and  persons  in  the  public  serv- 
ice provided  for  in  said  acts,  who  received  fixed  salaries,  pay  or  emol- 
uments for  their  services,  and  whose  time  and  services  belonged  to  tbe 
Government,  and  wbo,  if  they  received  any  additional  pay,  extra  oBoif- 
anoe  or  compensation  from  the  Government,  must  receive  it  as  authorised 
by  some  other  law,  and  through  an  appropriation  therefor  explicitly 
stating  that  it  is  for  such  additional  pay,  extra  allotcance,  or  compensable 

December  19, 1882,  the  First  Comptroller  gave  an  opinion  to  the  Etat 
Auditor,  saying: 

Tbe  inhibition  of  section  1765  does  not  apply  to  members  of  Congress. 
It  applies  to  persons  "in  any  branch  of  the  public  service."  A  Itepw- 
sentative  in  Congress  is  not  in  a  "branch  of  the  public  service.^  He  is 
a  component  part  of  an  entire  department  of  the  public  service,  and,  in 
this  respect,  he  is  different  from  an  administrative  officer,  who,  neces- 
sarily, acts,  not  as  a  conii)onent  or  co  ordinate  part  of  one  of  the  three 
great  departments  of  the  Government,  but,  as  the  statute  says,  in » 
"branch  of  the  public  service." 

The  Auditor  thereupon  stated  an  account  in  favor  of  the  claimant, 
and  made  report  to  tbe  First  Comptroller,  who  certified  a  balance  doe 
the  claimant,  and  a  warrant  for  payment  issued. 

Hon.  H.  F.  French,  the  Assistant  Secretary,  to  whom  the  warrant  in 
payment  of  this  claim  was  submitted  to  be  signed,  informally  called  tbe 
Attention  of  the  Firat  Comptroller  (Rev.  Stat,  191)  to  the  qaestioD 


I'ay  of  Reprenentatim  for  Other  Services — Crowley's  Case,        357 

whether  the  claimant  was  not  within  section  1765  of  the  Revised  Stat- 
ntM  a  "person  whose  salary^  was  fixed  by  law,  and,  if  so,  whether  sec- 
tion 1706  did  not  extend  itu  inhibition  to  all  8uch  persona  generally, 
imd  not  merely  those  of  such  persons  in  a  "  branch  of  the  public  sorvicc." 


ppntios  BY  William  Lawrence,  First  Comptroller  : 

Section  1765  of  the  Revised  Statutes  provides  that  "  no  oMcer  in  any 
%vBDch  of  the  public  service,  or  any  other  person  whose  salary,  pay,  or 
«molnmeutfi  are  fixed  by  law  or  regulations,  shall  receive  any  additional 
|»ay,  extra  allowance,  or  compensation,  in  any/orra  whatever,  for  the 
disbursement  of  pnblio  money,  or  for  any  other  service  or  duty  what- 


The  iuhibition  of  this  section  does  not  apply  to  a  Representative  in 
OoQgress.  This  conclusion  is  fully  supported  by  usage,  eminent  autlior- 
i^,  and  approved  construction. 

L  Long- con  tinned  usage  has  so  determined.  It  is  matter  of  current 
Jiistory,  that  Representatives  inOongresshave,  in  someinstances  throngh 
m  period  covering  many  years,  been  employed  by  executive  officers  to 
render  professional  services  as  attorneys  for  the  Government,  and  they 
lukve  been  regularly  paid.  The  fact  has  been  alluded  to  in  debates  in 
OongreiiS,  but  no  objection  has  been  made  as  to  any  right  to  payment 
vising  nnder  the  statute  now  in  question.  (See  debates  House  of  Rep- 
Waentativea,  April  30, 1886,  vol.  71,  Cong.  Globe,  part  3,  Ist  sess.,  3!>th 
Congress,  page  2296,  &o.)  *  Long-continued  usage  and  contemporaneous 
ponstrnctiun  are  strong  evidence  of  what  tlie  law  is.  (Broom,  Legal 
Plaxims,  682.) 

jr   It  may  be  conceded  that,  "as  against  a  plain  statutory  law,  no  usage 
pi  of  any  avail."   (I3room,  Legal  Maxims,  684 ;  Swift  Uo.r,  United  States, 

5  U.  S.,  695.) 

Undoubtedly,  if  the  question  were  res  Integra,  it  would  be  open  to  in- 
^airy  whether  the  general  and  comprehensive  words  employed  in  this 
!atatut«and  tlio  policy  of  its  provisions  do  not  apply  the  iuhibittou  thereof 
no  Representatives  in  Congress.  But  the  statute  is  not  so  clear  and 
plain  aa  to  remove  reasonable  doubt  on  the  subject.  And  it  has  been 
properly  said  that,  if  a  statute  "be  susceptible  of  the  interpretation 
irhich  has  been  put  upon  it  by  long  usage,  the  courts  will  not  disturb 
tb&t  coDStruction.''    (PocUin  v.  Dnnoombe,  1  R.  &  N.,  856.) 

IL  The  claim  now  under  consideration  has  the  approval  (Rev.  Stat., 
1363-365)  of  the  Attorney -General  advisedly  given.  The  opinion  of  that 
learned  and  eminent  lawyer  is  entitled  to  high  respect,  and  should  have 
-persnasire  weight. 

*Tbi4s  is iDHiiotsblo  as  onv  i>f  the  »omew!iat  exciting  dcbatos.    ItHeems  tobaveboon 
iwaincd  that  tb«  act  of  August  31,  1852,  hbo.  16,  10  Stnt.,  100  (nnw  Rev.  Stat.,  1763), 
■rafaibitod  one  person  from  holding  two  offlceo  and  receiving  the  salary  prescribed  b; 
■W  for  both,  thoagh  it  ia  well  settled  he  maj-.     (Bendet'H  caa«,  %econ&,  \\.a.'«t«iw^. 
Jonpt.  Deo.,  401.; 
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III.  This  constraction  of  the  statute  is  sapported  by  sofflcient  rea- 
son. 

1.  It  mast  be  apparent  that,  in  the  technical,  legal,  and  popular  seiue, 
a  Bepresentative  in  Congress  is  an  '^officer";  and  he  is  expressly  dm- 
ignated  as  sach  (Bev.  Stat.,  28,  30, 1756,  1786),  bat  he  is  not  so  within 
the  meaning  of  all  the  provisions  of  the  Constitution  or  statutes  relating 
to  officers. 

2.  The  Constitution  and  statutes  may,  and  frequently  do,  use  words 
in  a  limited  or  restricted  sense.  A  learned  judge  has  said,  ^^  There  in  no 
word  in  the  English  language  which  does  not  admit  of  varioas  interpre- 
tations." (Kegina  v,  Skeen,  Bell,  C.  C,  134;  Bishop,  Written  Laws, 
92  d.)  The  meanings  of  words  ^^  will  vary  with  the  subject,  context,  and 
other  circumstances.''  (Id.,  93.)  The  object  of  all  constraction  ista 
ascertain  the  intention  of  the  law-maker. 

3.  The  question  now  presented  is,  whether  Congress,  by  the  use  of  the 
words  "officer"  or  "person,"  in  section  1765  of  the  Bevised  Statutes, 
intended  either  of  them  to  include  a  Bepresentative  in  Congress.  It 
may  well  be  concluded  that  Congress  did  not  so  intend. 

a.  As  early  as  1799  it  was  determined  by  the  Senate  that  a  Senator 
was  not  a  civil  officer  of  the  United  States  within  the  meaning  of  Arti- 
cle II,  section  4,  of  the  Constitution.  This  section  provides  for  the  le- 
moval  from  office  of  "  the  President,  Vice-President,  and  all  civil  offioeis 
of  the  United  States"  on  impeachment.  In  the  case  of  Bloant,  a  mem- 
ber of  the  Senate,  that  body  determined  that  he  was  not,  for  the  par- 
pose  of  impeachment,  a  civil  officer.  (Story,  Const.,  §  §  791-794,  citing 
Senate  Journal,  January  10, 1799;  4  Tuck.,  Blackst.  Com.,  App.,57,58; 
Kawle,  Const.,  ch.  22,  pp.  213,  214,  218,  219;  The  Federalist,  No.  66; 
South  Carolina  Debates  on  Const.,  January,  1788  (Charleston,  1831), 
11-13;  Blount's  Trial,  34-52.)  Judge  Story  says,  "It  was  probably  held 
that  *  civil  officers  of  the  United  States'  meant  such  as  derived  tbeir 
appointment  froDi  and  under  the  National  Government,  and  not  those 
persons  who,  though  members  of  the  Government,  derived  their  ap- 
pointment from  the  States,  or  the  people  of  the  Stat-es";  and  he  dis- 
cusses the  subject  and  assigns  other  reasons  at  some  length.  (StoiT. 
Const.,  §  793,  see  Const.  U.  S.,  Art.  I,  sec.  6 ;  Art.  II,  sec.  1 ;  Art  II, 
sec.  3;  Art.  XIV.  sec.  3.)  The  reasons  which  apply  to  Senators  do 
not  fully  apply  to  Representatives,  since  Congress  may  by  law  provide 
for  the  election  of  Representatives.  (Const.  U.  S.,  Art.  I,  sec.  4.)  From 
this  early  decision  of  the  Senate,  and  since  that  time,  members  of  Con- 
gress have  been  regarded  in  legislation  as  not  generally  included  by  the 
term  ^^  officer, ^^  Statutes  designed  to  include  them  have  frequently,  if 
not  generally,  done  so,  by  designating  them  as  members  of  Congress, 
and  by  regarding  them  as  distinct  from  officers  generally.  Thus,  in  the 
Revised  Statutes: 

"  Sec.  1781.  Every  member  of  Congress  or  any  officer  or  agentof  the 
Government,"  &c. 

*^Sec.  1782.  No  Senator,  l^ei\vT^^^\i\si\\\<ii^wl^^l^^te,  after  his  elec- 
tion   •    ♦     •     and  no  \veaA  oi  a,  Ti^\iiiiTV\si^\iV  ^^  ^XJaft^  ^5SSK»t:^  %k^ 
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See  Revised  Statutes,  1058,  3730-;(74:.',  5450,  5451,  5408;  act  Febru- 
Hry  28,  1853,  sees.  2,  3,  li,  1«  Stat.,  170,  171;  aud  tho  learned  and  able 
(pillion  III'  the  Attorney- General  of  July  21,  1882,  as  to  sec.  fi  of  tli© 
Iftct  of  Angnst  15, 1870, 19  Stat.,  1G9.  This  general  coarse  of  legialatioD 
ws  that  Congrtrss,  when  intending  in  a  statnte  to  include  its  own 
kienibers,  has,  as  stated,  tiesignnt«d  them  as  such  members.  It  may 
be  well  concluded,  then,  in  view  of  all  this,  that  the  wonl  "officer, "  in 
■ectioD  17G,'>  of  the  Revised  Statutes,  does  not  include  members  of  Con* 


The  word  "i)erson"  in  this  section  does  nut  include  members  of 
Congress. 

a.  This  conclusion  would  follow  from  the  legislative  usage,  already 
Rated,  of  expressly  sp(>cifyiDg  members  of  Cougress  in  stiitntes  designed 
to  include  them. 

b.  Besides  this,  or  aided  by  the  foregoing  consideration,  it  may 
lewouubly  be  inferred  that  the  word  "person"  was  used  for  a  wholly 
differeut  purpose.  In  every  "branch  of  the  public  service"  there  are 
officers,  and  others  employed  who  are  not  officers.     The  wonl  "person" 

r^  introduce<l  to  supplement  the  word  "officer,"  aud  to  include  all 
persons  in  those  branches  of  the  public  service  where  there  were  officers 
[iroper,  and  employes  not  officers,  and  in  those  branches,  also,  if  any, 
1  which  there  might  be  uo  officers,  but  eniployiSs,  with  compensatioo 
fixed  by  law  or  regulations."  If,  in  this  statute,  the  wonl  "person" 
be  enlarged  in  its  meaning  to  include  members  of  Congress,  it  will  be 
ttie  first,  and  only,  statute  in  which  members  of  Congress  have  been 
bclnded  by  sncli  term,  and  in  any  similar  connection.  It  is  not  reason- 
able to  suppose  the  word  "  person  "  was  inti'oduced  for  any  such  purpose. 
[t  has  ample  scope  for  operation  without  so  extending  it.  And  when 
loli  ample  scope  is  found,  sufficient  to  satisfy  the  word  aud  its  purpose, 
bbere  is  no  rule  of  construction  which  permits  it  to  be  extended  further. 
;oh  a  construction,  in  view  of  the  mode  employed  in  legislation  designed 
include  members  of  Congress,  would  find  no  justification. 
■  5.  The  statute,  iu  referring  to  officers  and  persons  "in  any  branch  of 
the  public  service,"  does  not  include  the  legislative  power  of  the  Gov- 
Iroment.  Congress  did  not  in  this  section  exclnde  nil  ogkers  and  per- 
in  tke public  service,  bnt  only  those  in  a  "branch  of  the  public  serv- 
[09."  If  the  purpose  hail  been  to  exclnde  all,  the  appropriate  expres- 
rion  would  have  been,  "all  officers  and  persona  in  the  public  service," 
Phia  wonld  have  included  members  of  Congress,  But  Congress  did  not 
riiia  exi)ression.  The  statute  assumes  that  there  are  branches  of  the 
lerrice.  It  is  the  purpose  of  construction  to  ascertain  what  is,  and 
irbat  is  not,  a  branch.  It  is  a  rule  of  construction  that  "every  wori 
fend  otauae  should,  if  possible,  have  assigned  to  it  a  meaning,  leaving  uo 
naeless  words."  (Bishop,  Written  Laws,  82,  citing  Bac,  Abr.,  Statute, 
I,  2,  &c,)  The  expression  "branch  of  the  public  service"  must  have  a 
tneaoing  aud  purpose,  if  possible.     If  there  is  any  "\«vW\ft  sfcTvwft" 
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which  Congress  could  have  intended  to  exclude  as  not  a  branch,  the 
atatute  must  be  so  construed.  The  Constitution  assigns  <^  all  legislative 
powers''  to  Congress, "  the  executive  power"  to  the  President,  and  ^ the 
judicial  power"  to  the  courts.  It  classifies  powers.  The  execntivf 
power  has  many  branches  to  carry  out  its  purposes.  The  seven  Execi- 
tive  Departments,  the  Department  of  Agriculture,  the  Govemmeit 
Printing  Office,  the  Territorial  Governments,  the  Government  of  the  D* 
trict  of  Columbia,  are  all  branches  of  the  public  service,  are  portions,or 
branches,  of  one  of  what  are  popularly  called  the  three  great  Departmeiti 
of  the  Government,  but  properly,  in  legal  sense,  the  three  powers  thereof. 
The  expression,  "any  branch  of  the  public  service,"  is  very  comprekD' 
sive.  Its  (1)  language^  its  (2)  policy,  and  (3)  the  evils  which  the  statot« 
was  designed  to  avert,  all  unite  in  requiring  it  to  be  so  construed  is  to 
carry  out  its  salutary  purposes.  The  " public  service"  includes  the  Gov- 
ernment of  the  District  of  Columbia  and  the  Territorial  GovemmentB. 
These  governments  exist  by  authority  of  Congress.  If  the  officers  aid 
other  persons  authorized  to  act  in  these  Governments  are  not  in  tlie 
"public  service,"  in  what  service  are  they  I  Certainly  not  private  serv- 
ice. If  the  District  Government  is  a  municipal  corporation,  the  serviee 
under  it  is  nevertheless  public.  The  National  Government  itself  is  a 
public  political  corporation.    A  Territorial  Government  is  a  corporatioD. 

It  is  immaterial  how  "public  service"  is  rendered,  the  statute  inclodes 
in  it  all  its  branches,  unless  some  one  is  clearly  excepted.  Exceptions 
can  only  be  engrafted  on  general  comprehensive  language  when  sach 
purpose  clearly  api)ears.  It  is  scarcely  to  be  supposed  that  Congress 
intended  to  except  the  Territories  and  the  District  of  Columbia  from  the 
operation  of  the  statute.  It  is  founded  on  a  wise  policy.  If  clerks  atd 
employes  can  secure  extra  compensation  for  service  out  of  usual  office 
hours,  a  great  inducement  would  be  held  out  to  omit  proper  service  at 
the  proper  time.  This  would  operate  as  a  premium  for  negligence  aod 
inattention  to  duty.  It  would  operate  as  an  incentive  to  increase  com- 
pensation beyond  that  fixed  by  law.  It  would  secure  a  preference  to 
clerks  and  employes  in  the  Territories  and  the  District  not  accorded  in 
the  Departments  of  the  Government.  The  statute  does  not  limit  its 
prohibition  to  clerks,  officers,  and  employes  of  the  United  States,  but 
exton<ls  it  to  every  "branch  of  the  public  service,"  however  that  branch 
may  exist  or  be  organized. 

This  ([uestion  is  perhaps  generally  immaterial  in  the  District,  since 
the  service  of  clerks  and  other  employes  is  specifically  provided  for  at 
fixed  compensation,  and  no  appropriation  is  made  for  service  beyood 
that  authorized  tor  such  clerks  and  employes.  This  will  be  manifest  by 
reference  to  the  appropriation  acts.  Ilefereuce  is  made  to  this  subject 
simply  to  show  that  section  1765  of  the  Revised  Statutes  is  to  be  so  con- 
strued as  to  remedy  the  evils  at  which  it  is  aimed,  and  that  the  claimant 
in  this  case  is  only  excepted  for  reasons  which  take  him  out  of  the  statute. 

It  must  be  assumed  that  the  expression,  "  in  any  branch  of  the  public 
service,"  had  some  purpose,    li  CjO\\^^^^\\viA  ^\>\v\\ft^tk<ft  prohibition 
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to  auy  persou  in  the  public  aervice,  in  any  form,  it  wonld  have  used  a 
more  comprehensive  expression. 

The  wortl  "persou"  is  used  in  its  most  uomprehonsive  seiiae  iu  section 
1766  of  the  Revised  Statutes,  as  follow»: 

"Seo.  1766,  No  money  shall  be  paid  to  auy  person  for  his  com^ 
tion  who  is  in  arrears  to  the  United  States,  until  he  has  accounted  for 
and  paid  into  the  Treasury  all  Huma  for  which  he  may  be  liable,  In  all 
vnaos  where  the  pay  or  salary  of  any  persou  is  withheld  iu  pursuance  uf 
tbis  section,  the  accounting  officers  of  t)ie  Treasury,  if  required  to  do  eo 
by  the  party,  hia  agent  or  attorney,  shall  reiiort  forthwith  to  the  Solici- 
tor <if  the  Treasury  the  balance  due;  and  the  Solicitor  shall,  within  sixty 
ttayti  thei'eafter,  ordersuittobecommeucedagainst  such  delinquent  and 
hiis  sureties. 

This  is  broad  enough  to  include  members  of  Congress,  and  would  be 
en  construed,  unless  tbeConstitutiou,  in  a  form  which  cannot  be  defeated 
by  Atatute,  had  secured  payment  to  them.  Every  court  is  a  "  branch 
of  the  public  service,"  and  a  part  of  one  of  the  three  great  i>ower8, 
Tbere  may  be  branches  of  the  public  service  connected  with  (jongress, 
its  reporters,  clerks,  and  other  officers  and  employfis  who  perform  duties 
assigned  them  by  law  in  their  peculiar  branches  of  the  public  service. 
In  popular  language  each  of  the  three  great  powers  of  Government  are 
called  "  Departments,"  and  sometimes  "  branches."  Thus,  in  Erviue's 
Appeal  (16  Pa.  St.,  2t>8),  the  judiciary  is  referred  to  as  a  "co-ordinate 
branch  of  the  Government,"  But  these  are  not  technical,  legal  terras- 
The  Congress  proper,  the  two  Houses  clothed  with  the  law-making 
IMwer,  cannot  be  said  to  be  a  "brancAuf  the  public  service"  in  the  sense 
of  auy  of  those  branches  named  as  such.  The  Constitution  designates 
it  as  the  body  in  which  is  "  vested  "  "  all  legislative  powers."  This  body 
in  not,  in  a  technical,  legal,  and  constitutional  sense,  a  "branch  of 
tiie  public  serrice."  It  is  an  iudependent  co-ordinate  body,  clothed 
with  sole  undivided  power,  an  entirety,  complete  in  itself,  co-operating 
with  the  rreaideut,  Wheu  Congress  passeil  the  acts  of  March  3, 1839 
(5  Stat.,  349,  sec.  3),  and  August  23,  1842  (5  Stat.,  610,  sec.  2),  carried 
into  the  Ueviscd  Statutes  as  section  176.'>,  it  was  dealing  with  branches 
of  tbe  public  service,  not  with  members  of  Congress.  These  were  ap- 
propriation acts  on  which  was  engrafted  permanent  legislation.  These 
were  followed  by  the  act  of  August  26,  1842  (5  Stat.,  525,  sec.  12),  car- 
ried into  the  Revised  Statutes  as  section  176-1,  which  deals  with  officers 
or  clerks  in  Department«.  The  whole  legislation  shows  that  Congress 
was  dealing  witb  offiiMjrs,  clerks,  and  employes,  but  not  with  its  own 
members.  In  view  of  all  this,  it  is  held  that  tbe  claimant  is  entitled 
lo  payment,  and  the  First  Comptroller  will  countersign  a  warrant  for 
payment.* 

TBEASUKY   DEI'AETMENT, 

First  Comptrollers  Ogice,  December  23,  1882. 

ligDeil,  coiiDteniigiied,  and  paid  accordingly. 
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IN  THE  MATTER  OF  COMPENSATION  FOR  PREPARING  A  DIGEST  OF  THE 
RULES  OF  THE  HOUSE  OF  REPRESENTATIVES.— SMITH'S  CASE. 


1.  The  *  legislative,''  dec,  appropriation  act  of  Aagnst  5,  188*2  (22  Stat.,  221),  appro- 
priates mouey  to  pay  the  jonrual  clerk  of  the  House  of  Representatives  an  anniul 
salary  of  f3«000,  and  ''for  preparing  Digest  of  the  Roles,  one  thousand  dollars.^ 
The  '*  sundry  civil"  appropriation  act  of  August  7,  1882  (22  Stat.,  338),  appropri- 
ates money  **  to  pay  to  the  officers  and  employees  of  the  House  of  RepreaentatiTCi 
borne  on  the  annual  and  sessions  rolls  on  the  fifteenth  day  of  Jane,  eighteen 
hundred  and  eighty-two,  one  month's  extra  pay."  Held:  (1)  The  sum  of  $1,000 
so  a])pr<>priated  by  the  act  of  August  5,  1882,  is  compensation  for  a  specitio  serr- 
ice,  and  is  payable  in  gross  when  the  work  of  preparing  [a]  Digest  of  the  Rules'^ 
is  completed.  (2)  This  sum  of  $1,000  is  no  part  of  the  annual  salary  of  the  joumil 
clerk.  (3)  In  computing  the  annual  salary  of  the  journal  clerk  for  paymest  of 
the  *'one  month's  extra  pay"  under  the  act  of  August  7,  1882,  the  compensatioB 
''for  preparing  Digest  of  the  Rules"  is  not  to  be  included.  (4)  In  the  constnic- 
tion  of  a  statute,  the  intention  of  Congress,  plainly  manifest,  will  prevail  over 
the  mere  letter  of  the  statute*  (5)  A  statute  should,  if  its  language  will  fairly 
admit  of  it,  be  so  constnied  as  to  avoid  absurd  or  ui^just  conseqnencea. 

The  act  of  August/),  1882  (22  Stat.,  219, 221),  "making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the  Govemment 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty- 
three,  and  for  other  puri)ose8,''  declares: 

"That  the  following  sums  be,  and  the  same  are  hereby,  appropriated, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  in  fall 
compensation  for  the  service  of  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  eighty-three,  for  the  objects  hereinafter  expressed, 

namely: 

•  •••••  • 

"For  compensation  of  the  ofticers,  clerks,  messengers,  and  others  in 
the  service  of  the  House  of  Representatives,  three  hundred  and  twenty- 
seven  thousand  six  hundred  and  eighty-seven  dollars  and  sixty  cents, 
namely:  For  Clerk  of  the  llouse  of  liepresentatives,  including  compen- 
sation as  disbursing  officer  of  the  contingent  fund,  four  thousand  five 
hundred  dollars,  and  for  hire  of  horses  and  wagons  for  the  use  of  the 
Clerk's  office,  six  hundred  dollars;  for  chief  clerk, JowrnaZ  clerkj  two 
reading  clerks,  and  tally  clerk,  five  in  all,  at  three  thousand  dollars  eaA, 
and  for  the  journal  clerli  for  preparing  Digest  of  the  Hule-s^  one  thousand 
dollars;  lor  printing  and  bill  clerk,  two  thousand  five  hundred  dollars; 
for  disbursing  clerk,  file  clerk,  and  enrolling  clerk,  three  in  all,  at  two 
thousand  two  hundred  and  fifty  dollars  eacli,"  &c.,  &c. 

The  salaries  mentioned  are  ])ayable  monthly.  (Rev.  Stat.,  53,  58, 
o()225  1  Lawrence,  Compt.  Dec,  App.,  ch.  XY,  030. 

December  12,  1882,  Hon.  Edward  McPherson,  Clerk  of  the  House  of 
Representiitives,  addressed  a  letter  to  the  First  Comptroller,  inclosing 
for  his  consideration  a  letter  dated  December  9,  1882,  from  Henry  H. 
Smith,  journal  tlerkof  the  Ilouse,  in  which  Mr.  Smith  refers  to  the  de- 
cision of  the  Comptroller  of  August  21, 1882,  and  claims  that  the  appro- 
priation of  $1,000  "for  \>t^^vit\\\^  \>\^^%t>  isi  the  Rules''  is  "a  part  of' 


his  "anHua7  compensation  as  journal  clerk,  and  payable  monthly."  Mr. 
Smith  in  his  tetter  alao  refers  to  the  approiiriatioiis  for  similar  services 
in  the  acts  of  March  3,  1877  (19  Stat.,  371),  June  21,  1879  {21  Stat, 
26),  and  Jnne  15,  1880  (21  Stat.,  214),  under  which  he  "was  paid 
monthly  by  voucher  for  such  atlditiouat  services"  until  June  30,  1882, 
when,  under  the  declsiou  of  the  First  ComiJtroUer,  that  mode  of  payment 
ceased.  The  decision  referred  to  was  the  First  Comptroller's  letter  to 
the  Clerk  of  the  House,  dated  August  31,  1382.  in  which  it  vas  held 
that  said  sum  of  $I,OU0  was  to  be  paid  "  at  the  completion  of  the  work  of 
preparini;  a  Digest  of  the  Rule^." 


Opinion  bv  William  Lawrenck,  First  Comptroller. 

The  qnestion  presented  is  not  at  all  difScult,  and  it  is  only  mibmitted 
in  this  form  so  that  it  may  be  regarded  as  settled. 

1.  The  act  of  AugnstS,  1882  (22  Stat.,  221),  appropriates  *l,ono  "for 
the  joamal  clerk  for  preparing  Digest  of  the  Rules."  This  is  a  plain, 
unambiguons  declaration  that  the  sum  named  is  appropriated  to  be  paid 
for  a  specific  service,  to  wit:  "for  preparing  Digest  of  the  Rules." 
When  this  service  is  performed,  the  right  to  payment  is  fixed.  Upon 
the  language  of  the  statute,  this  is  the  evident  purpose  of  Congress. 
This  sum,  so  appropriated,  is  not  a  salary  to  be  paid  in  monthly  In- 
Htslltnents. 

2.  The  construction  placed  upon  the  statutes,  authorizing  payment  to 
the  reporter  of  the  decisions  of  the  Supreme  Courtof  the  United  States, 
sapporl.s  the  view  already  presented.  That  officer  has  uniformly  been 
paid  a  gross  sum  on  the  completion  of  a  volume  of  rejiorts,  and  not  in 
monthly  installments.     (Otto's  Case,  ante  301.) 

3.  This  view  is  supported  by  authority.  The  statutes  of  Ohio  re- 
quired the  rej>orter  of  the  supreme  court  to  attend  the  sessions  of  the 
court  in  banc  and  report  the  cises  decided.  Only  one  term  was  author- 
iaed  each  year.  The  reporter  prepared  the  20th  volnrae  of  Ohio  report*, 
but,  before  the  expiration  of  the  year,  his  office  expired  by  operation  of 
the  new  constitution  of  1851.  Tlie  court  decided  that  the  reporter  was 
entitled  to  the  full  annual  salary,  and  that,  too,  on  completion  of  the 
work  before  the  expiration  of  the  year.     The  court  said : 

"  Where  the  duties  of  an  officer  entitled  to  an  annual  salary  are  of 
such  a  nature  that  all  his  duties  for  the  year  may  be  performed  and 
completed  within  less  time  than  the  year,  the  compensation  for  the  en- 
tire year  would  be  payable,  in  case  the  duties  required  by  law  for  the 
year  are  performed,  althougli  the  office  might  be  abolished  before  the 
end  of  the  year,"    (William  Lawrence,  Ex  parte,  1  Ohio  St.,  431.) 

The  principle  applies  even  more  strongly  when  the  compensation  is 
provided,  not  as  an  annual  salary  for  a  specific  purpose,  \mt  for  a  specijie 
■  »ervux,  as  in  the  act  of  August  5,  1882.  The  reason  of  the  decision 
quoted  is  not  fully  stated.     But  it  is  evident  tUe  ccftw^  \\ft\&  VNi-Ai^i^.- 
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though  the  law  called  the  compensation  annual  salary,  yet,  in  £aot,  the 
legislature  intended  it  as  compensation  for  a  specific  service,  and  that 
the  spirit  and  purpose  of  the  statute  should  prevail  over  its  mere  letter. 

4.  Another  rule  of  construction  supports  the  conclusiop  now  arrived 
at.  Bishop  says,  ^^  the  interpretation  should  lean  strongly  to  avoid  ab- 
surd consequences,  injustice,  and  even  great  inconvenience."  (Written 
Laws,  82.)  The  provision  of  the  act  of  August  5, 1882,  now  in  qnestion, 
is  to  be  construed  with  reference  to  the  history  and  policy  of  similar 
provisions.  These  may  be  passed  at  such  a  time  as  to  require  the  whok 
service  of  preparing  a  digest  of  rules  to  be  performed  in  the  first  hali^ 
or  the  last  half,  of  a  given  fiscal  year.  This  may  result  from  express 
provision,  or  from  the  time  when  the  act  is  passed.  Yet,  if  the  whok 
service  is  performed  in  the  first  half  of  a  year,  and  the  claimant  should 
then  die,  it  would  be  great  injustice  to  say  that  full  payment  for  the 
whole  service  should  not  be  made.  If  the  service  be  rendered  in  the 
last  half  of  a  fiscal  year,  and  payment  for  it  is  to  be  called  part  of  the 
annual  salary  of  a  journal  clerk  for  that  year,  it  would  be  difflonit  to 
perceive  how  he  could  be  paid  as  for  such  salary  for  that  period  of  the 
year  prior  to  the  time  when  the  appropriating  and  authorizing  act  passed. 
The  clear  justice  and  purpose  of  all  such  acts  is  to  pay  a  fixed  sum  for 
a  given  service.  The  question,  whether  the  Digest  to  be  prepared  un- 
der the  act  of  August  5, 1882,  is  to  include  the  rulings  of  the  presiding 
officers  of  the  two  houses  of  Congress  to  the  end  of  the  present  session 
is  one  not  presented  for  consideration.  But  if  so,  payment  can  only  be 
made  on  completion  of  the  work. 

5.  The  "sundry  civil''  appropriation  act  of  August  7,  1882  (22  Stat., 
338),  makes  an  appropriation  as  follows: 

"To  enable  the  Clerk  of  the  House  to  pay  to  the  officers  and  employees 
of  the  House  of  Representatives  borne  on  the  annual  and  sessions  rolls 
on  the  fifteenth  day  of  June,  eighteen  hundred  and  eighty-two,  one  monWt 
extra  pay  at  the  coinpeiisation  then  paid  them  by  law,  which  sum  shall  be 
immediately  available." 

This  "one  month's  extra  pay"  is  to  be  computed  on  the  basis  of  the 
annual  salary  prescribed  by  law.  The  compensation  for  preparing  the 
Digest  of  Eules  is  no  part  of  the  annual  salary  of  the  journal  clerk,  and, 
hence,  is  not  to  be  taken  into  account  in  fixing  the  amount  of  the  "one 
month's  extra  pay."  It  is  nowhere  called  salary,  nor  is  any  expression 
used  which  can  classify  it  as  such.  Preparing  the  Digest  of  Rules  is 
no  part  of  the  duty  of  the  journal  clerk  in  his  capacity  as  such.  It  is 
a  duty  assigned  to  the  i)er8on  who  may  be  journal  clerk,  and  could,  of 
course,  be  assigned  to  any  other  person,  whether  holding  a  clerkship 
or  not. 

The  Clerk  of  the  House  of  Kepresentatives  will  be  advised  accord- 
ingly. 

Treasury  Department, 

First  Comptroller's  Ojjlce,  December  29^  1882. 


^^^tltcpi 
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IN  THE  MATTER  OF  THE  PAYMENT  OF  EXPENSES  INCIDENT  TO  THE 
DISPOBITION  OF  OSAGE  TRUST  AND  DIMINISHED-RESERVE  LANDS  AND 
08A0E  CEDED  LANDS  IN  KANSAS.— OSAGE- LAND  CASE. 


1.  The  optniun  in  tbe  Indian- land  eate  (3  Lawrence,  Compt.  Dec.,  369),  re-examined 
and  affirmed. 

,  a.  The  principles  applied  in  tliat  caao  to  tlie  fict  of  Ma^r  39,  I8B0  (21  Stat.,  M4,  see.  5), 
are  not  applicable  to  tbe  prOTisions  in  very  different  Inn^age  of  tbe  net  of 
Aagnst  5,  1H82  (32  Stat.,  3G7),  providing  in  eipress  torma  Tor  the  pAjmeatof 
"all  oipenBCB  incident  to  tbe  disposition  of"  tbe  lands  therein  laatitionAil  "out 
of  the  snms  res,lized  from  the  sales  tbeniof." 

<3.  Where  a  statnts  materially  differs  in  its  language  from  apriorstBtutDOn  tbe  lame 
subject,  an  intended  change  of  the  law  may  be  presumed. 

,4.  A  sabeeqnent  st-atnte  as  to  a  particulu  subject  will  not  he  construed  as  mohine 

i'  an  exception  to  tbe  provisions  of  a  prior  statate  inolnding  the  same  and  other 

'  Rubjecte  in  general  terms,  nnlese  such  intention  clearly  appear  in  the  later  Btatut«. 

iC.  The  act  of  Angnst  5,  1680  (22  Stat.,  '2SJ),  otearly  engrafts  an  exception  on  section 
3617  of  the  RfiTJscd  Statutes,  and.  Id  explicit  language,  ex pmesly  requires  "that 
all  expenses  incident  to  the  diiposition  of"  tho  lands  therein  mentioned  "shall 
be  paid  by  the  receivers  of  public  moneys  oot  of  tbe  snms  realized  from  the  sales 
thereof." 
6.  A  provision  directing  the  payment  of  expenses  therein  specified  ont  of  moooyB 
therein  nnmed  will  be  more  readily  constrneil  as  having  the  effect  of  an  appro- 
priation  when  fonnd  in  an  appropriation  act,  than  when  fonnil  in  an  act  appar- 
ently Intended  as  general  permanent  legislation  only. 

t.  The  ipedfic  proeitiotit  of  one  statute  control  tbe  general  jirovitiont  ai  another  statu  Ir 

on  the  same  snbject,  without  reference  to  the  dates  of  the  etatntes. 
8,  The  proper  construction  of  one  clause  of  a  statute  is  frequently  aided  by  the  lan- 
guage and  purpose  of  other  clauses  rjvfdtn  genrrit,  npnn  the  nia^im,  no^oilur  a 

0.  The  treaty  making  power  and  tbe  "Civiliijition  Fund"  referred  to. 

December  6, 1882,  tbts  Coiumissioiier  uf  the  Genernl  Land  Oflice  mi- 
dressed  a  letter  to  the  Seeretaiy  of  the  Interior,  calliDg  his  atteiitiou  to 
the  provisions  of  tlie  deficipiii-y  approitriatioii  act  of  Angiist  5, 1882  {'22 
Stat.,  207),  relating  to  the  ex|i('nsos  of  the  sale  of  the  lands  therein  men- 
iioQed,  and  requesting  that  "the  matter  be  submitted  to  the  First 
Comptroller  •  •  •  for  his  decision  as  to  whether  the  act  of  Angust 
"6, 1882,  repeals  section  3017  [of  the  Revised  Statutes],  in  so  far  ah  tlie 
proceeds  of  the  sales  of  the  lauds  in  question  are  concerned."  He  also 
ealls  attention  to  the  Indian-land  case  {2  Lawrence,  Comp.  Dec.,  369). 
December  7,  1882,  the  Secretary  of  the  Interior  transmitted  to  the  8eo- 
retary  of  the  Treasury  a  copy  of  said  letter,  with  a  request  that  the  in- 
quiry therein  may  be  answered. 

December  11, 1882,  the  Secretary  of  tho  Treasury  referred  these  papers 
to  the  First  Comptroller  "fop  his  decision." 

Said  act  of  August  5,  1882  (22  Stat.,  265-2«7),  under  tho  caption  of 
"Indian  Affairs,"  makes  sundry  appropriations  and  provisions  as  to  In- 
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dians  and  Indian  lands,  and  then  makers  appropriations  witb  provisions 
as  follow : 

To  reimburse  what  is  couinionly  known  vls  the  ^^  civilization  fmid,^ 
I9he  amount  taken  therefrom  to  defray  the  expenses  of  the  removal  of 
certain  North  Carolina  Ciierokee  Indians  to  the  Indian  Territory  dar- 
ing the  year  eighteen  hundred  and  eighty-one,  two  thousand  nine  hun- 
dred and  thirty  dollars  and  fifty  centa. 

This  amount,  to  be  expended  for  the  Osage  Indians,  in  accordance 
with  section  twelve  of  the  act  approved  July  fifteenth,  eighteen  hui- 
dred  and  seventy,  being  interest  at  five  per  centum,  as  provided  for  in 
said  act,  and  by  section  two  of  the  act  approved  May  ninth,  eighteen 
hundred  and  seventy-two,  from  July  first,  eighteen  hundred  and  eighty, 
to  April  twenty-fifth,  eighteen  hundred  and  eighty-two,  on  the  follow- 
ing amounts,  being  the  net  avails  of  Osage  trust  and  diminished-re- 
serve lauds  sold  by  the  United  States  prior  to  January  first,  eighteen 
hundred  and  eighty-two,  as  follows  : 

On  five  hundred  and  thirty-fiv^ thousand  one  hundred  and  seven- 
teen dollars  and  seventy-thi*ee  cenA,  from  July  first,  eighteen  hundred 
and  eighty,  to  March  first,  eighteen  hundred  and  eignty-one,  seventeen 
thousand  eight  hundred  and  thirty-seven  dollars  and  twenty-five  cents; 

•  •  •  •  •  m  *^  m 

On  fifty-eight  thousand  seven  iiundred  and  fifty-five  dollars  and 
fifty-two  cents,  fi*om  January  first,  eighteen  hundred  and  eighty-two,  to 
April  twenty-fifth,  eighteen  hundred  and  eighty-two,  nine  hundred  and 
thirty-eight  dollars  and  forty-five  cents;  in  all,  one  hundred  and  eighty- 
nine  thousand  nine  hundred  and  fifty-one  dollars  and  seventeen  ceoti: 
Provided,  That  all  expenses  incident  to  the  disposition  of  Osage  trust 
and  dinnnished-reserve  lands  and  Osage  ceded  lands  in  Kansas  shall  be 
j)aid  by  the  receivers  of  public  moneys  out  of  the  sums  realized  from 
the  sales  thereof,  under  the  direction  of  the  Secretary'  of  the  Interior: 
and  all  sums  heretofore  ])aid  on  account  of  the  disposition  of  said  landii 
shall  be  reimbursed  the  several  appropriations  out  of  which  the  same 
may  have  been  paid,  from  the  proceeds  of  the  sale  of  said  Osage  trust 
and  diininislie<l-resevvc  lands  and  Osage  ceded  lands. 

See  acts  of  August  11,  1876  (10  Stat.,  127),  May  28,  1880  (21  Stat, 
143),  June  10,  1880  (21  Stat.,  201),  and  March  3,  1881  (21  Stat.,  509): 
and  Hun<lry  appropriation  acts  in  relation  to  said  lands  and  Indians. 


Opinion  nv  William  Lawrence,  Firnt  Comptroller, 

An  opinion  is  very  properly  asked,  in  advance  of  the  time  when  a 
formal  decision  would  be  required  in  settling  the  accounts  of  the  ex- 
penses of  the  sales  of  the  laiKls  referred  to  in  the  act  of  August  o, 
1882  (22  Stat.,  2G7).  The  (juestion  submitted  is,  in  effect,  whether  the 
groHs  procevda  of  the  sales  of  these  lands  are  to  be  covered  into  the 
Treasury,  or  whether,  witiiout  any  appropriation  act,  other  than  the 
act  of  August  5,  1882,  tlu'  '* expenses  incident  to  the  dis}>ositiou  of 
said  lands  ''shall  | first]  be  paid  by  the  receivers  of  public  moneys  oat 
of  the  sums  realized  from  the  sales  thereof."  In  other  wortls,  does  tbis 
act,  as  to  the  amount  of  such  expenses,  engraft  an  exception  on  the  pro 
visions  of  section  3017  of  the  Kevised  Statutes,  requiring  "the  gross 
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Amoiiut  of  nil  moueys  received  from  wlititever  source  for  tlie  ua«  uf  Ute 
Unite<l  Stutes,    •     •     •     [lo]  be  paiil     •     •     •     into  tbw  Treasury " 

It  seems  to  h»vc  been  supposed  tliat  the  opinion  in  the  Indlan-Laiid 
Case  (2  Lawrenoe,  (Jonipt.  Dec,  31)9),  might  settle  tlie  qnestioii  uow 
under  connideiiition.  Tlitit  opinion  <liBcni4Be8  a  question  somewliat  iinnl- 
ogoaa  in  principle,  but  not  lit  all  identical.  It  Ueld,  in  hubstiiucu,  tliut 
the  act  of  May  28,  ISSO  (21  Stat.,  144,  sec. .»),  determined,  (1)  that  tlii- 
ra^ster  and  receiver  therein  referred  to  should  be  allowed  for  the  aitle 
of  "Indian  (adrfs"  the  Hume  fees  as  iins  allowed  by  law  for  the  sale  of 
"public  Uijuta"  (see  School-Fund  Oiise,  2  Lawrence,  Uompt.  Dtw.,  01 
tote),  aud  (2)  that  ''the  net  proceeds  of  the  sales"  of  the  lauds  therein 
mentionefl  should  be  deposited  in  the  Treasury  "to  the  credit  of  the 
proper  Indian  fund";  but  that  it  </t// not  umke  (3j  any  disposition  of  the 
residneof  the  proceeds  of  sales  equal  in  amount  to  the  "ex]>enseaof8UPh 
[a&les  and]  disitosals,"  and,  hence,  that  (4)  this  amount  was  subject  to 
the  operation  of  section  3617  of  the  Kevised  Statutes.  The  jirovision 
of  the  act  of  May  28,  1380,  (1)  declarin)^  the  right  to  fei-s,  was  evidenlly 
inserted  to  avoid  any  doubt  growing  out  of  the  difference  lietween 
"Indian  land*'"  aud  "public  laadu";  the  provision,  (2)  that  only  "net 
proceeds  of  the  sales"  should  be  deposited  in  the  Treasury  "to  the 
credit  of  the  proper  Indian  [civiligation)  fund"  was  necessary,  because, 
by  the  Osage  IVeaty.  proclaimed  January  21, 1867  (U  Stttt.,  687),  tlio 
net  proceeds  were  to  go  to  the  creilit  of  the  Indian  "civilization  l^nd," 
and  (3)  the  residue  was  to  reimburse  the  United  States  "  the  cost  of  sni - 
vey  and  sale";  and  (4)  no  part  of  this  residue  was  appropriati^'d  to  1m- 
paid  to  othcers  for  fees,  because  Congress  had  otherwise  appropriated 
such  sums  for  salaries  as  was  deemed  proper. 

The  Indian-Land  Case  was  properly  decideil,  and  is  attirnKHl.  Uul 
the  act  of  August  5,  1382,  is  easetitially  dliferent  in  terms  from  the  act 
of  Hay  28,  1880.  The  act  of  August  .j,  1882,  seeins  to  buve  Iteen  pre- 
pared  with  reference  to  the  opinion  in  the  ludiiin-Land  Cimc,  and  It 
provides  in  express  terms  for  the  payment  of  the  expenses  of  sftles,  att 
the  act  of  May  28,  1880,  iloes  not.  These  aetn  relate  to  the  same  sub- 
ject, and  dispose  of  the  proceeile,  or  rather  so  much  thereof  as  eqaaht 
the  expenses  of  the  sales  of  the  lauds,  by  distinctly  different  modes  of 
expreesion.  This  difference  is  so  marked,  it  must  1h>  presnmeil  that 
Congress  had  a  puqiose  in  making  the  change.  Thus,  tt  issaid,  "where 
a  fltatnte  differs  in  its  language  from  a  prior  statute  on  the  same  suhjetl. 
it  is  ao  Uitiuiatiou  that  a  different  constmctiou  is  intended."  (Sedgwick, 
GcHtstmction  Stat,  and  Const.  L.,  2d  ed.,  212,  noU,  citing  lUch  c.  Key- 
tier,  &1  Fa.  St.,  86.  See  Bishop,  Written  Uws,  6,  !)5a,  98,  citing  Lebmau. 
l>an  &  Co.  r.  Kobimwn,  59  Ala.,  21U ;  Douglas  r.  Donglas,  S  Hun.,  N. 
T.,  14fl:  State,  er  rel.  r.  Clark,  State  Auditor,  57  Mo.,  25.) 

Ad  exception  cannot  be  engrafted  on  section  3617  of  the  BeviMcl  Htat- 
ate«  without  wonts  cle^y  indicating  such  purpose.  It«  |>oUcy  hi  whw, 
anil  diDiiot  b^*  dif<penfte<l  with,  except  by  words  in  a  statute  which  rMi- 
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der  such  purpose  clear.  (Bender's  Case,  1  Lawrence,  Compt.  Dec,  326.* 
Such  exception  is  not  properly  classed  as  a  repeal,  even  as  to  the  par- 
ticular subject  of  the  exception,  but  rather  as  '<  a  modification  of  law  by 
law."  (Bishop,  Written  Laws,  165.)  It  is  a  limitation  of  the  applica- 
tion  of  the  prior  general  statute.  (Dwarris,  Stat.,  2d  ed.,  513,668; 
Bishop,  Written  Laws,  126,  and  cases  cited.) 

But  the  act  of  August  5, 1882,  does,  in  clear  and  exi^licit  langaafi[ef 
imperatively  reguira  **  that  all  expenses  incident  to  the  disposition  oP 
the  lands  therein  mentioned  '^  shall  be  paid  by  the  receivers  of  public 
moneys  out  of  the  sums  realized  from  the  sales  thereof,"  thus  engraftiDg 
an  exception  on  section  3617  of  the  Revised  Statutes.  There  are  ser- 
eral  considerations  in  favor  of  this  construction. 

1.  The  language  of  the  act  does  not  reasonably  admit  of  any  other 
interpretation.  When  the  language  of  a  statute  is  clear  and  explicit, 
there  is  no  room  for  construction,  and  effect  must  be  given  to  the  word* 
employed.  (United  States  v.  Fisher,  2  Granch,  399 ;  L.,  L.,  &  G.  B.  B. 
Co.  V.  United  States,  92  U.  S.,  733;  Bishop,  Written  Laws,  70,  72,80, 
81, 116  note^  122,  145,  191 )  Sedgwick,  Construction  Stat,  and  Const. 
L.,  2d  ed.,  195.)  In  such  case  the  maxim  applies,  a  verbis  legU  non  at 
reoedendum.  The  duty  of  those  required  to  construe  statates  is  ju 
dicerCj  and  not  jus  dare. 

2.  The  proviso  under  consideration  is  found  in  an  appropriation  aet« 
in  which  it  was  the  purpose  of  Congress  to  make  provision  for  paymenti^. 
This  fact  is  by  no  means  conclusive,  but  it  is  an  element  entitled  to 
weight,  in  ascertaining  the  intention  of  Congress. 

3.  The  construction  adopted  is  sanctioned  by  the  rule  that  whatevei 
is  given  in  particular  shall  not  be  taken  away  by  general  words.  (Sedg- 
wick, Construction  Stat,  and  Const.  L.,  2d  ed.,  360 ;  Bishop,  Written  Law8, 
64,  112a,  112&,  126,  131,  152,  156.)  Thus  it  is  said  of  statutes,  "The 
more  specific  provision  controls  the  general,  without  regard  to  their 
cx)mparative  dates;  the  two  acts  operating  together,  and  neither  one 
working  a  repeal  of  the  other."  (Bishop,  Written  Laws,  126;  Proceeds 
of  Sales  Case,  anie^  36;  Steamboat  Co.  v.  The  Collector,  18  Wall,  487.) 
The  result  is,  that  the  particular  provision  of  the  .act  of  August  5,  1882, 
which  devotes  a  portion  of  the  proceeds  of  the  sales  of  lands  to  the  pay- 
ment of  expenses,  controls  and  limits  the  general  provisions  of  section 
3617  of  the  Revised  Statutes. 

4.  If  it  were  necessary,  the  provision  for  payment  of  expenses  in  the 
act  of  August  5, 1882,  might  class  it  as  one  of  those  anomalous  statates, 
authoriziug  j)aymeDts  from  money  which  has  not  been  deposited  or 
covered  into  the  Treasury  without  an  appropriation  in  the  usual  tech 
nical  language  of  an  appropriation  act.  There  are  some  such  statutes. 
(Direct-tax  case,  ante^  339  note.)  But  this  is,  in  fact  and  legal  ^ecX, 
though  not  in  technical  form,  or  by  a  strict  legal  nomenclature,  an  appro- 
priation act,  since  it  explicitly  authorizes  and  requires  a  certain  amonD( 
to  be  devoted  to  specified  objects. 
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6.  Fiually,  the  imrposu  of  the  act  of  August  5,  1882,  to  require  the 
"expenses  Jacideiit  to  tlio  diairasition  of"  Osiige  lands  to  be  paid  from 
•Hlie  sums  realized  from  the  sales  thereof,"  may  be  inferred  from  other 
pruvisioiis  of  the  act,  ejvadtm  generis.  One  prorision  of  a,  statute  is 
fyei]nctitl,T  to  be  coutitrued  with  reference  to  the  language  and  pur- 
posu  of  other  provisions,  npou  the  maxim,  noscitur  &  sociU.  There  are 
oth4.-r  prnvisinnn  of  this  aut  which  re({aire  a  general  adjustment  of  the 
accounts  relating  to  all  the  Halen  of  such  landH,  and  the  proper  dispo. 
»itioii  or  appropriation  thereof.  TLue,  it  is  provided  that  "all  sums 
iieretofori;  paid  on  account  of  the  disposition  of  said  lands  shall  be  re- 
imburses! the  several  appropriations  out  of  which  the  same  may  have 
l>ecn  paid,  from  the  proceeds  of  the  sale,"  &c. 

The  ai-t  of  Angust  5, 1882,  is  prosjiective  in  so  far  that  it  does  uot 
Miitliorize  "esiwiises  incident  to  the  disposition  of  the  lands  therein 
mentioned,  lliut  may  have  accrued  prior  to  itii  date,  to  be  paid  "by  the 
receivers"  directly  "out  of  the  snms  realized  from  the  sales  thereof"; 
but  these  expenses,  so  accrued,  must  he  paid  out  of  the  proper  appro- 
pridtioDS  therefor,  and  then,  being  "  sums  heretofore  paid  on  account  of 
tJie  disitositiou  of  said  lands,"  "shall  be  reimbursed  tiie  several  appro- 
priations out  of  which  the  same  may  have  been  paid,  from  the  proceeds 
of  the  sale  of  said"  lands. 

The  exjienses  which  can  be  paid  are  the  commissions  of  registers  and 
receivers,  expenses  of  depositing  proceeds  of  sales,  the  proper  proportion 
of  salaries  of  registers  and  receivers,  incidental  expenses,  clerk-hire, 
office  rent,  and  contingencies.  The  receiver,  as  such,  should  be  charged 
witb  the  gross  proceeds  of  sales,  and,  as  disbursing  agent,  ho  should  be 
credited  with  tiie  payments  he  may  makeof  expenses  of  sales  as  stated. 
The  expenses  as  to  each  class  of  Osage  lands  should  be  separately  sta- 
ted, and  proper  statements  made,  in  onler  that  the  "civilization  fund" 
may  l>e  charged  therewith.  It  will  become  necessary  to  dispose  of  the 
faiids  arising  from  sales  and  make  up  the  proper  accounts  in  accordance 
with  the  act  of  August  5,  1882,  and  also  carry  into  effect  the  Osage 
treaty  proclaimed  January  21,  1SG7  (14  Stat.,  C3T).  See  act  of  June  16, 
1880  (21  Stat,  2at.)' 

Tlie  Secretary  of  the  Treasury  will  be  advised  accordingly, 

TRKABl'ltY   DeI'ARTMBNT, 

FirHt  Comptroller's  Office,  Decetnber  30,  1832. 

*A  prkotiM  prevailed  fur  it  tlniourmukiiig»aU'Sof  lodiun  Uuila  by  tlie  sole  author- 
fly  of  Inijian  treatiei,  Tbe  Unit  npecoh  ever  uiode  in  Congrvsa  in  o)i|ioaitinu  to  fhi> 
VjiWin  aud  deiiying  the  validity  uf  Huch  aalcs,  naaniade  bj*  William  Lawreuoe,  March 
leUM.  See  Cartg.  Olulie,  vol.  )VI,  part  H,  -iA  mwnion,  40th  Coii^ti'im,  S0K>,  S6dl,  Uay 
IWX;  U814,  June  3,  IMS;  3tU4,  June  5,  ISIIH;  id.,  vol.  87,  IhC  t.enn.,  iUt  Can^xtan, 
App-  tG6,  March  19.  1810;  M.,  vol.  r«,  pait-2,  adwwioD,  4Ihc  ContJress,  1679,  F^hniary 
S5,  1«J0;  H..  1070,  MarahS,  l-m);  14..  vol.  9J.  part  6,  5l:t7,  July  21,  lOTO;  Id.,  v.,1. 
K,  psK  I,  IM  sBHsinn,  41et  CoDgrfsa,  761,  Jiina^irj  8tl,  1471 ;  Id.,  part  3,  ISVl,  March 
I,  I'm-,  Vnug.  Roconi,  vol.  -i,  pure  f>,  4im,Jnua:>,  1H71.  TbU  (lueotioa  wasanbiKi- 
qnenllr  inMie  the  tiiilijeut  of  Judicial  oxisideraCioD.  (Hulden  r.  Joj,  VI  VB\V.,'lSa-, 
H.  Ex.  21!> ^^'J 
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Wood  r.  M.y  K.,  &,  T.  Railway  Co.,  11  Kan.,  323.)  lu  these  cases  Mr.  Lawrence  wm 
of  connscl,  and  in  tlie  report  of  the  former  case,  n^ference  is  made  to  ''a  copy  of  Mr. 
Lawrence*B  brief  (152  pp.,  8vo.)  *  *  *  in  the  Law  Library  of  CongreWt  chapter 
18,  No.  2."  This  is  referred  to  and  quoted  from  in  "Bishop  on  the  Written  Laws'* (J 
14,  note),  uud  in  "  HiHhop'rt  Commentaries  on  the  Law  of  Statutory  Crimes"  (Ut  ed., 
14,  note,  alno  2d  ed.).  And  Kce  Indian  Laud  Case  (2  Lawrence,  Compt.  Dec,  371); 
and  L.,  L.,  &  G.  R.  R.  Co.  r.  The  United  St^ites  (92  U.  S.,  733).  The  foil  briefrii 
this  latter  caHe,  making  a  good  sized  volume,  will  bo  found  in  the  CongreMional  Liw 
Library,  chapter  18,  sec.  2. 

On  the  27th  of  May,  1868,  Pre^tident  Johnson  made  a  treaty  with  the  Osage  lodiau 
for  the  tale  of  the  ''diminished  reserve,*'  8,003,203  acres,  to  the  Leavenworth,  Law* 
rence,  and  Galveston  Railroad  Company,  at  19  cents  an  acre.  This  met  with  decided 
opposition  from  various  sources,  as  may  be  seen  from  the  debates  in  Congress,  to  which 
reference  has  been  made.  One  result  was  that  President  Grant  withdrew  thiitnd 
other  similar  treaties  from  the  Senate^  February  4,  1870.  See  Senate  JoarDal.M 
session,  41st  Congress,  1118;  Cong.  Globe,  vol.  08,  2d  session,  40th  Congress,  3S5£^ 
June  18,  1868,  and  3278,  June  19,  1868;  House  Ex.  Doc.,  179, 2d  sesi«ion,4l8tCongMi; 
letter  of  the  Secretary  of  War,  May  3, 1870 ;  Cong.  Globe,  part  5,  2d  session,  4UI 
Congress,  4135,  4159;  /r/.,  part  2,  2d  session,  41st  Congress,  1579;  Senate  Jonniallt 
Ist  session,  41st  Congress,  March  6, 1869;  /d.,  3d  session,  40th  CongresH,  68,  December 
21, 1868 ;  17L  February  1, 1869,  and  :W1,  March  2, 1869.  The  injunction  of  secrecy  ww 
never  removtrd  from  the  Senate  proceedings  on  this  treaty.  TheCougresaloDalQlsbe 
shows  how,  and  by  whom,  the  attention  of  tlie  House  was  flrst  called  to  the  treaty. 
The  Senate  of  course  never  ratified  it.  December  4,  1871,  Preiiident  Grant,  in  hi» 
message  to  Congress,  said :  "  I  renew  my  recommendation  that  the  public  lands  be 
regarded  as  a  heritage,  to  be  disposed  of  only  as  required  for  occupation,  ami  to  set- 
nal  settlers. '- 

Another  result  of  the  discussion  of  the  subject  was  the  enactment  of  that  proTiM 
of  the  act  of  March  3,  1871  (16  Stat..  5C(i,  sec.  1 ;  act  June  22,  1874,  18  Stat.,  176,  u€. 
3;  act  June  10,  1H76,  19  Stat.,  58;  Rev.  Stat.,  2079),  prohibiting  Indian  treaties:  pit>- 
posed  treat  icH  for  the  Hale  of  lands  were  withdrawn  by  the  Presidmit  from  theSeiiAt*; 
and  others,  doiibth'ss,  were  not  made,  which  would  have  been  made  but  for  the  dis- 
cussion of  the  Hubject.  Th<'  Hnal  result  has  been,  that  immense  traetaof  lands  hare 
been  subjeeted  to  the  lionieHtortd  poliej',  which  would  otherwise  have  been  disposed  of 
in  larg<'  trncts  for  otluT  purposes.  Vast  numbers  of  citizens  have  thus  been  enabW 
to  secure  ln>niest«'jidH,  and  share  the  benefits  of  this  policy  as  a  result  of  the  lahonof 
those  who  sustained  it.  There  have  been  some  interesting  incidents  connected  with 
at  least  one  of  these  treaties.  S<*e  C«>ug.  Record,  Vol.74,  1st  session,  41st  CongTM^ 
56H,  April  6,  1869,  and  MS.  letter  of  Hon.  (\vril  Hawkins,  March  4,  1883. 

In  tliiji  eonnectiou,  referenee  may  be  made  to  another  feature  of  the  homestead  lei?- 
islatiou.     Under  many  acts  of  ('on^rn'hs,  beginning  with  the  act  of  Septeni1»er  *),  MH^* 
(9  Stat.,  4i;()),  inunense  tracts  of  IjhhI  have  been  granted  to,  or  in  aid  of,  railruailema- 
panics,  reserving  to  the  United  States  alternate  reserved  sections  within  theliuiitKAl' 
the  grants,  which  could  onl^v  he  soM  at  the  double  minimum  price  of  two  dollansmi 
fifty  cents  ]»er  acre.    The  ori>:inal  honirstead  act  of  May  20,  1M62  (12  Slat.,  :ft*2).  *» 
limited  therein,  and  by  tlie  milioad  giant  acts,  and  other  acts  (net  September  4. 
1841,  5  Stat.,  \'y.\\  act  March  W,  \<a,  li)  Stat.,  244;  act  March  3.  1g75,  18  Stat.,  :»I9; 
Rev.  Stat.,  2279),  only  auth<ui/cd  a  lnunestead  of  eighty  acres  in  these  alternate  iv- 
served  s*«ct ions,  and,  as  to  «'iti/.ens  gi-nerally,  this  limit  yet  continues.     At  the  seeuwl 
session  of  the  Forty-tirst  Coni;rehs,  .Mr.  Lawrence  introduced  a  bill,  giving  to  "eveiy 
private  soldier  and  oftiitr  who  •    ♦    •  served  in  the  army  of  the  United  Statesdnrio^ 
the  rebellion,  for  ninety  <la>H,  "  the  ri);lit  "toenter  one  quarter  section  of  land,  '    "  * 
of  the  alternate  resj<-rvt-d  sections,**  within  the  limits  of  railroad  lai  d  grants,  asa  b«iin^ 
stea<i.   This  became  a  law.  as  section  25  of  the  act  of  July  15,  1870  (16  Stat.,  :Wl*),  rt- 
enacted  and  moditie<l  by  a<t  t»f  April  4.  1h72  (17  Stat.,  49),  amendeil  by  act  of  Jnoe*'. 


ExpeKum  of  IHspOHition  of  CerUiiH  LaiuU — Hmujc- Laiiil  Cine. 

VSn  (17  Sittt.,  ySi),  ami  raiTkil  lata  Ihv  Revised  Ht-LtiitM  as  M^cliou  tM*.  A  vast 
nnuilier  of  Huldicra  are  indebted  to  the  Just  ftnd  generons  policy  of  these  pravialoni  fnr 

■0  libvtiil  «xt«nt  of  liomesteads  thoy  have  been  thereby  enahleil  to  sccnre. 

Tbt-  Omtge  Treftt.T,  ppiiclaimed  Jauunry  21, 1807  (14  Btat.,  687),  provided  fur  the  biit- 
T«y  and  sak'  by  the  rtrcrntary  nfthe  Int«riui' if  Osage  tanda  therein  inuntioned.  lint 
Congctw)  biiH  rcganlud  tliia  aa  a  mere  contract,  inoperative  per  »e,  and  provisiun  boa 
made  hy  acta  of  Congrpsa  f<ir  1!ip  sale  of  the  landa.  (Act  May  9,  1H72,  17  Stnt., 
re.  1;  net  June  83,  1874,  la  8fftt.,2Sl:  act  Angiiat  11,  1876,  19  Stat.,  13?!  Rev. 
»Ut.,2a83,tSW4,S2SS.) 

Provision  was  made  foi'  supplementing  t lie  Indian  ''nirilualimt /hniJ"  hy  the  first 
Mttole  of  the  tiyaty  aforeaaid,  with  the  Great  and  Little  Oauge  Indians  (UHtat.,  b8T>, 
Tbla  portion  of  tbe  llind  would  have  had  do  eiistenef,  bnt  for  an  opinion  given  by 
Ur.  Lmwrence  to  the  aettterf  on  the  Oaage  ceded  landa,  that  they  woni  not  iiieludeil 
la  tbe  rsilriiad  laml  grants  made  by  the  act  of  March  3, 1863  (13  Slat.,  773).  and  July 
I8G6  (14  Stat.,  3^).  Tbjis  was  ('Miil«»ted  before  the  Si'cretary  of  tbe  Iiilcrior,  Mr. 
Lftwrenco  repretieuting  the  wttlei-n,  and  Hon.  B.  li.  Curtis  as  connsL'l  for  the  rallntatl 
cotiiiisniea  idalming  the  lands.  Tbe  Secretary  decided  in  favor  of  the  railroad  ooro- 
IHinics,  and  patent*  were  Issued  ai^cordingly.  Tbe  Attoniey-Oeueral,  subsequently, 
•t  the  iDStance  of  i^llizeDB  of  KnniuiH,  gave  Mr.  Lawrence,  wilb  such  counsel  oa  be 
migbt  select,  aole  nnlhotily  to  commence  and  conduct  judiuial  proceedings  to  oanoel 
thepatCDtx.  Tbi- result  was  thai  the  patent*  were  canceled  by  decreeMoflh"  Supreme 
Canrt  of  the  United  Slates.  (Leavenworth,  Lawrence,  and  Oalvesluii  Itailrond  Co.  r. 
United  Slates,  92  U.S.,  733.) 

The  title  to  the  Osage  cedtd  InndH  was  thus  Htttlcd,  and  a  larger  hiiiii,  already 
11,093,685.13,  has  been  realized  by  tbe  "civilisation  fnnd"froui  sales  under  the  act 
of  August  11,  1K7G  (19  Stat.,  137).  See  act  May  38,  18811,  31  Slat.,  143;  act  June  Ili, 
1880,  31  Stat.,  291 ;  act  Mnreb  3,  1881, 31  Stat.,  509 :  And  see  the  opinions  nnd  arKiiments 
in  relation  to  these  lands  in  the  volnme  above  referred  to.  (Cong.  Law  Library, 
Cliap.  18,  sueliou  3,}  And  see  Ncer  v.  WilKania  (ST  Kan.,  I),  for  a  soniuwbat  similar 
This  large  sum  of  money  baa,  therefore,  been  indirectly  saved  to  the  Goveniuient : 
tat.  If  tbe  "  civilisation  fund"  had  not  thus  beeji  increaacd,  an  equal  sum  must  have 

bra  appropriated  from  the  Trcaanry  for  tlie  niippurt  of  Indians.     In  addition  to  thi»,. 

M  rkatr  uf  these  lands — MjO,000  acres — liavu  been  ni>rurud,  at  a  nominal  price,  to- 

>tnal  settlers,  wbo  never  could  have  thus  acquired  them  but  for  the  prouee<lIngi> 
nlK«d.v  nientioneil.  The  volnme  to  which  reforenci:  is  made  abovu,  fiillyshows  bow 
ntim  body  of  lands  were  thus  saved  to  the  ■'civilization  fund''  Hud  to  actual. 


The"Indian  civilization  fiind"waB  originated  by  "an  not  making  provision  fur 
tbe  ci^'ilization  of  tbe  Indian  tribes  adjoining  the  rh>ntier  aottleoients,  approvedi. 
March  3,  IHIS  (3  Stata.,  p.  516)." 

3  of  tbis  act  provided  for  an  anunal  appropriation  of  the  sum  of  $10,000  for 

oiviliEatiou  purposes,  and  [this  sum]  was  carried  on  tbe  books  of  the  Treaaury  and 

Ifai*  [Indian]  department  under  tbe  title  of 'civilisation  of  Indians,' until  1873,  when 

by  ftD  act  approved  Felrtnnry  14. 1873  (17  Stats.,  p.  IGl),  so  niucb  of  the  net  refum-d 

oa  provideit  fnr  an  annual  appruprintion  of  |10,000  was  repealed." 

"This fund  wasro-establishoiinndeTtbeLitleof 'I'iviliiationfund'by  the  firat  article 

of  the  treaty  with  the  Great  and  LittteOsa)i;es,  proclaimed  January  31, 1867(14  Stata. 

p.  etf7),  which  reads  aa  follows:"  ' 

The  tribes  of  the  Oreut  and  Little  Osage  Indians  having  now  more  lands  than  ore 

Lry  for  their  occupation,  and  all  payments  from  the  government  lo  Ihom  nnder 

treaties  having  ceased,  leaving  tbem  greatly  imijoverisbod,  and  lieing  desirous 
vf  iniproviiig  tboir  condition  by  disposiuB  of  their  surplus  lands,  do  hereby  grant  and 
anil  to  the  Luited  Stales  tbe  lauds  contained  within  the  following  lionnilaries:  that 
i*  to  ■ny'i  beginning  at  the  southeast  comer  of  their  present  reservation  and  running 
Ihence  north  witb  the  eaatem  boundary  thereof  Hfty  miles  to  the  uorlheost  corner; 
*  ice  wast  with  the  northern  line  thirty  miles;  thence  south  fifty  miles  to  the  sonth- 
iMiuudnry  of  said  rccervation ;  nnd   thence  east  with  aairt  rohWh-th  Vio'a'aAis.T'^  'vai 
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tbo  pliice  of  bogiuuinji::  Provided,  That  the  western  bouodary  of  Miid  lauds  htrrein 
'<?edcd  Hball  uot  exteiul  furtbcr  w«;8tward  tbau  upon  a  line  coiiiiiieiiciDj^  at  a  poiut  ni 
the  Hoiitheri)  boundary  of  Haid  Osago  country  one  mile  east  of  the  )dace  whore  the 
Verdigris  Kiv«T  (-rossfs  tbo  Nonthern  boundary  of  the  State  of  Kansas.  And,  In  con- 
sideration of  I  he  gmnt  .'ind  sal  to  thoui  of  the  above-descTibed  lands,  the  I'nitiM 
States  agree  to  pay  the  suni  of  three  hundred  thousand  dollais,  which  «nni  shall  inr 
phiced  to  the  credit  of  Miitl  iribu  of  ludians  in  the  Treasury  of  the  United  Staten.aiid 
niterent  thereon  at  the  rate  of  live  per  centum  ]>er  annum  hhall  be  ])aid  to  said  trilnw 
scnii-anniially,  in  money,  <'lothing,  provisions,  or  such  articles  of  ntility  as  the  StMrif- 
tary  of  the  Interior  may  from  time  to  time  direct.  Said  hinds  shall  be  surveynl  aod 
Bohi.U'  der  the  direction  of  the  Socretaryof  the  Interior,  on  the  most.  advantage<iiu 
terms  for  cash,  as  ]>nl»lic  lands  are  surveyed  and  sold  under  existinj^  laws,  hut  nu  pre- 
emption claim  or  homestead  settlement  shall  be  recognized;  and,  after  reimhumnj; 
the  United  States  the  cost  of  said  survey  and  sale,  and  the  s.id  sum  of  three  hamlivd 
tlnnisand  dollars  placed  to  the  credit  of  Haid  Judians,  the  remaining  proceeds  of  nalei 
shall  be  placed  in  the  Treasury  of  the  United  States  to  the  credit  nf  the  'civilizatioa 
fund,*  to  be  used,  under  the  direction  of  the  Secr«  tary  of  the  Interior,  for  the  cdu»- 
lion  and  civilization  of  Indian  tribes  residing  within  the  limits  of  the  United  Statcft.'* 

**  Under  the  provisions  of  this  article  of  the  treaty,  Congress,  by  acts  approved  April 
10,  l»t)9,  and  July  15,  l^:70  (1()  Stat.,  pp.  55  and  3Ct>),  authorized  the  sale  of  the  laodi 
mentioned,  the  jiroceods  of  which  have  been  deposited  in  the  Treasury  to  the  credit 
of  the  *  civilization  fund,^  and  disposed  of  as  shown  by  detailed  statement  of  receipt! 
and  disburstMnents*'  appended  to  Senate  Kxecutive  Document  No.  35,  second  sesidOD. 
Forty-seventh  Congre«»s,  being  letter  from  the  Commissioner  ot  Indian  Atfairs,  Novem- 
ber'2.],  I'iS'i.  The  <letails  pricu*  to  tlie,sH  will  brt  found  in  the  General  Land  Ollire,«nd 
in  the  Registers  ODIei*  of  the  Treasury  Department. 


IN  THE  MATTER  OF  THE  PAYMENT  OF  CI-AIMS  AND  ALLOWANCES  '-GROW- 
ING  OUT  OF  I  HE  ILLNESS  AND  liURlALOF  THE  LATE  PRESIDENT,  JAMES 
A.  GARFIELD/'— GARFIELD  CASE.. 


1.  The  deficiency  appropriation  a^rt  of  August  5,  l!^H2  (22  Stat.,  2rf4,  sec.  6),  pn»vid««: 
"That  a  board  of  audit  consisting  of  the  First  and  Second  Coinptrollor^  of  ibf 
Treasury  and  the  Treasurer  ot  the  United  States,  is  hereby  const  it.  ut-e<l,  to  whom 
shall  be  referred  all  claims  and  the  determination  of  all  just  and  rcas<mablfi  il- 
lowances  to  be  made  growing  out  of  the  illness  and  burial  of  the  late  President, 
James  A  Garfield:  that  the  said  board  shall  hear,  and  examine,  and  tletemiiDf 
all  questions  arising  out  of  said  claims  and  proposed  allowances,  and  shall  roakf 
an  award  in  each  csise  for  services  rendered,  or  supplies  furnished,  which,  when 
received,  shall  be  taken  in  full  compensation  of  all  demand  whatsoever;  thai 
said  board  of  audit  shall  issue  a  certificate,  signed  by  each  member  of  said  hoartl, 
setting  forth  the  amount  awarded  to  each  person,  and  on  account  of  what  sen*- 
ict^s  rendered,  or  supplies  fnrnished,  and  shall  transmit  said  c<.«rtiticat-e  to  tiie 
Secretary  of  the  Tn^asury,  who  shall  cause  to  be  paid  to  the  several  pi^rsons  uftimNt 
therein,  or  their  legal  representatives,  the  amoiint  so  certified  ;  and  to  enable 
the  S4."cretary  of  the  Treasury  to  pay  said  awards  the  sum  of  ti fry -sAven  thonsaud 
five  hundred  dollars,  or  so  much  then.'iof  ivs  may  be  necessary,  is  hereby  appn>* 
piiated  ;  and  of  this  amount  not  more  than  thirtv-five  thouH;uid  tivo  hundrrd 
dollars  ill  all  shall  Ix^  certified  and  paid  for  medical  services  and  attendance;  aod 
in  making  said  awards  it  shall  be  lawful  for  said  boanl  to  make  allowaucento 
employees  of  the  (lOvcTumeut  for  extra  services  in  amounts  not  exceeding  thnt 
months  of  their  current  i»ay  :  Prorid  r/.  That  no  claim  shall  be  cojisidered  aud  nf 
allowanc'-  shall  be  made  by  said  boar<l  on  or  after  January  first,  eightfieii  ban- 
dred  and  eighty  three  :  And pi-ovid^'dfni  thn%  That  the  aggregate  ainonut  of  awafdi 
made  by  said  board  shall  not  exceed  the  amount  hereby  appiopriated:  And^ 


I'ayment  of  Claimi  attd  AIIoif 
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ridfd  further.  That  ao  claim  nhM  he  con.idci^il  under  thw  sMtion  udIsm  Ibe 
iwrson  liliaj;  the  same  sbail  tile  a  roli^aHi^  nn'ler  sral  ofall  claims  agiuast  the  mp- 
n^Hentativusof  thu  lale  PreKidcnt  j^ron'iag  ant  of  said  illiiesN  and  burial."  Hvli: 
(L)  That  the  Ntatiitury  proviiilonB.  wbick  requiro  olajtiia  to  be  examined  by  an 
Auditor,  Bad  bj  him  reimrted  to  a  CoinptroHur,  in  order  that  Hucb  Comptrollet 
may  certify  a  balance  dae,  and  that  a  Treasury  warmiit  may  issue  for  the  pay- 
ment ofsnch  balance,  are  applicable  to  the  awards  made  under  the  act  of  Aiignat 
S,  188J.  (2)  That  a  certificate  of  said  awards  is  to  be  transmitted  by  the  board 
of  audit  to  the  Secretary  of  tbe  Treasury,  and  by  bim  to  the  First  Auditor  for  hi* 
report  thereon  to  the  First  ComplrollBr,  iu  order  that  a  baiaiu'6  may  i)c  cerliHeil 
to  tbe  respet-tive  claimanta,  who  are  to  l>e  paid  by  a  Treasury  warrant  issued  iri 
their  favor;  and  that  all  said  awards  may  lie  inoludod  in  one  warrant.  (^I)  That 
the  certificate  of  awards,  made  under  the  actof  AuguHt  !i,  Irv43,  in,  at  leant,  prim* 
fade,  conclusive  on  the  acconntin){  officerx. 
V.  Tbe  modes  stattul,  Iry  wbicb  the  awards  can  be  paid. 

August  30,  1882,  the  following  circular  was  is»uL'cl,  and  soon  after 
traaamitted  to  all  porsons  siipposwl  to  ln»  cliiimaiitj^  under  tlie  same, 
to  wit: 

HKUUI.ATIONS. 

CUtifMt  grouping  oul  of  the  ilhtesH  tmd  burial  nj  the  late  Pretident,  James 
A.  Garfield. 

The  statute  relating  to  the  claims  above  named  in  as  follows : 

[PUBLIO— No.205.] 

AN  ACT  makiuff  uppropriaiio 

fiscal  year  ending  Juuo  thii  ,     „  „     .  . 

yenni,  and  for  tboae  certified  ai  due  by  the  Accounting  offlcers  of  the  Treasury  in 
a«oordanou  with  ieotiou  four  of  tbe  act  of  Juno  fourteontb,  eightuuo  bumlreil  and 
aev(snty-ei|{bt,  heretofore  paid  from peTinani>iituppropriatioiiB,iind  for otbErpurposus. 

Be  it  enacted  hy  the  Senate  and  Home  of  Reprrsentatiren  of  the  United 
States  of  America  in  Gongrens  msembled,  That  the  following  sums  be, 
and  the  saino  are  hereby  ap|iro|)riate<l,  out  of  any  money  in  the  Treaa- 
my  not  otherwise  appropriated,  for  the  objects  hereinafter  stated, 
oaiueiy : 

Sec.  H.  That  a  board  of  audit  cousLttiug  of  the  Pirt4t  and  Second 
Comptrollers  of  the  Treasury  and  the  Treasurer  of  the  United  States, 
-ia  hereby  constituted,  to  whom  shall  be  referred  all  claims  and  the  de- 
termiuation  of  ail  Just  and  reasonable  sJIuwances  to  be  made  growing 
ODt  of  the  illness  and  burial  of  the  late  Pre^identi  James  A.  Garfield; 
that  the  said  board  shall  bear,  and  examine,  and  determine  all  questions 
arising  out  of  said  ehiims  and  proposed  allowances,  and  shall  make  an 
award  in  each  case  fur  services  rendered,  or  supplies  furnished,  which, 
when  received,  shall  be  taken  in  full  coni)'eusatiun  ofall  >lemand  what- 
soever; that  said  board  of  audit  shall  issue  a  certifloate,  signed  by  each 
member  of  said  board,  setting  forth  the  amount  awarded  to  eatth  per- 
son, and  on  aeeount  ot  what  services  rendered,  or  supplies  I'urnislicd, 
aod  shall  transmit  siiid  certificate  to  the  Secretary  of  l  lie  Treitsury,  who 
ahall  cause  to  be  paid  to  the  several  persons  named  tliereiu,  or  their 
legal  representatives,  the  amount  so  certified ;  and  to  enable  the  Secre- 
tary of  tbe  Treasury  to  pay  said  awards  the  sum  of  filtysevcn  thousand 
five  hundred  dollars,  or  so  mnch  thereof  as  maybcs  nwft*sM5  ,\ft\\wn^'3 
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appropriated ;  and  of  this  amount  not  more  tban  thirty-five  tliousaud 
live  hundred  dollars  in  all  shall  be  certified  and  paid  for  ine<lical  serv- 
ices and  attendance;  and  in  making  said  awards  it  shall  be  lawful  for 
said  board  to  make  allowances  to  employees  of  the  Goverumeot  for  ex- 
tra services  in  amounts  not  exceeding  three  months  of  their  current 
pay:  Provided,  That  no  claim  shall  be  considered  and  no  allowauoe 
shall  be  made  by  said  board  on  or  after  January  first,  eighteen  hundred 
and  eighty-three:  And  provided  further^  That  the  aggregate  amount  of 
awanls  made  by  said  board  shall  not  exceed  the  amount  hereby  appro- 
priated: And  provided  further^  That  no  claim  shall  be  considered  under 
this  section  unless  the  person  filing  the  same  shall  file  a  release  under 
seal  of  all  claims  against  the  representatives  of  the  late  President  grow- 
ing out  of  said  illness  and  burial. 
Approved,  August  5, 1882. 

The  following  forms  and  instructions  are  submitte<l  for  the  use  oi 
claimants  under  the  foregoing  statute: 

Form  of  account  for  profeHHional  or  personal  services  and  supplies  fvr- 

ni^Jied, 

The  Estate  of  James  A.  Gaefield,  late  President  of  the  Unittd 

States,  to  John  Smith,  Dh. 

[Here  describe  fully  the  services  rendered,  giving  in  detail  the  time 
occupied,  the  kind  of  service,  by  whose  dii*ectiou,  authority,  or  employ- 
ment, and  all  particulars  necessary  to  a  correct  understanding  of  tbe 
claim,  with  the  requisite  facts  to  show  its  validity  as  a  claim,  and  the 
amount  which  should  be  paid.  This  is  a  requirement  of  the  law — ^uot 
a  regulation  of  the  Board  of  Audit. 

Public  accounts  must  show  a  ''statement  of  items,*^  (\Vatkius  r*. 
United  States,  9  Wall.,  7(M;)  ^'vouchers"  must  be  submitted  with  tbe 
account  or  claim  ''  to  the  accounting  officers,"  (Id.;)  for  without  such  evi- 
dences before  the  accounting  officers  there  could  not  be  any  inteUigeni 
scrutiny  of  the  claim,  nor  any  decision  which  would  be  satisfactory  to 
the  claimant  or  to  the  public.     [Id,)] 

Form  of  oath  to  he  annexed  to  a  claim. 

United  States  of  America, 

District  of  Columbia,  City  and  County  of  Washington,  its: 

I,  John  Smith,  being  duly  sworn,  on  oath  say  that  I  am  owner  of  the 
foregoing  claim  against  the  estate  of  James  A.  Garfield,  deceased,  late 
President  of  the  United  States;  that  said  claim  is  justly  due  to  me  from 
said  estate  and  the  legal  represeutjitives  of  said  deceased ;  that  nopfl^- 
meiit  or  i)ayments  have  been  made  thereon,  and  that  there  are  no  off- 
sets or  offset  or  counter-claim  against  the  same  to  the  knowledge  or  be- 
lief of  this  affiant;  that  the  services  [supplies]  therein  mentioned  were 
rendered  [furnished]  and  the  charges  therefor  as  therein  stated  are  rea- 
sonable and  just;  [that  the  expenses  as  therein  charged  were  actually 
incurred  and  paid  at  the  dates  specified,  and  the  amounts  paid,  a8 
therein  stilted,  were  the  actual,  reasonable,  and  necessary  amoonts 
therefor,  and  the  usual  amounts  for  similar  items  of  expense;]  that  the 
facts  stated  and  allegations  made  in  the  foregoing  claim  and  statements 
therein  are  true;  that  the  personal  services  [supplies  famished]  for 
which  said  claim  is  made  were  rendered  [furnished]  by  affiant  at  the 
request  of .  wwvV  wwd^^  t\v<i  direction  of and 
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at ,  tinil  were  lymUiroii  uecesaai-y  by  the  illuess  [or  buriall  of  the 

lat€  Preaiilerit,  .Faroes  A.  (Jarlield,  ami  were  reuderedjor  furiiisned]  in 
CODsequeiiw  tliereot'  [and  the  piices  charged  iu  naid  ulaiiii  for  the  arti- 
cles of  sup[)hej4  therein  mentioned  were  the  ordinary,  reasonable,  and 
usual  prices  for  such  articles] ;  that  thia  affidavit  i»  made  for  the  par- 
pose  of  verifying  said  eluim  and  of  securing  to  this  affiant  the  benefit 
«f  thti  provisions  of  section  six  of  the  act  of  Congress  approved  Angnst 
£,  1882,  known  a»  the  UeHcicucy  Appropriation  Act,  and  for  the  piir- 
IKwe  of  presenting  said  claim  to  the  board  of  audit  constituted  by  said 
section  as  a  claim  against  the  United  States,  and  for  the  purpose  of  re 
leaaing  all  claims  against  the  rcprecentativcH  of  the  latt  President, 
James  A,  Garfield. 


Sworn  to  by  said .  before  nie,  and  by  liim  snbscrilted 

in  tny  prewnce,  tliis day  of ,  1882. 


[Official  signature  and  seal.] 


When  the  claim  is  for  "  services  reudered,"  the  words  in  brackets  in         ^H 


the  foregoing  form — [supplies]  and  [/Krais/iflrfl— may  be  omitted, 

When  the  claim  is  for  "supplies  furnished,"  the  words  "serricea 
tiered"  may  be  omitted. 

It  will  be  well  to  have  all  claims  carefully  prepared,  to  avoid  delay 
which  might  be  occasioned  if  corrections  should  be  required. 

When  there  are  no  itertta  of  exjienae,  the  clause  in  relation  to  that  suh' 
Jeot  may  be  omitted.  The  clause  iu  the  foregoing  form  "that  the  per- 
sonal services  for  which  said  claim  is  msule  were  rendered  by  affiant  at 
Ihe  re<ineKt  of,"  &c.,  is  not  requisite  us  to  medical  and  surgical  services. 

Form  o/relenge  to  be  aHiiexc'l  to  the  foregoing  form. 

UsiTEn  States  ok  Amkrica, 

District  of  Columbia,  (Hty  and  Ooiintg  of  Washington,  hk: 
Whereas  the  sixth  section  of  the  act  of  Oongress  approved  August 
5,  1882,  known  as  the  Deficiency  Appropriation  Act,  constitutes  a  board 
of  audit  to  whom  shall  be  referred  all  claims,  and  the  determination  of 
all  just  and  reasonable  allowances  to  he  made,  growing  out  of  the  illness 
andburialof  the  late  President  of  the  United  States,  .Tames  A.  Garfield; 
Bod  wherejis  said  section  of  said  act  authorizes  said  board  to  hear,  ex 
amine,  an<l  determine  all  questions  arising  oat  of  said  claims  and  pro- 
poeed  allowances,  and  to  make  an  award  in  each  case  for  services  ren- 
dered or  sujiplies  furnished,  which,  when  received,  shall  be  taken  in  full 
eomiiensatioii  of  all  demands  whatsoever;  and  whereas  the  foregoing 

claim  for dollars  in  my  favor  is  now  by  me  presented  to  said 

bovd  of  audit  under  and  by  virtue  of  said  section,  and  for  the  purpose 
of  securing  to  me  the  benefit  thereof  as  therein  authorized,  and  subject 
to  the  provisions  and  conditions  of  said  aet,  and  for  the  purpose  of  ac- 
cepting the  award  therein  authorized  to  be  maile:  Now,  therefore,  in 
ooaaideration  of  the  promises,  and  of  the  benefit  to  me  accrning  by  rea- 
son thereof,  I  hereby  release  all  claims  against  the  representatives  of 
the  late  President,  James  A.  Garfield,  growing  out  of  said  illness  and 
burial  above  mentioned. 


I 
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In  testimony  whereof  I  hereto  sabscribe  my  Dame  aud  alBx  my  ised 

this day.  of ,  A.  1).  1882. 

.  [Seal  of  wax  or  wafer.] 

Executeti  in  jiresence  of  us — 


[Witnesses.] 

Claims  may  be  tiled  with  either  member  of  the  boaixl  of  audit.  The 
board  will  require  such  evidence  in  support  of  claims aA  may  bede«Md 
necessary  and  proper. 

WILLIAM  LAWRENCE, 

First  Comptroller. 
W.  W.  UPTON, 

Second  Comptroller, 
JA8.  OILFILLAN, 
Treasure^'  of  the  United  State*, 

TRKA8UU^     DKrARTMKNT, 

VTaHhingion  City,  Amfust  ;iO,  1882. 

QucHtioHH  nroHo  under  this  circular,  and  the  stsitutc  therein  mentioned^ 
relative  to  the  consideration  of  claims  and  the  form  of  certificate  of 
awanls  in  fiwor  of  (claimants.  The  board  of  audit  determined  that  its 
duties  and  modes  of  ]>roc(»dure  were  not,  technically,  those  pertaining: 
to  arbitrators,  but,  rather,  in  the  character  of  auditors,  charged  with 
the  duty  of  determininff  the  "just  and  reasonable  allowances  to  be  made 
growing  out  of  the  illness  and  burial  of  the  late  President,  James  A. 
Garfield'- ;  and  that  it  was  its  further  duty  to  "hear,  and  examine,  and 
determine  all  questions  arising  out  of  said  *  •  •  proposed  allow 
ancos,''  and  to  "make  an  award  in  each  case."  Each  claimant  had* 
right  to  present  siuh  evidence  as  he  deemed  proper,  to  insx>ect  any  other 
evidence  furnished  to  or  procured  by  the  board,  and  to  bo  heard  on  ap- 
plication by  himself,  or  attorney,  in  support  of  his  claim.  No  notice 
was  required  to  be  given  to  the  claimants  of  the  time,  or  place,  when 
the  board  wouhl  examine  the  evidence,  or  proceed  to  consider  the  same 
and  make  an  award. 

Claims  having  been  presented  with  evidence,  and  other  proofs  in  some 
cases  having  been  otherwise  furnished,  the  board  examinetl  the  same, 
and  passed  on  each  claim  separately.  The  board  determined  that  the 
statute  contemplated  that  only  one  certificate  containing  the  awards  in 
favor  of  the  respective  claimants  be  made  to  the  Secretary  of  the  Treas- 
ury. The  act  says  that  the  board  "shall  issue  a  certifi4Hite^  •  t  » 
and  shall  transmit  naid  certificate  to  the  Secretary  of  the  Treasary, 
who  shall  cause  to  be  paid  to  the  several  persons  named  therein  or  their 
legal  representatives,  the  amount  so  certified."  This  implies  that  one 
certificate  is  to  be  made.  On  this  subject  the  statute,  however,  Ls  di- 
rectory, and  several  certificates  would  be  equally  valid  as  one.  If,  after 
one  certificate,  embracing  all  claims  allowed,  shall  have  been  delivered 
to  the  Secretary  of  the  Treasury,  other  claims  should  be  presented  to 
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Uio  board  of  audit  prior  to  January  1,  18$.'!,  they  way  Uf  ronNitlered 
Uid  decided. 

December  11,  1882,  the  board  of  audit  made  a  certiflcate  of  awarde, 
which  ou  the  12th  of  December,  1882,  was  transmitted  to  Ilie  8ecn>tary 
of  the  Treasury.  • 

The  letter  transmittiug  the  certificate  of  awards  t«  the  Secretary 
gtated  that,  after  January  1, 18S3,  the  original  claims,  the  evidence  in 
jnipport  thereof,  and  all  papers  relating;  thereto,  would  be  transmitted 
bo  the  Register  of  the  Treasury  Department,  to  be  filed  in  his  office,  t 

There  arc  two  moden  in  which  payments  may  be  made  to  the  respect- 
ive claimants.  The  Secretary  of  the  Treasury  may  appoint  a  special 
disbursing  agent,  whu,  after  giving  bond,  can  make  a  reqnisition  for  the 
proper  amount  of  money,  can  make  payment  on  pi-oper  vouchers,  and 
ean  have  his  aecount  of  money  received  and  disbursed  setllcd  through 
the  First  Auditor  and  First  Compti-oller.  The  more  usual  mode  is  for 
the  Secretary  to  transmit  the  certificate  of  awards  to  the  First  Auditor, 
Id  order  that  said  auditormay  state  an  account  in  favor  of  each  claimant, 
^d  make  a  report  thereof  to  the  First  Comptroller,  who  would  then 
JKrtifyabalanceinfavor  of  each  claimant,  on  which  certificate  a  Treasury 
vrarrant,  signed  by  the  Secretary  and  countersigned  by  the  First  Comp- 
Iroller,  would  issue,  and  payment  l>o  made  accordingly. 
I  Section  236  of  the  Revised  Statutes  declares  that  all  claims  in  which 
l^e  United  States  is  concenied  "shall  be  settled  and  adjusted  in  the 
pepartmeut  of  the  Treasury."  Other  sections  of  the  Revised  Statutes 
teqaire  claims  to  be  examined  by  an  auditor,  and  by  him  reported  to  a 
pomptroUer,  in  order  that  such  comptroller  may  certify  the  balance 
iuieiug  thereon,  to  be  paid  by  a  Treasury  warrant,  issued  by  the  Secre- 
tary of  the  Treasury,  and  countersigned  by  the  First  Comptroller. 
,  The  act  of  August  5,  1882,  requires  the  Secretary  of  the  Treasury  to 
*<caBHe  to  be  paid  to  the  several  persons  named  [in  the  certificate  of 
kwardsl  ■  •  •  or  their  legal  representatives,  the  amount  so  certified." 
Payments  may  be  made  in  either  of  the  modes  stated.  (See  Rev.  Stat., 
S36, 348, 2G9, 277, 305.)  Tliese  provisions  of  the  Revised  Statutes  are,  by 
jtheir  terms,  applicable  to  claims  under  the  act  of  August  5, 1382,  which 
90t  does  not  repeal  or  suspend  said  provisions,  even  as  to  claims  made 
puider  it,  nor  except  such  claims  from  their  operation.  The  Treasurer 
pf  the  United  States  can  only  disburse  public  money  "  upon  warrants." 
(Kev.  Stat.,  305.)     A  warrant,  however,  in  favor  of  a  special  disbursing 

Bi;ent  would  authorize  an  advance  of  money  to  his  credit  to  pay  the 
aims.     It  has  been  repeatedly  decided  that  the  First  Auditor  has  juris- 

*  Far  the  (Certificate  of  &w:inlH  mid  utlier  paporH  leiattu);  to  tliv  cliLiiiia  |>n.-iwute<t  to 
jOieBoBnl  of  Audit,  unii  to  tlicir  proceedings,  hw  Honse  Mi»celliiTieoii»  Dor.  No.  U, 
Bd  KflBion  4TtU  CoiigroMi,  Jatiunry  S,  188:1,  fout-iiolc,  oml  of  tliix  r.w. 
I  Tho  House  Rciport  So.  10(j9,  lat  seuioa  47th  Congrpsa.  maile  by  Ht.  Taylor,  April 
19,  188S,  ha*  appended  to  it  n  schedule  of  tliu  claitua  passed  by  the  select  comniittee 
to  aadit  Iho  eiponsea  of  the  Inta  Presideut  James  A.  Garfleld'a  illoeas  nnd  burial. 
(They  were  trmiisniitled  to  the  Ret^isler  by  letUr  JanukT^  -lASff^. 
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<lictioii  of  all  claims  not  Bpecificully  assigned  to  any  other  auditor.  The 
<-ortiticate  of  awards,  made  under  the  act  of  August  5,  1882,  is,  at  least 
prima  facie,  conclusive  on  the  accounting  officers  and  Secretary-  of  the 
Treasury. 

December  I. '3,  1882,  the  Secretary  of  the  Treasury  referred  thecer- 
tidcate  of  awards  in  this  case  to  the  First  Auditor  "for  proper  disposi- 
tion." 

Deceml)er  U,  1882,  the  First  Auditor,  by  his  reiwrt,  No.  234094,  to 
the  First  Comptroller,  certified  that  he  had  "examined  and  adjusted 
4)11  account  between  the  United  States  and  the  parties"  thereinafter 
named,  and  "  finds  that  there  is  due  to^  said  jiersous  respectively  the 
amounts  therein  stated,  all  of  which  are  as  in  the  certificate  of  awards, 
aiul  amount  to  $39,793.01. 

December  15, 1882,  on  this  import,  the  First  Comx)troller  certified  a  bal- 
4iuce  due  said  claimants,  respectively,  as  in  the  report,  aud  transmitted 
to  the  Register  the  papers  accompanying  the  Auditor's  report,  to  wit: 
his  report,  the  certified  balance,  the  certificate  of  awards,  the  letter  of 
the  First  Comptroller  to  the  Secretary,  dated  December  12, 1882,  trans- 
mitting to  him  the  certificate  of  awards,  and  the  reference  made  by 
the  Secretary  of  said  letter  and  certificate  to  the  First  Auditor. 

December  19, 1882,  the  liouse  of  Kepresentatives  adopted  a  resola* 
tion  instructing  the  board  of  audit  to  report  to  the  House  ^^  a  schedule 
of  all  the  claims  presented  to  said  board,  the  action  of  the  board  up<Hi 
the  same,  the  allowances  made,  and  generally  all  their  transactions  in 
tlie  premises,'-  aud  said  board  thereupon  made  a  report  and  transmitted 
it  to  the  Speaker  of  the  House  of  Representatives.* 

•The  rtjport  of  tlio  Ixianl  of  audit.  House  Mis.  Doc.  No.  14, 2d  tK'Ksion  47th  CoDgre**. 
IK  :\H  follows: 

EXPKNSE8  OK  PRP:SIDENT  (iAKFlELD'S  ILLNESS  AND  DEATH. 

L(tter  fvom  the  Fimt  ComptroUcr  of  the  Treasury^  transmitting  report  of  the  hoard  tOMtidii 
the  expenses  of  the  sickncas  and  death  of  the  late  President  (iarjield, 

.f  ANLAUY  :$.  1K8.'{.— Rt'fenod  to  the  Select  Committee  to  aadit  cxpensosof  the  lat**  President  Jainc«  A 

(tarticM'H  illncH^4  and  bnriHl.  and  ordert;d  to  bo  printed. 

Treasury  Department. 
Washington,  D,  C,  January  2,  18t^ 

SiK:  The  board  of  audit  constituted  by  tli<*  sixth  eoctiou  of  the  act  of  Con  grew  ap- 
l>rovtMl  August  5,  Ifi&Z,  known  as  the  deficiency  appropriation  act,  have  the  honor  t*' 
acknowledge  the  receipt  from  Hon.  Edward  McPherson,  Clerk  of  the  House  of  Reprf- 
sentatives,  of  a  resolution  adopted  by  that  body  on  the  19th  of  December^  lii<d2,  a* 
follows: 

'^  Re-solved^  That  the  board  heretofore  appointed  to  audit  the  expcnseti  att^^ndaut  upon 
the  last  sickness  aud  death  of  Hon.  James  A.  Garfield,  late  President  of  the  Unite<l 
St^ites,  are  hereby  instructed  to  report  to  this  Hcmse  a  schedule  of  all  the  claims  pre- 
sented to  said  board,  the  action  of  the  board  upon  the  same,  the  allowances  made,  an<l 
generally  all  their  transactions  in  the  premises." 

Aud  in  answer  thereto  state  that  the  schedule  hereto  annexed,  marked  A,  shows  all 
the  claims  presented  to  said  board,  the  action  of  the  board  upon  the  same,  andth' 
allowances  made. 

The  board  met  at  the  Treasury  Department  Aujjust  30,  1SS2,  and  issued  a  circular, 
a  copy  of  which  was  transmitted  to  all  persona  known  or  supposed  to  have  claim* 
indor  the  act  referred  to,  aud  a  copy  of  which  is  hi^reto  anuexea,  marked  B. 
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On  the  ttthitn,vaf  NovfinWr,  \6(&,  the  boknl  m«t  kdJ  uruaneded  tuki!iiraudcxHiuiun 

«U  clkiiua  pn-wut«l  la  thtit  diite,  nnd  ndjoumiHl  fruin  day  to  day  nutil  the  Utb  d»y 
|orDtsK'ni)H>rfii11nwiug,  lit  nhicta  timi>  Ihey  deteniiUM-d  all  qntwtionB  anniog  outuf  biI 
leLaini^  pri'iwuti'ilaiid  all  propiiHed  allavrsnues  for  aerviuei  reudered  ntid  supplies  fur- 
InUhed.  niid  iii;idc  tbeir  awiird  and  iasuud  tlii'ir  i^i!rtillr«ti!  signed  by  ojMib  member  of 
huiid  lioiird,  ittUint;  forth  the  amount  nwardml  to  ench  pDrsoii,  and  on  wbat  Hc-coaut 
Vthf  servipps  wen-  reuden«d  or  suppUi's  furnished,  and  on  the  ISth  day  of  DetHimber 

trausmitttH)  said  award  and  cortiflcatu  to  the  Hon.  Charles  J.  Folger.  Secretary  of  the 

TreoBiiry,  a  copy  of  which  is  hereto  tinnexod,  marked  C, 

Since  thti  nmkiug  of  Raid  award,  the  following  claims,  mentioned  in  suld  Suliednle 

A,  have  hoeu  fib^d  and  have  not  been  nllowed,  to  wit; 

Clkim  of  ShooiniLker  &  Hertiog,  Wnahlugloii,  D.  C.  (by  WUIi;im  Shuomaker, 

■  mrvlvint;  pnrtnur},  fur  wintw  furnished  for  use  of  the  lal«  Preeident  dnrtng 

■  Ui  last  illnoea (16  (Nl 

Clftim  of  F.  M.  McMillan,  of  Milton- ou-Hudsou,  New  York,  fur  arrviooB  as  en- 

^  Kin^or  and  expRft  in  deaijpiiiig  and  snperintending  the  uiinBtnicCiuu  of  the 
rnf^iBcratlug apparatus  nsed  at  tlio  Execnttve  Munsion  during  the  illness  of 

'    Ui«  Mto  Prenldent 450  00 

Cl^n>  of  gomuol  H.  Seutenue,  nssistant  engineer  Navy  Department  bnildins, 
'.  te  extra  aervicM  as  luodiinlst  at  tho  Eiecntivo  Mansion  in  cunncctiou  with 

tbo  Dooliiie  apparatns  nsed  during  the  illness  of  tbo  late  President SOO  00 

thhn  of  William  M.  Ellin,  laborer  in  Navy  Department,  for  extra  iterviaeii 
ronderod  at  the  Kxecntivt  Maiiniun  and  elaewhorc,  during  the  itluesu  of  the 
tutu  I'rcsident,  iudepptidcut  of  claimant's  regnlar  diitieu  in  tbi-  Kavy  De- 
*    nartmont.    (No  amimnt  cluimcd.) 

T'laim  of  TbcmiuH  Y..  Lynrh,  bite  iniicbiniKt  in  the  Wn8bin)i;ton  navy-yard,  fur 
I  connectiau  with  the  cooling  ap- 

paruiiis  ii-<il  ihiriiii:  iln- l;it.'  fiv-iilPufB illness 156  W> 

I  Claim  of  K.riurt  H.nri-.,  :l^-l-l,Llll  iiirssi'ugor  in  the  Interior  Deiiartuieut,  for 
*xtrii  -ici\  II'.  -  lit  ilii>  ll'iiui  Ji.-  M.iimion,  nnd  elsewhere,  aa  driver,  during 
the  latw  [■r.'-,iib'iif '■<  illiii'-.,,  mii(.iili>  of  ulaiinant's  regular  duties  in  the  Inte- 

ir  Department 150  00 

t!Wni  of  Edwin  Ilod^e,  laborer  in  PoHt-OIUce  Department,  fur  extra  aervices 
,  kt  the  Kxeciitive  Uanalon  and  elsewhere,  as  driver,  ditring  the  late  Presi- 

dent'a  Illness,  inttttidenf  ulaimant'ii  regular  bintrsiu  Post-OfficeDopartmeut.  100  IK) 
pisliu  of  Joshua  McNeal,  pnliueollloer  (Metropolitan  police'   ' 

*'-'---      -  --  ■        i.._f-       -'lain,,--.- „f  n,^ 


J  ftfe  Exncittive  Mansion  grounds,  during  the  illiiesaof  thulate  President 2 

CUtfin  of  William  Cunuiniiham,  mountM  policeman  (MetrnpoKtan  force},  for 


>  (10 


k  services  at  Execntfvo  Mansion  gronuds  dnring  the  Inte  Preaident'H 

7 105  00 

Clsim  of  Charlns  Knrby,  monnted  policeman  (Metropolitan  police),  for  extra 

services  at  Execntivo  Mamtion  gninnds  dnring  the  late  ProHident's  Illness. .   !().'>  Ih) 
I  Claim  of  WilliHm  W.  Ferry,  sergeant  Metrot>oliCan  uolico,  for  extra  and  special 
duty  at  Exccntive  Mansion   grounds  during  tuc  late  Priwdcnt's  illnew. 

Claim  for dolliirs. 

All  the  claiiUH  jiresented  and  the  papers  relating  thereto  have  b«en  transmitted  tro 
'  the  Register  of  tbo  Treasury,  ta  be  filed  in  bis  offlcc. 
fbavc  tbi"  honor  to  be,  vorv  rc«p«ctfiilh'. 

WILLIAM  LAWRENCE, 

Prnidini  Board  nf  Aiidil. 
Hon,  J.  WaitBts  Kzivr.R, 

Spruker  of 'he  Hoatt  nf  Erprtfilaiiri-t  I'Kilid  Slalrt. 
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B. 

UEOULATIONS. 
Cl-aims  grotrinff  out  of  the  ilhie^s  and  burial  of  the  late  Prendent  Jamet  J.  GarjM. 
Tho  t»tatuti>  rdating  to  the  claims  above  named  Ih  at*  folio wh: 

rrcBLic— No.  aor..] 

AN  ACT  iMukin;;  HpnropriHtioriA  to  Hupply  dcficioiicioH  in  th«tnppropri»tii>ii»  for  thr  fiiieml  ^*r«-Mtec 
Juue  thittiiali.  eiKlitt^n  hundriMl  ami  cifihty-two,  and  for  prior  yt'arn,  and  for  thofie  certifled  Mte 
by  fhe  accoiiatiui:  ottioerH  of  tho  TrttaHury  iu  ncH'ordiim-.e  with  B«ctioD  fonr  uf  the  act  of  June  fiw- 
t«M)nth.  (-i;;lit4Hm  liuudixKl  aud  Heventy-oigbt,  herolufore  paid  fnim  perraaaent  appropriatioM.  ■< 
for  other  purp(»80H. 


Be  it  enacted  by  the  Senate  and  Uoiue  of  JRepreaentatires  of  the  UniUd  Slattt  of  Ji 
in  Congre4i8  ansembledt  That  the  following  siuiih  b»,  and  the  same  are  hereby,  appropii- 
ated,  out  of  any  money  in  the  Treanury  not  otherwiHe  appropriated,  for'^  the  ohjedi 
hereinafter  ntated,  namely: 

«  «  •  •  *  •  • 

Skc.  6.  That  the  board  of  audit,  consintiug  of  tlieFintt  and  Second  CoiiiptroHenif 
the  Treasury  aud  the  Treasurer  of  the  United  States,  is  hereby  constituted,  to  whoa 
shall  be  referred  all  claims  aiid  the  determination  of  all  Just  and  reastonablealloiraiwei 
to  be  made  growing  out  of  the  illness  and  burial  of  the  late  President  James  A.  6ir* 
(irld ;  that  the  said  board  shall  hear,  and  examine,  and  determine  all  qneationsarinog 
out  of  said  claims  and  proposed  allowances,  and  shall  make  au  award  iu  each  case  for 
services  rendered,  or  supplies  furnished,  which,  when  received,  shall  be  taken  infill 
compensation  of  all  demand  whatsoever;  that  said  board  of  audit  aUall  issue  a  eertiff' 
cate«  signed  by  each  member  of  said  board,  setting  forth  the  amonut  awarded  to  Md 
person,  and  on  account  of  what  services  rendered,  or  snpplies  furnished,  and  shiD 
transmit  said  certitiuate  to  the  Secretary  of  the  Treasury,  who  shall  oause  to  beptU 
to  the  several  persons  named  therein,  or  their  legal  representatives,  the  amoont  i* 
certified  ;  and  to  enable  the  Secretarv  of  the  Treasury  to  pay  said  awards  the  imaof 
fifty-seven  thousand  five  hundred  dollars,  or  so  much  thereof  as  may  be  necessary,  ii 
hereby  appropriated ;  and  of  this  amount  not  more  than  thirty  five  thousand  five  hu- 
dre<l  dollars  in  all  shall  be  certified  and  paid  for  medical  services  aud  attendance; 
and  in  making  said  awanls  it  shall  be  lawful  for  said  board  to  make  allowances  to 
employ6s  of  (he  government  for  extra  services  in  amoimts  not  exceeding  three  montbi 
of  their  current  pay:  Provided^  That  no  claim  shall  be  considered  aud  no  alloirinee 
shall  be  made  by  said  board  on  or  after  January  first,  eighteen  hundred  and  eighty- 
three:  And  provided  further^  That  the  aggregate)  amount  of  awartls  made  bysaidboiro 
shall  not  exceed  the  amount  hereby  appn>priat'ed :  And  provided  further,  That  oocliiB 
shall  be  considered  under  this  section  unless  the  person  filing  the  same  shall  tilesn- 
lease  niidor  neal  of  all  claims  against  the  representatives  of  the  lat<*  President  grofrinK 
out  of  said  illness  and  burial. 

Approved,  August  f),  1882. 

The  following  forms  and  instructions  are  submitted  for  the  use  of  claimants  ondrr 

the  foregoing  statute: 

Form  of  account  for  profe^ttional  or  personal  serricei  and HUpplie^furHiMhed. 

The  estate  of  James  A.  Garfield,  late  President  of  the  United  States,  to  John  Smith,  Dr. 

[Here  describe  fully  the  siTvices  rendered,  giving  in  detail  the  time  occnpie*!,  the 
kind  of  service,  by  whose  direr.tioti,  authority,  or  cmployinoiit,  and  all  partinilsn 
noe«*ssary  to  a  correct  undtM-standing  of  tli«  claim,  with  the  re<|nisite  fiicts  to  show  its 
validity  as  a  elaiin,  and  the  ainount  wiiieh  shouhl  be  paid.  This  is  a  require  men  ( of 
the  law — not  a  regulation  of  th«-  board  of  audit. 

Piiblic  aceountrt  ni  Ht  show  a  '*Htatement  of  items"  (Wat kins  M.  United  Staffs  9 
Wall.,  7t)4):  **  vnui'h«Ms"  must  b»' subuiitte  I  with  the  a(5couut  f>r  claim  **U*  ilieae- 
oouuting  otficiTs"  (fd.);  fi»r  "without  such  evidences  b- lor*^  the  accounting  otlioi^ 
there  could  not  be  any  int^'lliffeui  vcruUnti  of  the  c/fi»wi,  nor  any  decision  whiih  would 
be  satisfactory  to  the  olaimaut  or  to  the  public"  (/rf.).l 
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Form  of  oalk  lo  hf  annexed  to  a  claim. 

Unitki>  States  ok  Amxrica, 

Dialriet  of  Columbia,  f.ftif  and  County  of  H'aahivgion,  «.' 
1,  Jobu  Smitli,  beitiK  dulyHwom,  on  unthsay  tliat  Ininuwneruf  tLefore^uinKclAim 
■niurt  the  ostitte  of  JttnieH  A.  Onrflnld,  ili!i?ea8ucl,  late  Pr^Hident  of  tb«  Untied  Stales ; 
Uiat  said  cUim  in  justly  due  ^o  me  fVoni  aaid  estate  and  thn  tefcal  r(>pre««iitativeB  oi 
a«d  doceued ;  that  uo  pajrnietit  or  pnymenta  have  been  made  tbertwn,  and  that  thera 
■TO  uo  oft'M-ts  or  uffHet  or  cimnturclatm  affainst  tlii-  eane  to  the  knowtedEe  or  lielief 
of  this  affiant;  that  the  Kurviuea  [itumilips]  therein  mcntionrd  were  rendered  [fiir- 
~~'ihed]  and  the  chsrgeH  therefor  as  ttieroiu  state^d  are  roiHonable  tiiid  jnst  [that  the 
''  in  charged  wL>re  actunlly  inuurred  and  paid  at  the  dutee  Hpeciilcd, 
paid,  ns  therein  stated,  were  the  actnni,  reasonable,  and  ueucHsary 
lunnis  inerenir,  and  the  iiNiial  amuants  for  similar  items  of  expense] ;  that  tbe  facts 
ktttd  and  allegations  made  iii  (he  foregoing  claim  and  statements  therein  are  true ; 
>t  tbe  personal  services  [supplies  furnished]  for  nbicbsaid  claim  is  made  were  ren- 

'  [ftarniebod]  by  affiant  ot  the  request  of ,  and  under  the  direction 

■ anil  at ,  and  were  rendered  necessary  by  the  illness  [or  burial} 

€  the  late  President  Jiuuot  A.  Qarlleld,  sud  were  rendered  [or  fnmished]  in  conse- 
■nence  thereof  [and  the  prices  charged  in  said  claim  for  the  articles  of  eupplies 
IJMtrein  mentioned  were  tbe  ordinary,  reaaoufible,  and  nsnal  prices  for  sncb  ariioles] ; 
Bhat  tbia  affidavit  made  for  the  ]>urpose  of  verifying  ijuid  claim  and  of  securing  to 
thia  affiant  tbe  l>enetlt  of  tbe  provisions  of  section  six  of  the  octofConcress  approved 
kngnst  5.  It^,  known  as  tbe  Deficiency  Appropriation  Act.  nud  for  the  purpose  of 


mXi 


tnoentina  said  claim  to  the  board  of  audit  constituted  by  said  section  asaclaini  against 
liB  Cnittd  States,  and  for  the  purpose  of  releasing  all  claims  against  the  repr^euta- 
ivaa  of  the  late  President  James  A.  GorHeld. 

Bwom  to  by  aaid .  before  nie,  uud  bv  bim  Hiibsoribed  in  mv  preHeoce, 

ila day  of ,  1*J2. 

[Official  signature  aud  seal.] 

Wheu  tbe  claim  is  for  "  services  rendered,"  the  ivords  in  brackets  in  tbe  foregoing 

rm  [iuppliei~)  and  {Jumithed]  may  be  omitted. 

Wben  tie  claim  is  for  "supplies  furnished,"  the  words  "  lerrieet  rendfred"  may  be 
ftmitted. 

It  is  well  lo  have  all  claims  carefully  prepared,  to  avoid  delay,  which  might  be  oc- 
^eMMoned  if  corrections  should  be  reqnired. 
*'     When  there  are  no  ilents  of  txpfiiH,  tbe  clauae  iu  relation  to  that  subject  may  be 

Diltvd.  The  clause  in  the  foregoing  form  ''  that  tbe  person al  services  for  which  said 
«l^ni  ia  made  were  rendered  by  alfiant  at  tbo  rcqueHt  of,"  &c.,  is  not  rfqulsile  an  to 
Btedioal  and  surgical  services. 

form  ofTelease  lo  be  aiinestd  to  l}ie  foregoing  form. 
Vkited  Si'AT£a  or  America, 
'■  DWrict  of  Columbia,  City  and  County  of  Jl'athinglon,  « ; 

Whereas  the  sixth  section  of  the  act  of  Cnngreoa  approved  Angnst  o,  1^83,  known 
as  tbe  Deficiency  Appropriation  Act,  cnnstltntea  a  board  of  andit  to  whom  shall  be 
Seferred  all  claims,  and  the  determination  of  all  just  and  rensonable  allowances  to  be 
Vade,  growing  out  of  tbe  ilbicss  and  burial  of  the  late  President  of  the  United  States, 
Junes  A.  Qarficld  ;  and  whereas  said  section  of  Haid  act  authorizes  said  board  to  hear, 
«xaiiiiiie,  and  determine  all  questions  arising  ont  of  said  claims  and  proposed  allow- 
aoces,  and  to  make  an  award  in  pocb  case  fur  services  renderi-d  or  supplies  furnished ; 
vUcn,  nben  received,  shall  be  taken  in  fuU  compensation  of  all  demands  whatsoever; 

■sd  whereas  the  foregoing  claim  for dollam  in  my  favor  is  cow  by  me  presented 

-Id  said  board  of  audit  under  aud  by  virtue  of  said  section,  and  for  the  miqioee  of  se- 
MuinK  to  me  tbe  benefit  thereof  as  (herein  autlioriied,  and  subject  to  the  provisions 
-~d  conditions  of  said  act,  and  for  tbe  pnipose  of  accepting  the  award  therein  author- 
id  to  be  made :  Now,  therefore,  in  consideration  of  tlie  premises,  and  of  the  hcueUt 
me  seeming  by  reason  thereof,  I  hereby  rcli^utlc  all  claims  against  the  representor- 
liTes  of  the  late  President  James  A.  Garfield,  growing  out  of  said  illueas  and  burial 
■iMve  mentioned. 

Id  testimonv  whereof,  I  hereto  subscribe  mv  name  nud  affix  mv  seal  this day 

■ ,  A.  f>.  I«a2, 

.     [Seal  of  wax  or  wafer.] 

Executed  in  tbe  presence  of  ii.s — 


I 


[Witnesses.] 
H.  Ex.  219 25 
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386  First  Comptroller's  Office^  Treasury  DepartmenL 

Claims  may  be  filed  \^ith  either  member  of  the  board  of  audit.    Tht  board  inli 
require  such  evidence  in  support  of  claims  as  may  be  deemed  neceasarv  und  pnmer. 

WILLIAM  LAWRENCE, 

First  CinnpirtUtr, 
W.  W.  UPTON, 

Second  Comptroller, 
JAS.  GILFILLAN, 
Treasurer  of  the  United  SkiU$, 

Treasury  Department, 

Washington  City,  Aug  mi  30,  1882. 


C. 
To  the  honorable  Cuas.  J.  Folger, 

Secretary  of  the  Treasury  of  the  United  States : 

Whereas  the  sixth  section  of  an  act  of  the  Congress  of  the  United  States,  entitled 
''An  act  making  appropriations  to  snpply  deficiencies  in  the  appropriations  for  the 
fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty-two,  and  for  prior 
years,  and  for  those  certified  as  due  by  the  accounting  olfficers  of  the  Treasury  in 
accordance  with  section  four  of  the  act  of  June  fourteenth,  eighteen  hundred  and 
seventy-eight,  heretofore  paid  from  permanent  appropriations,  and  for  other  pur- 
poses," approved,  August  5,  1882,  provides : 

''That  a  board  of  audit,  consisting  of  the  First  and  Second  Conntptrollers  of  the 
Treasury,  and  the  Treasurer  of  the  Uniteil  States,  is  hereby  constituted,  to  whom 
shall  be  referred  all  claims  and  the  determination  of  all  Just  and  reasonable  allow- 
ances  to  be  made  growing  out  of  the  illness  and  burial  of  the  ]at«  President  James  A. 
Garfield;  that  the  said  board  shall  hear,  and  examine,  and  determine  all  questions 
arising  out  of  said  claims  and  proposed  allowances,  and  shall  make  an  award  in  esch 
case  for  services  rendered,  or  supplies  furnished,  which,  when  received,  shall  be  taken 
in  full  compensation  of  all  demand  whatsoever ;  that  said  board  of  audit  shall  iwne 
a  certificate,  signed  by  each  member  of  said  board,  setting  forth  the  amount  awu^ed 
to  each  person,  and  on  account  of  what  services  rendered,  or  supplies  furnished,  and 
shall  transmit  said  certificate  to  the  Secretary  of  the  Treasury,  who  shall  cause  to  be 
paid  to  the  several  p(*r8«>ns  namml  therein,  or  their  legal  representatives,  the  amouDts 
so  certified  ;  and  to  enable  the  Secretary  of  the  Treasury  to  pay  said  awards,  the  snm 
of  fifty -seven  thousand  five  huudnMl  dollars,  or  so  much  thereof  as  may  be  nei*«ssarr. 
is  hereby  approjiriated ;  and  of  this  amount  not  more  than  thirtj'-five  thousand  five 
hundred  dollars  in  all  shall  be  certified  and  paid  for  medical  services  and  attendance; 
and  in  making  said  awards  it  shall  be  lawful  for  said  board  to  make  allowanceft  to 
employes  of  the  government  for  extra  services  in  amounts  not  exceeding  thnie  months 
of  their  eurreur  pay:  Provided^  That  no  claim  shall  be  considered  and  no  allowance 
shall  bo  made  by  said  board  on  or  after  January  first,  eight4.ien  hundred  and  eighty- 
three:  And  provided  further  J  That  the  aggregate  amount  of  awards  made  by  saidl»oard 
shall  not  exceed  th*^  amount  hereby  appropriated:  And  yrovkded  further.  That  no  claim 
shall  be  considered  under  this  section  unless  the  person  filing  the  same  shall  file  are- 
lease  under  seal  of  all  claims  against  the  representatives  of  the  late  President,  grow- 
ing out  of  said  illness  and  burial '' ; 

And  whereas,  under  and  by  virtue  of  said  act,  each  of  theseveral  persons  and  claim- 
ants hereinafter  named  referred  to  and  filed  with  said  board  of  audit  named  in  said 
section  a  claim  for  services  rendered,  or  supplies  furnished,  growing  out  of  the  illness 
and  burial  of  the  late  President  James  A.  Garfield ; 

And  whereas  said  claimants  respectively  did,  at  the  time  of  the  presentation  and 
filing  of  their  respective  claims,  present  and  file  therewith  a  release  under  seal  of  all 
claims  against  the  representatives  of  the  late  President,  growing  out  of  said  illness 
and  burial,  and  did  present  and  file  with  their  respective  claims  evidence  in  support 
thereof; 

And  whereas  said  board  of  audit  did  hear  and  examine  said  several  claims  and  the 
evidence  in  support  thereof  and  relating  thereto  ; 

And  whereas  said  board  of  audit  did,  and  now  does,  determine  all  questions  arising 
out  of  said  claims  and  the  proposed  allowances  thereon: 

Xow,  therefore,  it  is  hereby  made  known,  declared,  and  certified  that  we,  William 
Lawrence,  the  First  Comptroller  in  the  Department  of  the  Treasury  of  the  United 
States ;  William  W.  Upton,  the  Second  Comptroller  in  said  Department,  and  James 
Gilfillau,  the  Treasurer  of  the  United  States,  as  the  members  of  and  constituting  said 
bo.ifrd  of  audit,  having  heard  and  considered  said  claims  and  the  evidence  in  8up{K>rt 
thereof  and  relating  thereto,  and  having  now  determined  all  questions  arising  oat  of 
said  claims  and  the  proposed  allowance  thereof,  do  now  hereby  award  and  determine 
that  there  shall  be,  and  is,  allowed,  to  be  paid  to  said  claimants,  respectively,  in  fall 
c  Qzn jieiisation  of  all  demand  -wlmAAO^v^t,  \X\^  ^muy^  \vBt^vci«»'C^T  mentioned,  for  the 
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La  renderd  and  supplies  furnished  hy  tbem  respeotively ,  vhioh  aams  are  deter- 
to  be  K  just  uud  reHSciuublij  allowance  to  aaidoiaimants  respectively,  and  wLiuh 
I  det^rui  i  lied,  allowed,  awarded,  and  certiGed  are  to  be  paid  to  said  persona 
neiiM'tlvely,  or  their  legal  representatives ;  and  said  sums  are  csrtlfled  to  the  honor- 
ftbl*  tba  Secr-ttary  of  tte  Treaaury,  to  be  paid  acoordiugly. 

And  Ibe  eaid  board  of  audit  does  now  issue  this,  its  certiGcate  of  the  matters  afore- 
said, signed  by  each  member  of  said  board,  setting  forth  the  names  of  said  clai  mania, 
the  amounts  awarded  and  herein  certilied  to  be  paid  to  thpm  res|iectively,  and  on  ac- 
connt  of  what  services  rendered,  or  supplies  furnished,  said  amounts  are  so  awarded; 
and  the  said  hoard  of  audit  does  hereby  award  to  said  claimauts,  respoctively,  as  fbl- 


D.B*JsA|Die«.  M.D.,JIIIIClirat- 

nnt  ■treat,  Pfallm^i^lpbla,  Pi. 
Pnnk  E.  HunilioD,   K.  [>.,   4S 

W««  ThlrtT-socoun  itwet,  New 

Torli  City. 
Bobisrt  Rejlinrn,  M.  D     1311  F 

■treot  DOrthireit,  ff  uliliiaton, 

D.C. 
filUsA.Bof  nton,  M.  D,.  SSEEacKd 


Hrarr  6.  LUH^  m 

Cutn)  lUilrokd 

K«w  Jersey.  OKU  I 

I>s  ForTMt.  stlnniet.  ISI  Brosd- 

w»T,  New  York  Clfy. 
C.T.jDnM.ElbeniD.  N.J 


SibSfw 


Dissvoiae.  WHlilngton.  D.C. 
B.K.HtJpbeanln>,  wmni  Faar- 


'WHhlngioD,  D,  C. 

W.  S.  Thompwn.  703   FifWenth 

D.™    ""      ""^       " 
Georg*  XlBinuiD  &  Co..  BTCll■^ 

hun  street,  New  York  Cltv. 
ChulHl'iKher,  «23S<>Teiilliilrept 

DortbwMt.  WMhiDKton.  D.  C. 
mrts  A  Orannu,  oamer  TUIr- 

VhUbkIoo.  D.  C. 
ZBdnnidut  Ice  Compuiy  (Charliis 
^Cbarah.prud'Il.oorDcrP 


iihlDEton.  D.  C. 


OnglsioD  iL  Huek^  HOI  Uarket 
Spur.  Vuhlnston,  D.C, 

HoM.  Brather  &  Co.,  132S  F  «tn«t 
BortbwM,  WuhlncUia.  D.  C 


(on.  I>.  C. 
fr.  B.  lIOHa  &  Son,  oonior  P 

a&e«t,  Wubioston.  D.C. 


^1  .       I      rpniiBbwt,  u 
III      I      rW^J, 

B-iS      I      more  fully « 


aaoia  me  *WHnJed  uid  mrtl. 
mil  'tmrial  of  the  liila  Pre*? 


,  fortli  In  uid  dali 


^™S7o™J^ 


ea  OB  coDBUltfng  anrgooo. 
AI  BS  conitiltiiig  BDrEOOD 

e§  uoonaDltlDgph^'HlclaLn 

H  uid  attdndAnoe. 

)  Id  profcaalDasl  capMily 

and  enH'iiHeB  incurred  In 

>te  Freajdenl. 

BQppllei  fumiiilied.  uidei- 


g  gnllc  of  U 


enOknce  tor  Mra.  Qar. 


'or  truiaportatioD  of  1>4g^g4.    from    varlona 
poiuls.  Id  Baltimore  APoMnuuiRellriwd  depot. 


Far  preacriptloiu  SUed  and  drneelsu'  eappl 
fnrniabedl 

For  dnigs1it«'  rappllee  ramlshed. 

For  drUKitliita'  aappliee  fnnilaheil. 

tr  I  For  sarfiidaJ  BDppliea  famiahed. 

2  I  FariurpcaliuMmmeDtaandsnppliea  tumlabed. 

to     For  ffalTanixud  Iron  (n>iiBh  fomuhed  for  uee  in 
ooolinglale  Prealdent'i  room. 

10     For  ice  famlBhed  M  tba  KieouOvo  Mu^on. 

<B     ForobiimberfnniitareBuppUedattbDEioontive 

4  .  FurMrpot.  flaonol.and  BhooOuB  fnmUbedalthe 

Eio>  ntive  Maualnn. 
«  I  ForUrlotonfomiabed. 

»  I  For  Brtl.'1e<  of  hardware  furnlsbed  at  the  Eiocn. 
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I 


Karnes  of  olaimants. 


5_ 
26 

21 
25 
49 
40 
41 
42 

4a 

44 

50 
60 
47 
45 
51 
64 
71 
53 
54 
85 

80 

48 
46 
50 
52 
55 
56 
67 
58 
36 


The  National  Capitol  Telephone 
Companv  (H.  D.  Cooke,  treaa- 
nrer),  1420  New  York  aveniie, 
Washington,  D.  C. 

H.  L.  Cranford,  Washington,  D.  C 


Balph  S.  Jennings 


William  T.  Crump,  1310  V  street 

northwest,  Washington,  D.  C. 
0.  L.  Pniden,  Execat^e  Mansion  . 

William  H.  Crook,  Execntive  Man- 
sion. 

Charles   M.  Hendley,  Execntive 
Mansion. 

Warren  S.  Young,  Executive  Man- 
sion. 

Henry  C.  Morton,  Execntive  Man- 
sion. 

E.  S.  Densmoro,  Executive  Man- 
sion. 

H.  L.  Atchison.  Executive  Man 
sion. 

O.  L.  Judd,  Execntive  Mansion — 

Joseph  S.  Bolwaj,  Executive  Man- 
sion. 

Charles  Lceffler,  Executive  Man- 
sion. 

Daniel  Sprigg,  Execntive  Mansion. 

Isaiah  Lancaster,  Execntive  Man- 
sion. 
J.  T.  Riokard,  Executive  Mansion. 

▲.  C.  Smith,  Executive  Mansion ... 

Charles  H.  Lemos,  Third  Auditor's 
Office,  Treasury  Department. 

George  W.  Constantine,  care  of 

e>st-ofiice  box  336,  Washington, 
.C. 
B.  F.  Montgomery,  Executive  Man-| 

sion. 
Walter  R.  Duke,  Executive  Man- 
sion. 
William  D.  Allen,  Executive  Man-  " 
sion.  I 

A.  T.  Donn,  Executive  Mansion  . . .  { 

Thomas  Dolan,  Executive  Mansion 


86  I 
62  I 
63 

73  j 
i 

76  ; 


James  Sheridan,  Executive  Mau- 
siou.  . 

Edgar  R.  Beckley,  Executive  Man-' 
sion. 

Arthur  Simmons,  Executive  Man- 
sion. I 

W^illiam  H.  Bailey,  care  of  CoL  A. 
F.   Rockwell,    Fnited    States 
Army,     corner    Pennsylvania  \ 
avenue  and  Scveuteeutb  street, 
Washington,  D.  C. 

John  F.  Guy,  police  headciuartcrs,  i 
Washington,  D.  C. 

William   11.  Du  Bois,  Executive 
Mansion.  i 

William  n. Lewis,  Executive  Man- 
sion. I 

Thomas    S.   Herbert,   Executive  ; 
Mansion. 

Beverly  R  Lemos,  Executive  Man 
sion. 

Jeremiah  Smith,  Executive  Man- 
sion. 


Bis 
$50  00 


270  00 
030  08 
800  00 
200  00 
200  00 
200  00 
200  00 
200  00 
200  00 
200  00 
150  00 
150  00 
150  00 
150  00 
150  00 
150  00 
150  00 
150  00 

150  00 

125  00 
100  00 
100  00 
100  00' 
100  00 
100  00 
100  00 
100  00 
100  00 


On  aoconnt  of  what  Mrrices  reodered,  or  sappUai 
ftimished,  said  amonnta  are  awarded  and  eoti- 
fled ;  being  for  servioea  and  aappUea  grovi^ 
out  of  the  illness  and  burial  of  tlie  late  Prett- 
dent  James  A.  Garfield,  aa  provided  feriaths 
act  at  Congress  horembefore  referred  to,  sad  ai 
more  ftiUy  set  forth  in  aald  claims  aa  filed. 


For  rental  of  instmmenta  and  exchange  semee 
in  the  physicians'  and  engineer's  rooouat  tbe 
Execnuve  Mansion. 

For  services  in  sprinkling  the  grounds  of  tb« 

Execntive  Mansion. 
For  services  and  expenses  in  connection  with  the 

cooling  apparatus  at  the  BxecatiTe  Manaioa. 
For  extra  services  as  steward  and  aa  nurse  at  tke 

Execntive  Mansion. 
For  extra  services  as  assistant  aecretaiy  at  thi 

Executive  Mansion. 
For  extra  services  as  execntive  derk  at  the  Ex- 
ecutive Mfuision.  * 
For  extra  services  as  execntive  cl<srk  at  the  Ex- 
ecutive Mansion. 
For  extra  services  as  clerk  at  the  EzecntiTe  Mas- 

sion. 
For  extra  services  as  clerk  at  the  Bxecotive  Mas- 

sion. 
For  extra  services  aa  sergeant  of  police  at  tke 

Executive  Mansion. 
For  extra  services  as  police  oflicer  at  the  Exera* 

tive  Mansion. 
For  extra  services  as  telegraphio  operator  at  the 

Execntive  Mansion. 
For  extra  services  as  derk  at  the  Exeentfre  Maa- 

sion. 
For  extra  services  aa  doorkeeper  at  the  Szeeotivi 

Mansion. 
For  extra  services  aa  body  serraBt  to  the  tali 

President,  and  as  nnrse. 
For  extra  services  as  waitor  and  aa  nurse  to  tks 

late  President 
For  extra  services  as  dooikeeper  at  the  Xxeeatin 

Mansion. 
For  extra  services  as  doorkeeper  at  the  £xecatiT» 

Mansion. 
For  extra  services  at  Executive  Mansion  oatside 

of  his  official  duties  as  derk  in  the  Treasacy 

Department. 
For  extra  services  aa  machinist,  United  StatM 

Navy,  rendered  at  Executive  Mansion. 

For  extra  services  as  tdegraph  operator  at  the 

Executive  Mansion. 
For  extra  services  as  clerk  at  the  Execntive  ICaa- 

slou. 
For  extra  services  as  usher  at  the  Execntive  Mas- 

sion. 
For  extra  services  as  doorkeeper  at  the  ExecntiTe 

Mansion. 
For  extra  services  as  mounted  messenger  at  tht 

Executive  Mansion. 
For  extra  services  aa  mounted  messenger  at  the 

Executive  Mansion. 
For  extra  services  as  messenger  at  the  ExecotiTe 
*  Mansion. 
For  extra  services  as  messenger  at  the  ExecotiTe 

Mansion. 
For  extra  services  at  the  Executive  Manaioa  a« 

employ  6  of  War  Department,    specially  d^ 

tailed. 


100  00     For  extra  services  as  lieutenant  of  police  at  Ex- 
ecutive Mansion  grounds. 
100  00  \  For  extra  services  as  i)ollce  officer  at  the  Execn- 
tive Mansion. 
100  00     For  extra  services  as  police  officer  at  the  Exectx- 

I      tlve  Mansion. 
75  00     For  extra  services  as  fireman  at  the  ExecntiTe 

Mansion. 
75  00  I  For  extra  services  as  waiter  at  the  ExecutiTv 

■      Mansion. 
75  00     For  extra  services  as  house-cleaner  at  the  Exee- 
ntlve  Mansion. 
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^1 

On  acconnt  at  what  nirvlcea  rendered,  nr  BnppllM 

2 

;g| 

fled;  being  for  Berticrs  and  annplLeB  growlnB 
out  or  thelllaeB*  and  bnrial  nf  ibe  late  Fniii- 

Hi 

n 

attof  CooeteB»ben:inhefoiBn-tBrrBd  to.  audaa 

|,3 

more  niUj  aet  forth  In  Bald  claluia  as  filed. 

w> 

Abnhun  W.  DjBon.  Seowurya 

I7S  DO 

Foreitn  aarvicea  at  the  Executive  Uanalon,  ont- 

Treaiory  DopartmeDt. 

H 

Fred.  R  Moore.  Socrelary-B  Offlm. 

For  oit  ra  iervttea  at  the  Eiocntlvo  UanBlo*.  ont- 

Bide  of  lilH  otUvlal  dutiea  an  meaatnifer  in  the 

n 

For  sit™  Ufires  ae  the  Kieontlvo  Man.lon.  oot- 

War  Dtpartmcnl. 

ss 

Charlsa  H.  Le«,  Departmait  of 

For  eiiia  Btrvires  at  tha  ExeontiTaManBlon.oiit. 

JiuUca. 

Department  ofJudoe."  "  """"Kar 

w 

7SIHI 

SUtA 

Departmont. 

Ti 

Muj  While,  Eieontlre  UuibIod  . 

75  00 

76 

ElU  Wnm.  E.«QUve  Mudslon.  - . 

aooo 

For  extra  lervloeB  ae  Linndn™  at  the  EiaontiYO 
Fuc  eitra  Bsrvloca  aa  diiTer  of  steward 'a  wafoo- 

OB     William  S.  Crawford,  Eieculiva 

60  00 

'      MBuali-n. 

«  ,  8a«iiwlH.Cumn*.Bx«iiitit-cMu< 

» 

Waihlngton  Jonw.  Eiecollve 

U-Dflion. 

Mamtieo. 

60  00 

For  pitra  services  an  luhurer  at  the  EieeutiTB 

UaDBlou. 

Manaioii. 

St 

Henr;  Pflater,  Executive  Manslaii 

30  00 

For  eilra  services  an  bead  {cardener  at  tlie  KIM- 

«e 

Jiun«a  WlUon,  EiHutlre  Mu»lou 

30  00 

For  eitr*  aerclcca  as  waller  at  tha  EieoatlTa 

«B 

For  ejtra  aervlcet  Bi  eoaohman  at  ths  EiacntlTS 

BioiL 

M  and  on. 

M 

Ja»M  A.  Watt,  EieouU™  Mu.- 

BlOD.. 

Eieeutlve  Mansion. 

WHO 

For  extra  aervlcvs  aa  Gardener  at  (ha  EiBUDtira 
For  Bitra  aervioca  aa  oook  at  the  Eiocotlvo  Uan- 

Unit^Tst  NuECDt,  2211  L  BtrMt 
onrthirvst,  WaBhlDston.  D.  C. 

20  00 

«B 

■ivD. 

« 

15*0 

For  extra  'aervioes  as  hnsUer  at  the  EtccntlTS 
For  oilr*  aer-icua  as  laborer  at  the  EiboqUto 
For  «*t~  servicps  as  Uborer  at  the  EjoonUra 

77 

WaOua  TiUet,  Gv^utii  e  Manaloo 

16  00 

7a 

Chariu  Gotlenklmy,  EnBoutlve 

]5  00 

MuBlim. 

^» 

AimU  Frye,  EikhUvo  Uanalon. 

15  00 

pur  flitra  aervlcsB  aa  laborer  at  tha  EiBBatlTS 
Uanalon. 

n 

PaMok  Doniictl;,  EiecnCl'e  Mao 

15  00 

For  extra  service)  •«  laborer  at  the  ExMnttva 

Mansion. 

And  this  certifiuate  ia  uow  tTUUBUiitttid  to  the  SccTctnry  of  the  Treaatiry. 
All  of  whivb  IH  itoue  iu  piirsinLncie  of  the  saiil  net  of  Cougress  nnil  of  the  powers  of 
Skid  board  of  audit,  this  elevcuth  day  of  December,  A.  D.  one  thousand  eight  hundred 
and  *iKbtj'two. 

WILLUM  LAWRENCE, 

First  Comutrolter. 
W.  W.  UPTON, 

Seeond  Comptroller. 
JAS.  GTLFILLAN, 

lytaiHrer  Cnitrd  Stalei. 


390  FirMt  Camptroller^M  Qffloej  lyeasury  DepartmmL 

The  following  is  the  report  of  ''the  Select  Committee  to  audit  the  expemet  oftke 
lAte  President  James  A.  Garfield's  illness  and  hnrial,"  Hoose  Report  Ko.  1069,  ink 
session  Forty-seventh  Congress,  to  wit: 

EXPENSES   OF   THE   LAST  ILLNESS  AND   BURIAL  OF   PRESIDENT  OAE- 

FIELD. 

Apbil  10, 1882.— Committed  to  the  Committee  of  the  Whole  Honae  on  the  state  of  the  UBtoAMic 

dered  to  be  printed. 

r 

Mr.  Taylor,  from  the  Select  Committee  to  aadit  the  expenses  of  the  late  Pmidesl 
James  A.  Garfield's  illness  and  burial,  submitted  the  following  report,  to  aoeompuj 
bUlH.R.  5889: 


The  Special  Committee  raised  by  the  House  for  the  purpose  of  auditing  the  eameiues  fTNMf 
out  of  ths  illness  and  burial  of  the  late  President  GarfUtd,  amd  for  e^mtiaerimf  wiksi^  (f 
any  J  allowanoeSy  privileges^  or  pensions  should  be  granted  his  widow  or/amiljff  hawlmykm 
said  subject  under  consideration,  beg  leave  to  submit  the  following  report : 

That|  after  giving  such  attention  to  the  subject  as  Its  importance  demands,  yoor 
committee  are  of  the  opinion  that  Congress  may  properly  and  legally  aeenme  the  «i* 
penses  attendant  upon  the  illness  and  burial  of  the  late  President,  upon  the  grood 
that  he  was  stricken  down  while  he  was  and  because  he  was  in  the  dSsoharge  of  Ui 
duties  as  the  chief  exeontive  officer  of  the  nation  and  commander-in-chief  of  ttie  Anay 
and  Nayy.  Congress  would  also  be  Justified  in  making  provision  for  saoh  nmjmsaAt 
regarding  it  as  an  allowance  to  the  family,  made  to  cover  extraordinary  outlays  oec^ 
sioned  by  public  misfortune. 

We  do  not  enter  into  an  argument,  however,  to  prove  that  that  may  be  done  whiek 
the  people  expect  and  desire  shall  be  done. 

Having  arrived  at  this  conclusion,  your  committee  proceeded  to  examine  the  vari- 
ous claims  presented  to  them  which  fell  within  the  scope  of  their  anthorit/i  and,  m 
they  believe,  have  done  so  with  industry  and  care. 

Many  claims  have  been  rejected,  not  all  of  which  were  without  merit ;  and  neh  ai 
were  recognized  as  more  or  less  meritorious,  and  still  rejcctftd,  were  so  treated  beeanie 
their  character  failed  to  bring  them  within  the  scope  of  the  investigation  ordered  1^ 
the  House.  Others  have  been  allowed  in  part  only ;  and  all  have  been  rigidly  sera- 
tinized,  so  much  so  that  your  committee  feel  authorized  to  state  that  thoee  elidBi 
recommended  for  payment  are  correct  and  just.  Reference  is  now  had  to  claims  othtf 
than  those  of  surgeons^  attendants,  and  employes,  to  which  claims  we  shall  hereafter 
call  attention. 

Most  of  tbe  claims  now  under  cousideration  ^rcw  out  of  the  efforts  to  reduce  the 
temperature  of  the  sick-rooin,  or  are  for  board  of  the  family  and  attendant*  at  Elberon, 
for  surgical  and  medical  supplier,  for  undertakers'  bills,  and  for  transportation  of  the 
Marine  Baud  to  and  from  Cleveland  to  attt^nd  the  funeral,  and  their  subsistence  on  the 
way.  The  various  items  are  so  numerous  that  detailed  explanations  of  all  will  not  b« 
expected. 

The  bills  for  the  materials  and  labor  for  constructing  the  apparatus  for  reducing 
the  temperature  of  the  room  were  furninhed  to  us  by  the  Navy  Department,  as  were 
also  the  bills  for  the  transportation  and  subsistence  of  the  Marine  Band,  and  arfr 
vouched  for  by  that  Department,  the  work  having  been  done  under  its  direction  ia' 
the  one  c:iac,  and  the  contract  made  by  it  in  the  otiier.  The  bills  for  board,  haoling 
baggage,  &  c,  at  Elberon,  the  undertakers'  bills,  and  lesser  bills  have  passed  thescrutinr 
of  Britr.  Gen.  D.  G.  Swaiui,  judge-advocate-geueral  of  the  Army,  and  of  Col.  A.  F. 
Rockwell,  IJ.  8.  A.,  who  were  on  the  ground  and  conversant  with  the  facts.  ThebilU 
for  medical  and  surgical  supplies  were  made  under  written  orders  of  Dr.  Bliss,  and 
on  comparison  with  the  orders  have  been  found  correct. 

Mr.  Kalph  8.  Jennings,  of  Baltimore,  by  recjuest  of  Dr.  Bliss,  brought  machinery  at 
considerable  expense  to  hiui. 

The  Pennsylvauia  Com}mny  made  large  outlays  in  making  railroad  track,  prepar- 
ing cars  for  removing  the  Presi<leut  to  Klberon,  and  in  runniug  trains  in  accompush- 
ment  of  that  object,  as  well  as  in  furnishing  other  transportation,  aggregating  a  very 
large  sum,  for  which  it  tiles  no  claim  and  refuses  all  recompense. 

The  duty  devolving  upou  your  committee  of  lixing  the  compensation  of  thephyri- 
cians  and  surgeons  attending  upon  the  late  President  is  so  difficult  that  they  cannot 
even  hope  to  have  their  action  meet  with  universal  favor.  Indec«l,  the  compensation 
fixed  in  this  report  cannot  b(^  said  to  be  wholly  satisfact'Ory  in  the  aggregate,  or  in 
its  distribution,  to  a  single  member  of  the  committee  uniting  in  making  it.  Some  of 
us  think  the  sum  too  large,  others  t^)o  small;  one  would  change  its  direction  in  one 
particular,  while  others  would  apportion  it  still  ditferently. 

The  obvious  necessity  that  a  conclusion  should  be  reached  has  compelle<l  divergent 
views  to  an  agreement  of  action,  combining  the  averagejudgment  of  those  acquiescing 
in  the  result.     It  will  be  found  much  easier  to  criticise  that  result  than  to  presents 
dzfferent  one  not  liable  to  serious  oV^eviWow^. 


^pnent  of  Claims  and  Allotcancea — Qarfield^B  Case. 
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I  It  ma;  be  an  interesting  process  for  those  who  have  not  jet  seriously  considered  the 
'  BUbject,  bnt  who  have,  as  they  suppose,  more  or  less  fixed  opinions  in  regard  to  it, 
to  watch  the  changing  operations  of  their  own  minds  as  they  contemplate  the  niat- 
tttT  in  its  diflereut  aapecta  as  the  investigation  proceeds.  Possibly  glimpses  of  the 
diffioQltiOB  environing  your  committee  may  be  hod  in  that  way. 

Oa  the  Sd  day  of  July,  ISSl,  the  President  of  the  United  Htntes,  then  reorntly  In- 
dnoted  into  the  great  olSce  to  which  he  hod  been  elected,  was  shotdown  in  a  railway 
.depot  in  the  heart  of  the  city  of  Washington,  in  the  presence  of  members  of  bis  cabinet 
land  ofcitixens.  His  woand  was  supposed  lobe  mortal,  and  the  supposition  was  only 
well  founded.    The  news,  instantly  carried  everywhere,  was  received  with  amaze- 

1^ It  OS  well  as  with  inQnite  sorrow  by  the  people.     Fears,  ill-deHneil  and  shapeless, 

of  other  impending  calamities  arose.  Soon  it  was  known  that  the  President  lived, 
■ad  it  was  hoped  that  his  hurt  was  not  necessarily  mortal ;  that  eminent  surgeons 
Irare  in  attenilanoe  npon  him  at  bis  home,  and  that  it  was  thought  he  might  recover, 
hom  that  moment  hope  and  fear  alternatetl  till  he  died  at  Elboron  on  the  19th  day 
ttth»  following  Septeml>er. 
The  occasion  was  a  momentous  one,  and  the  surgeons  acted  during  all  that  lime 
sder  cironmstances  of  overwhelming  reB|)onsibllity.  It  is  possible  that  they  felt  that 
naponiibility  overmuch,  for  the  people  demanded  of  them  the  recovery  of  their  Pres- 
mnit,  day  and  night,  in  a  voice  which  they  continually  heard,  and  to  which  thev  !»• 
qponded  with  anxious  and  ceaseless  devotion  never  surpassed,  the  proofs  of  which 
■^— — n  Toar  cnmmitlc«  are  so  striking  and  abundant  that  the  wonder  is  that  they  re- 
led  physically  and  menially  able  to  continue  to  the  end.  In  fact,  in  several  in- 
e«s,  [Mrhaps  in  all,  the  strength  of  the  surgeons  and  other  altendonts  gave  way, 

their  health  l>ecamo  impaired ;  but  only  in  the  case  of  a  single  attendant  did  they 

tbfttoonejot  or  tittle  of  their  patient,  watchful  care  and  skill,  nor  did  that  one  desist 
hmi  bis  attentions  and  helpfulness  till  utterly  prostmted  by  disease  brought  on  by 
**'•  labors. 

Upon  wbat  rale  and  by  what  evidence  shall  compensation  for  such  servicefl  be  ad- 
IJuiImI    Ha  rule  exists  ready-made,  and  no  evidpnce  can  assist  us.     We  have  called 
Bpon  eminent  surgeons  far  and  near  to  aid  us,  but  their  efforts,  as  niiiat  needs  be, 
~n)  wilbont  snccess.     All,  surgeons  and  laymen,  say,  "  Deal  fairly,  liberally,  as  be- 
Hnea  a  just  and  generous  people  " ;  but  they  do  not  define  to  us  those  terms. 
The  ordinary  schedule  of  fees  or  rewards,  if  one  exists,  as  we  think  it  does  not, 
irerlne  the  mote  important  cases  of  snrgery,  must  give  way  to  a  case  of  extraor- 
dinary dnration,     We  find,  for  instance,  tual  several  of  these  surgeons,  by  rea«on 
Bf  their  standiuK  in  tbeir  prufewion,  their  rcpntatiun  and  seientillc  attainmuntH, 
Ivqnently  receive  as  much  as  fl  ,000  per  day;  bot  that  rate  of  payment  could  not 
M  wcpevted  to  continue  in  one  cose  for  weeks  and  mouths. 
From  all  professions  and  from  reason  we  may  learu  that  no  rule  can  be  made  for 


H  themselves  away  out  of  all  rule; 


mpelled 


wmpensating  s>       .  .... 

»  iiM  oor  jndgmont  in  the  best  way  possible,  nrithont  the  aid  of  experii 

ipinkms  of  others.     Wc  have  taken  into  cnnsiile ration  the  probable  vaiue 

te  occunied  by  the  gentlemen  if  it  hod  been  employed  in  their  ordinary 

,   the  possible  loss  of  busiuess  by  the  neglect  of  their  practice, 

■Hcu  inability  to  resame  their  practice  by  reason  of  waated  strength  and  lost  health, 

rime  Buch  inability  existed,  the  grave  reH|)ouslbilities,  the  assiduous  care,  nutiring 

tarotion,  and  long-continued  services  of  the  surgeons  and  attendants ;  bnt  we  have 

lUtilntod  no  comparisons,  in  our  own  minds  eveu,  as  to  the  professional  reputation 

id  akjll  of  the  gentlemen  employed.     We  bave  no  meaus  uf  doing  so,  nor  are  we 

impeteot  to  decide  snch  (luestionn;  besides,  we  apprehend  snch  attempt  might  be 

iTidioiu,  hamifiil,  not  compiirting  with  the  dignity  of  the  government  for  which 

•at,  and,  possibly,  hurtful  to  the  feelings  of  those  whom  we   would  tenderly 

'"*      We  treat  each  as  equal  to  any  other,  and  ouly  make  distinct  ions  in  the 

awHnlcd  because  of  differences  of  opportuDlties  and  excluBiveness  of  serv- 

of  each.    Thus,  in  awanllug  to  Dr.  Bliss  more  than  to  any  other,  we  do  not  im- 

iy  thKt  bis  skill  or  tidelity  was  greater  than  that  of  tba  rest,  bnt  the  fact  is  recog- 

'~~d  thatbii  was  the  highest  responsibility;  that  his  time  was  more  completery 

irbed,  and  his  other  practice  more  folly  abandoned,  he  being  coostanlly  in   at- 

idauce  on  tbu  President  each  day  and  every  night,  from  the  beginning  to  the  end, 

blla  Drs.  Agnew  and  Hamilton,  alternating  with  each  other  in  attendance,  were 

'}i»  to  partially  keep  np  tbeir  practice  in  their  respective  cities,  though,  counting 

~  'line  ocuupinl  in  traveling,  each  spent  more  thau  half  liis  time.     Dr.  Keybum 

,  living  Mid  practicing  in  Washington,  though  in  attendance  more  than  either 

Agnew  or  Dr.  Hamiltuu,  was  not  so  cut  off  from  bis  proctioo  aa  they  were,  anil 

wMa,  therefore,  able  t^i.  and  did.  better  sustain  hii  practice ;  and  for  this  reason 

ido  we  llx  the  suui  to  be  pnid  him  less  than  that  to  be  paid  tbem,  respectively. 

I    Dr.  Boynion  standsou  a  ditferent  footing  still.     He  had  uoueof  thereapouslbilitieB 

Of  tbe  case  and  Inattnvut,  but  be  was  more  thau  a  uunte,  and  on  account  of  his  ac- 

qiiBii)t«nue  with  the  physical  conslitnlion  and  peculiarities  of  the  patient,  his  ctoso 

telatiou  to  the  PresideDl  and  his  family,  tbe  conddeuce  JQftUv  ^x»^*>'*^      ' '      ' 

tlioiii,  his  preseuce,  advice,  nnd  services  were  necesaur;  auA  tuiD.\aB.\i\B. 
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Dr.  Susan  EcIbod,  though  a  physician  of  experience  and  repotation,  acted  only  m 
nurse  and  friend,  but  her  services  were  rendered  faithfully  and  continaally,  with  laeh 
zeal  and  self-denial  that  she  was  unable  to  fully,  or  to  a  great  extent,  resume  ha 
practice  for  several  months  after  her  services  ceased,  and  it  is  quite  doubtful  if  ibe 
ever  fully  recovers  her  health.  She  also  had  the  personal  confidence  of  the  Prerident 
and  his  family  fully  and  generously. 

Surgeon -General  Barnes  and  Major  Woodward  present  still  another  difficulty  in  tbc 
case.  They  were  both  in  attendance  on  the  President  firom  the  beginnincs  till  near 
the  close,  Dr.  Woodward  acting  as  inicroscopist  as  well  as  surgeon ;  but  both  these 
gentlemen  belong  to  the  Army  of  the  United  States,  and  with  a  proper  delicacy  shrink 
from  accepting  a  money  consideration  for  professional  services,  no  matter  howueeei- 
sary  or  important,  or  how  much  outside  of  thevr  ordinary  duties.  Yielding  to  thii 
delicacy,  but  finding  that  unjust  and  invidious  distinctions  would  be  made  if  their 
servires  were  not  properly  recognized,  your  committee  recomnicnd  that  Surgeon-Ofn- 
eral  Barnes,  who  has  grown  old  and  become  distinguished  in  :the  service  of  his  coantn, 
and  now  holds  the  rank  of  brigadier-general  in  the  Army,  bo  advanced  to  the  rankof 
major-general,  with  a  view  of  his  being  placed  on  the  retired  list  under  existing;  Ut. 

Your  coiumittoe  also  recommend  that  Joseph  J.  Woodward,  who  is  now  a  nujorin 
the  Army,  and  was  brevettod  lieutenant-colonel  for  meritoriouH  services  during  tha 
war,  be  promoted  to  the  rank  of  lieutenant-colonel;  but  as  his  regard  for  the  rights 
and  feelings  of  his  brother  olTicers  of  the  same  rank,  and  perhaps  older  commissions, 
disinclines  him  to  accept  a  place  to  their  injury,  we  are  constrained  to  recommend 
that  a  lieutenant-colonelcy  beyond  the  muster  now  existing  be  created,  and  that  he 
be  mlvanced  to  it. 

We  fail  to  see  any  serious  objection  to  the  proposed  action  in  regard  to  these  offi- 
cers of  the  Army,  as  in  all  otiier  cases  where  merit  and  opportunity  to  distingnith 
themselves  unite  in  the  career  of  our  Army  officers,  the  country  should  hasten  to  be- 
stow its  approval  and  proper  rewanl. 

This  practice  already  exists  and  is  a  wholesome  one;  and  it  seems  to  your  committee 
that  if  what  is  here  proposed,  or  something  like  it.  be  not  done,  the  services  of  these 
gentlemen,  as  meritoriouM  as  those  of  other  surgeons,  must  be  ignored. 

The  conunittee  feel  called  upon  to  make  honorable  mention  of  the  services  of  Dr. 
Smith  Townshend,  the  tirst  surgeon  who  came  to  the  assistance  of  the  wounded  Presi- 
dent; of  Dr.  Charles  B.  Purvis,  who  next  came;  and  of  Surgeon-Geueral  Walee,  of 
the  Navy,  and  Dr.  Nathan  S.  Lincoln,  who  were  immediately  called.  These  gentle- 
men did  all  that  science  and  skill  could  accomplish  towards  the  patient's  relief,  and 
to  produce  reaction  from  the  sho(.'k. 

Your  committee,  in  viewof  the  largely-increased  burdens  thrown  upon  the  euplojda 
at  the  Executive  Mansion,  and  the  exemplary  and  faithful  manner  in  which  they  dis- 
charged their  several  duties,  have  thongnt  proper  to,  and  do,  ask  the  House  to  grant 
,them  two  months'  additional  pay;  excepting  that  they  recoiumend  that  Daniel 
Sprigg  receive  three  months'  additional  pay,  and  that  there  be  allowed  Mr.  Crump 
the  sum  of  ;?3,0(>0.  Sprigg  was  servant  to  the  President,  and  attended  as  nurse,  be- 
ing always  within  call,  ami  attf'uding  to  the  more  nupleasant  duties  of  the  sick-room, 
while  Steward  C'rump  lost  his  health,  probably  permanently,  and  incurred  large  ex- 
penses in  his  effort  to  recover  from  illness  brought  about  solely  by  his  devoted  atten- 
tion and  labors  in  waiting  on  t\ui  President. 

Your  coniniitt«'e  hop*!  that  it  will  not  be  deemed  out  of  place  t-o  mention  here  the 
names  of  CuMieral  Swaini,  Colonel  Rockwell,  ,J.  Stanley  Brown,  and  C.  O.  Rockwell 
among  those  who  devoted,  without  thoughtof  personal  discomfort- or  weariness,  their 
whole  time  during  the  illness  of  the  President  to  his  comfort  and  8<»rvice. 

Your  committee  think  there  should  be  allowed  the  widow  and  family  of  the  lite 
Prrsident  an  uniount  ecpial  to  one  year's  salary,  after  deducting  all  payments  made 
on  account  of  salarv. 

Your  coniuiittee  ht^rewlth  report,  and  make  a  part  hereof,  a  schedule  of  the  claims 
pa8sc<l,  and  th(^  allowances  made,  together  with  a  roll  of  those  employe<l  at  the  Ex- 
ecutive Mansit)n,  and  also  rey»ort  a  lull  covering  the  findings  and  recommendations  of 
the  committee,  section  1  of  which  is  reported  as  a  substitute  for  House  bill  No.  Iffl7, 
which  was  referred  to  them,  and  they  respectfully  ask  the  passage  by  the  Honseof 
the  bill  so  reported. 


Schedule  of  claimn  pasaed  and  allowanves  made^  as  re/erred  to  in  the  foregoing  report: 

Allowance  to  Mrs.  Lucretia  K.  (iariield  of  one  year's  salary,  less  payments  already 
made. 

Dr.  D.  W.  Hhss $25,000  00 

Dr.  1)  H.  Agnew 15,000  00 

Dr.  F.  H.  Hamilton 15,000  00 

Dr.  Robert  Revbum 10,000  W 
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Dr.  S.  A.  Bnvnton 110,000  00 

Dr.  Bnsaii  K^sun 10,000  00 

William  Crump 3.000  00 

B.  &.S.  Jennings,  Hxpensee  97^-08;  nae  of  propArty  t3T5.9!l 1,000  00 

VsTy  Dvpartment  eipensee 3,935  40 

Navy  Department  eipenses  of  Muine  band .... TiS?  00 

'William  B.  Speare,  nnderUker 1,835  60 

O.  A.  Benedict,  coffin,  trimmings,  &□.,  and  undertaking (*tf7  50 

Independent  lue  Company . l,5I(i  99 

H.  !>■  Crawford,  sprinkling  streeta  near  Executive  Uanaion 370  00 

C.  T.  Joues.  board,  carriages,  Slc,  ElbeAin 1,0^  8S 

WlUiftm  ScLoonmaker Ifi  00 

O«0.  Tiemau,  snrgical  instrumentH  and  snpplies ... 65!{7 

W.  B.  Hiwea&Son 40  36 

B>  K.  Helphenatine,  mediolnea.-.-- 976  35 

Oeo.  W.  Knoi 13  00 

While  &  Overman 16  80 

Singleton  6c   Hoeke 133  44 

Telephone  Company SO  00 

C.  P.  Schmidt SO 

Herman  W.  ACwood 76 

llilne  &  Prootor,  bedat^ad  and  mattress Ifi3  te 

Cleveland  Transfer  Company It  00 

Sinister  &   Sons 9  00 

Ifc  H.  SoLneider 7  59 

Hooe  Brothers*;  Co 4  OC 

G.  G.  Siinms » 71  10 

W,  8.  Thompson 18  15 
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Cb«il«H.UMHl1ey,£x«DtiTe Clark  ... 

H.  C.  MurUn,  clerk 

W.8.ToBii|[,  rterk 

J.  B.  BDhmy,  olcik 

TT.  R.  Dake,  clerk 

a'L.  Jadd,  tetegnph  opeimtor 
V.  itaiaiSPBarj.  telegnpb  opentor- . . 

ChariM  LMfllBr.  doorkMpar 

W.D.  Allen,  doorkeepuT 
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T*"~™  F.  PmdBl,  BieeHiiciir 

AnMBheridao,  mewevEer 


ObariM  Lemna.  ipe«eiiier.  - . 
B.  B.  Deckley.  Tilabinan. . . . 

v.  J.  Smith,  vulrbmiui 

T.  L.Herber-  " 
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First  Comptroller^!  Office,  Treasury  PepartmmU 
VIEWS  OF  THE  MINORITY. 


Tbe  andersigned,  membem  of  the  special  committep  authorized  to  andit  cfeiiaiii  ei- 
penaes  growing  oat  of  the  sickness  bjuI  burial  of  the  late  President  Garfiehl,  ttspect' 
nillj'  diisent  from  the  report  of  the  majority  of  the  t^ommitteo  for  the  following  iv 
sons:  We  do  oot  object  to  the  paymeut  by  the  General  GovttmmeDt  of  the  fnocr^ 
expenses  of  the  title  Preaidi'ut,  who  was  stricken  down  iu  the  perfomianee  of  hli 
dnties  anil  because  of  his  occupying  a  public  station.  Out  objeclion  to  the  lepoit  of 
the  committee  grows  ont  of  the  recommendation  lor  payment  for  tlie  servieetof  tie 
physicians  and  aiirgeona  who  attended  the  late  pT««ideut  during  hie  illneos.  Tk 
•mounti  Tecoiumended  to  be  paid  by  the  pnjority  of  the  committee  are  as  foQawi: 
To  Dr.  D.  W.  Bliss,  $25,000 ;  to  Dra.  Hamilton  and  Agnew,$l5,000e»ch;  t«Dn.Kq- 
buni  and  Boyoton.  and  to  Mrs.  Dr.  Edson,  ^10,000  eaeh,  making  a  total  fbrpioi» 
sioDftl  services  of  $95,000.  In  addition  to  this  the  committee  recouinieDdthvpnwutiM 
of  Drs.  Barnes  and  Woodward  with  increased  pay  in  accordance  with  tlieir  promstrf 
rnnk.  There  was  no  evidence  before  the  committee,  ex  parit  or  otherwise,  tendincM 
establish  the  character  of  the  services  rendered  or  the  value  of  snoh  servioea,  TW 
nndenigned  were  perfectly  willing  to  concede  that  liberal  compenaation  shoidd  kt 
allowed  to  the  physicians  and  surgeons,  a  compcnsatinn  in  excess  even  of  what  ll 
were  possible  for  any  of  the  medical  attendanln  to  have  earuud  iu  ordinary  prMtiM 
dnring  the  time,  but  the  sums  recommended  to  he  paid  by  the  majority  or  ue  am- 
■e deemed  by  the  undersigned  to  be  excessive  and  out  of  prciportioD  Ultf 


No  accounts  or  bills  were  presented  by  any  physician  or  surgeon,  with  perhaps  ow 
exception.  No  wit&esses  were  caUod,  no  evidence  by  affidavit  or  otherwise  (ubadtKd 
npon  which  the  committee  could  base  its  finding.  The  conclusion  reached  by^ 
ro^Jority  of  the  committee  was  therefore  baaed  upon  auchiaformatioaaflIiadb«en<t*- 
rived  firom  reading  the  newspapers,  and  does  not  diSer  in  the  least  from  that  wbich 
every  gentleman  possesses  who  pays  any  attention  to  the  news  of  the  dny.  The  un- 
dersigned were  of  the  opinion  that  there  was  no  extraordinary  medical  skill  tMbibitid 
in  the  treatment  of  the  case,  and  nothing  catling  for  an  extraordinary  aUowancobt 
professional  services;  but,  while  willing  to  be  liberal,  they  cnnid  not  consent  to  Ik 
manner  of  payment  recommended,  nor  to  extravagance  and  wanton  laviehmeoloftlK 
public  funds. 

The  nnderaigned  also  reBpectfiiUy  protect  against  that  part  of  the  report  ol  tit 
iD^ority  which  recommeuds  the  promotion  of^Surgeon-Oeueral  Bumea  to  a  m^or 
general's  rank,  and  retirement  thereunder,  and  to  the  recommendation  for  promDlioii 
of  Ur.  Woodward  from  a  m^ur  to  a  lieuteuant-colonel,  with  rank  and  pay  of  the  lit- 
ter office.  The  undersigned  are  of  the  opinion  that  this  committee  has  nojurisdluliM 
to  make  any  recommendation  with  regard  to  the  military  egtaiilislilnent.  The  cotB- 
mittee  could  only  consider  such  matters  as  were  referred  to  them  by  the  rcsolatioa  rf 
the  House.  The  resolution  authorised  us  to  audit  certain  eipensea,  and  not  to  Ms- 
ommend  promotions  in  the  military  service  of  the  Govemmeut. 

There  is  no  preofKiont,  so  far  as  we  have  l>een  able  to  learn,  for  Cougress  asanmiiif 
to  pay  for  the  services  nf  physicians  attending  upon  persona  in  civil  positions;  b« 
in  view  of  the  circumstances  of  the  assault  upon  the  late  President,  and  of  the  gnal 
interest  of  the  people  in  his  recovery,  the  undersigned  were  willioK  that  the  Ooren- 
ment  should  sssume  to  pay  such  sums  for  professional  services  as  might  lawfally  h«« 
been  recovered  from  the  estate  of  the  lule  President,  and  were  desirons  of  ItesCinf 
such  clniuis  as  claims  against  the  estate  of  the  deceased  rather  than  as  properly  ait 
nizsble  by  Congress.  They  were  willing,  therefore,  to  appropriate  to  the  estate  nci 
portion  of  the  unearned  salary  of  the  late  President  us  would  cover  all  such  clsint: 
Out  they  cannot  agree  that  sums  shall  he  appropriated  fur  profmsional  services  Hit  it 
excess  of  the  value  of  such  services,  and  which  sums  ai'e  iKittomed  upon  claimsBol 
formally  presented,  and  supported  by  no  evidence  hs  to  the  value  of  the  service*  Ma- 
dered.  For  these  reasons  tne  iindersigned  respectfully  protest  against  the  pasatge 
of  the  bill  reported  by  the  minority  oi  the  committee,  and  recommend  the  adnplioB 
of  the  following  resolution : 

Btiotvtd,  That  the  report  nf  the  ni^ority  of  the  couimittee,  togetlter  with  the  btO 
ftcoompanying  said  report,  be  recommitted,  with  instrtictluns  to  the  comtnittse  la  le- 
qnire  all  persona  having  claims  cognizable  by  said  committee  to  present  aocontili 
thereof,  and  to  require  cfaimanlsiu  all  cases  to  mm  ish  proof  as  to  the  value  of  sBrvicM 
rendered  or  material  furnished;  and,  in  the  case  <if  allowances  for  professioDal  wt*- 
ioes  as  physicians  or  Bnrgeoua,  to  make  snch  allowances  only  Its  would  be  pKi}>«Hy 
chargeable  lo  and  provable  against  the  estate  of  the  late  President,  and  to  pmridttai 
the  hill,  when  again  reported,  snub  further  appropriatiou  of  uneariutd  salary  uwoeU 
cover  the  amounts  audited  for  snch  professional  servtces. 

All  of  which  ia  respectfully  submitted. 

JO.  C.  S.  BIACKBTBl 

WILLIAM  M.  ftpRnrm 


Claima-Aaaignment,  and  Atkerton  &  Co.'a  Gaset. 
CLAIMS-AS8IGNMEKT  CASE.     {J«(»  13-36.) 


While,  as  was  said  in  this  case  {ante  14),  the  assignmeiit  by  an  oflBcer  ot 
his  salary  not  yet  due  is  uODtrary  to  public  policy  and  void  at  common 
[aw,  still  the  claim  of  a  citizeu  of  the  United  States  against  a  foreign  gov- 
Brnmeot,  the  ascertainmeut  and  payment  of  which  are  provided  for  by 
treaty  between  the  United  States  and  such  foreign  State,  is  assignable 
biy  operation  of  law,  and  not  within  the  statute  against  assignments. 
[Comegye  et  al.  v.  Vasse,  1  Pet.,  213.)  So  by  bankruptcy.  (Phelps  v. 
McDonald,  99  U.  S.,  298;  s.-c.,  2  Mac  Arthur,  375;  Burke  t>.  United 
BUtes,  13  Ct.  CI.,  231;  Erwin  v.  United  States,  Id.,  49;  s.  c,  97  U.  S., 
102;  Clarkr.  Clark  e(al.,  17  How.,  315;  Comegysefaf.  b.  Vasse,  1  Pet., 
IftS.) 

So  a  voluntary  assignment  of  such  claim  passes  to  the  assignee  the 
M|tutable  title  thereto.     (Judson  v.  Corcoran,  17  How.,  612.) 


ATHERTON  A  CO.'S  CASE,     (.inlfl  315-320.) 


In  this  case  it  was  said  {ante  318)  that  "  the  principle  settled  in  StoU 
r.  Pepper  [97  U.  S.,  438]  is,  that,  if  a  distiller  uses  material  for  diatil- 
Ifttioii  in  excess  of  the  estimated  capacity  of  his  distillery,  but  pays  the 
taxes  upon  his  entire  production,  be  cannot  l>e  again  assessed  on  spirits 
■liich  the  excess  of  material  should  have  produced,  according  to  the 

itimated  capacity  of  the  distillery." 

Before  the  decision  in  StoU  v.  Pepper,  if  a  distiller  used  material  in 
kxcess  of  the  estimated  capacity  of  his  distillery,  and  his  production 
iras  less  than  at  the  rate  of  such  estimated  capacity,  be  was  taxed  on 
q)iritB  that  should  have  been  produced  Irom  the  excess  of  material  ac- 
lording  to  the  estimated  capacity  of  the  distillery.     But  in  StoU  v.  Pep- 

ir  it  was  decided  that  this  was  "double  taxation,"  and  that,  in  such 

se,  a  distUler  should  be  taxetl  ou  spirits  that  should  have  been  pro- 
hiced  from  such  excess  of  material,  not  according  to  the  estimated  pro- 
lucitig  capacity  of  his  distillery  per  bushel,  but  at  a  rate  of  production 
Bqual  to  the  difierence  between  the  estimated  rate  and  the  actual  rate 

production  as  shown  by  the  nnmber  of  bushels  of  material  used  and 
tbe  Dumber  of  gallons  of  spirits  produced. 

Hence,  in  order  to  comply  with  the  requirements  of  this  decision  of 
the  Snpreme  Court  of  the  Uniteil  States,  the  following  circular  was  is- 
lUetl  by  the  Commissioner  of  Internal  lievenne,  to  wit : 
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(Circular  No.  195.) 

OONCERNING  ASSESSMENTS  ON  AOOOUNT  OF  AN  EXCESS  OF  OBAI5  Ot 

MOLASSES  USED  BY  A  DISTILLER. 

[1879.    Department  No.  6.    IntemAl  Beyenne.] 

Treasury  Department, 
»  Office  of  Internal  Reyenub, 

Washifigtonj  D.  C,  January  2, 1879. 

Under  the  statute,  as  recently  construed  by  the  United  States  Supreme 
Court  in  the  case  of  Stoll  et  al.  v.  Pepper,  the  following  is  the  correcl 
mode  of  computing  the  tax  on  distilled  spirits  in  cases  where  grain  or 
molasses  is  used  in  excess  of  the  quantity  allowed  by  the  survey. 

First.  Divide  the  whole  number  of  the  gallons  of  the  reported  prodnefc 
of  the  month  by  the  whole  number  of  bushels  of  grain  used  during  tlie 
month.  The  quotient,  so  found,  will  show  the  reported  product  of  eieli 
and  every  bushel  of  such  grain.  Then  multiply  that  quotient,  t. «.,  the 
reported  product  of  one  bushel,  by  the  number  of  bushels  of  grain 
allowed  by  the  survey.  The  result  will  show  the  reported  product  of 
all  the  grain  so  allowed.  If  that  reported  product  equals  or  exceeds 
eighty  per  centum  of  the  surveyed  capacity  of  the  distillery,  and  the 
entire  actual  product  has  been  reported,  there  exists  no  liability  to  a«- 
sessment  for  or  on  account  of  the  grain  used  under  the  survey.  "  But  if 
that  reported  product  is  less  than  eighty  per  centum  of  such  capacity 
there  is  liability  to  an  assessment  for  the  deficiency. 

Second.  If  the  reported  product  per  bushel,  found  as  above,  is  leas 
than  the  full  statutory  estimate  of  the  producing  capacity  per  bushel, 
multiply  the  number  of  bushels  of  grain  used  in  excess  of  the  surveyed 
capacity  by  the  difference  between  such  reported  product  and  such 
statutory  estimate.  The  result  will  show  the  quantity  upon  which 
an  assessment  is  to  be  made  for  and  on  account  of  the  grain  used  in 
excess. 

The  legal  tax  will  thus  be  realized — 1st.  Upon  the  entire  actual  pro- 
duct of  the  grain  used  under  the  survey,  but  in  no  case  on  less  than 
eighty  per  centum  of  the  surveyed  capacity;  and  2d.  Upon  the  entire 
actual  product  of  the  grain  used  in  excess  of  the  surrey,  but  in  no  case 
on  less  than  one  hundred  per  centum  of  the  statutory  estimate  of  the 
producing  capacity  of  the  grain  so  used. 

The  foregoing  rule  applies  equally  to  molasses  distilleries,  gallons  of 
molasses  being  substituted  for  bushels  of  grain. 

GREEN  B.  RAUM, 

Commissioner, 


BOARD  OF  HEALTH  CASE.     {Ant^  221-225.) 


The  act  of  August  7,  1882  (22  Stat.,  315),  appropriates 

"  For  salaries  and  expenses  of  the  National  Board  of  Health  as  fol- 
lows: 

*^For  pay  and  expenses  of  the  members  of  the  National  Board  of 
Health,  ten  thousand  dollars. 

"  For  pay  of  Secretary  and  disbursing  agent,  and  pay  of  clerks,  mes- 
sengers, and  laborers,  five  thousand  five  hundred  dollars. 


3»7 

^<  For  rent,  h^t^  fad,  foinitiiiey  siatioiieiy,  tetograins,  and  pot$iag«> 
-two  tlMHimicI  dolhn. 

'^  For  nuMeUmneoiis  expeimflfty  five  hundred  dollars. 

^^  For  aid  to  Slate  and  local  boards  of  health  and  to  local  qaarautiiie 
stations  in  carrying  oat  their  rales  and  regulations  to  prevent  the 
introdaction  and  spread  of  contagions  and  infections  diseases  iu  the 
United  States,  fifty  thousand  dollars.^ 


In  this  case  it  was  said  {amte  221, 223)«  referring  to  the  appropriation 
odF  ^  fifty  thousand  dollars,'*  in  the  last  clause  above,  that  ^^this  appro* 
priation  cannot  be  used  for  any  other  purposes  than  those  specified  in 
the  clause  appropriating"  it.  ^*^In  other  words,  the  use  of  the  appro* 
priation  is  limited,  by  the  act  making  it,  to  rendering  aid  to  State  and 
local  boards  of  healUi  and  to  local  quarantine  stations  in  carryiug  out 
their  rules  and  regulations  to  prevent  the  introduction  and  spread  of 
contagions  and  infectious  diseases  in  the  United  States.'^ 

In  accordance  with  the  decision  in  this  case,  and  to  meet  all  cases  of 
Uke  character,  the  follovring  circular  was  issued  by  the  First  Comp- 
troller, to  ¥rit: 

(Circular.) 

Information  fob  nisBUBsma  officers,  and  fob  officers  and 

AGENTS  AUTHORIZED  TO  PURCHASE  SUPPLIES. 
[1883.— Department  No.  S5,  First  Comptroller's  Office.] 

Treasury  Department, 
First  Comptroller's  Office, 
Washingtony  D.  C,  May  12,  im\. 

Section  3622  of  the  Bevised  Statutes  requires  every  disbursing  ofticer 
to  render  his  accounts  to  the  proper  Auditor  <'  with  the  vouchers  neces* 
sary  to  the  correct  and  prompt  settlement  thereof." 

Many  of  the  acts  of  Congress  making  appropriations  classify  the  ap- 
propriations under  general  heads,  followed  by  a  statement  sliowing  the 
particular  service  to  which  they  are  to  be  respectively  applied.  Thus, 
as  an  example,  the  act  of  August  7, 1882  (22  Stat.,  331),  makes  an  ap- 
propriation as  follows : 

"Frbbdmbn's  Hospital  and  Asylum.— For  the  Freedmen's  Hos- 
pital and  Asylum,  Washington,  District  of  Columbia,  as  follows :  For 
subsistence,  twenty-four  thousand  dollars;  for  salarieH  and  compcnHa- 
tion  of  the  snrgeon-in-chief,  two  assistant  surgeons,  engineer,  matron. 
nurses,  and  cooks,  nine  thousand  five  hundred  dollars ;  for  fuel  and 
light,  three  thousand  dollars;  for  clothing,  bedding,  forage,  transporta- 
tion, and  nuscellaneous  expenses,  six  thousand  dollars ;  for  rent  of  hos- 
pital buildings  and  grounds,  four  thousand  dollars;  for  niedicineN  and 
medical  supplies,  one  thousand  five  hundred  dollars ;  for  repairs  and 
furniture,  two  thousand  dollars;  in  all,  fifty  thousand  dollars.'' 

The  account  kept  of  this  appropriation  in  the  Warrant  Division  of 
the  office  of  the  Secretary  of  the  Treasury,  and  in  the  office  of  the  First 
Comptroller,  is  under  the  caption  of  "  Support  of  Freedmen's  Hospital 
and  Asylum,  1883."  There  is  no  separate  account  for  '<  subsistence,'' 
or  for  ^'salaries  and  compensation."    But  under  this  appropriation  no 
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expenditure  eau  be  made  for  '< subsistence"  in  excess  of  tbe  sam  of 
$24,000,  appropriated  for  tbat  purpose,  nor  can  tbe  expenditures  for 
any  of  tbe  otber  specific  objects  enumerated  lawfully  exceed  tbe  sum 
appropriated  therefor. 

Disbursing  officers  are  required  to  return  witb  tbeir  accounts  separt^ 
schedules  of  the  expenditure  for  eacb  of  tbe  designated  specific  objects, 
and  eacb  voucher  must  show  tbe  specific  object  for  whicb  it  was  paid. 
Tbe  ordinary  annual  appropriation  acts  are  made  for  tbe  service  of  a 
specified  fiscal  year.  When  suqb  act  authorizes  tbe  purchase  of  sap- 
plies,  sucb  purchase  should  be  made,  as  nearly  as  practicable,  in  an 
amount  equal  to  the  requirements  of  tbe  service  for  that  year,  and  not 
in  excess  of  tbe  gross  amouuts  appropriated.  If  it  becomes  apparent 
tbat  tbe  appropriation  is  in  excess  of  tbe  requirements  of  the  service 
of  the  fiscal  year,  it  is  not  lawful  to  expend  tbe  whole  appropriation, 
and  thus  accumulate  supplies  for  the  next  fiscal  year.  The  excess  of 
tbe  sum  appropriated  beyond  tbat  required  for  the  service  of  the  fiaeal 
year  for  which  it  is  made  should  be  left  unexpended,  to  be  carried  at 
tbe  proper  time  to  tbe  credit  of  tbe  surplus  fund. 

WILLIAM  LAWRENCE, 

Comptroller. 
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CHAPTER   I. 

ORGAMZATION    AND    DUTIES    OF    THE    OFFICE   OF   THE 
TBEASUREE  OF  THE  UNITED  STATES. 

"  The  office  of  the  Treasurer  of  the  United  States  was  established  bj 
the  act  of  September  3,  1789  (I  Stat.,  (15;  Kev.  Stat.,  301). 

By  the  same  act  (Rev.  Stat.,  306)  the  duties  of  the  office  were  pre- 
I  scribed  as  follows: 

To  receive  and  keep  the  moneys  of  the  United  States; 
J     To  disburse  the  same  upon  warrants  drawn  by  the  Secretary  of  the 
jiTreasury,  eountcrsigaed  by  either  Comptroller,  and  recorded  by  the 
Hefpster,  and  not  otherwise; 

\  To  take  reeeipta  for  all  moneys  disbursed  and  to  give  receipts  for  all 
'moneys  received  by  him,  and  all  receipts  for  moneys  received  by  him 
ili»hall  be  indorsed  upon  warrants  signed  by  the  Secretary  of  the  Treas- 
ury ; 

\  To  render  his  accounts  to  the  First  Comptroller  quarterly,  or  oftener 
if  required,  and  transmit  a  copy  thereof,  when  settled,  to  the  Secretary 
of  the  Treasury ; 

To  lay  before  Congress,  on  the  third  day  of  every  (ordinary)  session, 
'V^opieB  of  all  accounts  by  him  rendered  to  and  settled  with  the  First 
Comptroller,  and  a  true  and  perfect  account  of  the  state  of  the  Treiis- 
nry  (Rev.  Stat.,  311). 

By  the  act  of  June  3, 18R4  ( 13  Stat.,  lOi;  Kev.  SUt.,  51.33,  et  seq.),  be  is 
I  made  the  custodian  of  the  bonds  deposit«d  to  secure  circulating  notes  of 
national  banks. 

He  is  also  the  custodian  of  the  bonds  depasited  to  secure  the  sat^  i 
ii  beeping  and  prompt  payment  of  pubUc  money  on  deposit  with  national 
;  banks  designated  as  depositaries,  as  provided  in  the  same  act  (13  Stat., 
,113). 

'  By  the  same  act  {Id.,  Ill),  as  amended  by  an  act  of  March  3,  1883, 
!i«ntitled  *'An  act  to  reduce  internal  revenue  taxation,"  &c.,  it  is  his 
duty  to  assess  and  collect  the  tax  imposed  upon  national  banks. 

To  redeem  the  circnlating  notes  of  national  banks  in  liquidation  {Id., 
112),  and  of  banks  that  have  failed  (Id.,  114). 

By  the  act  of  June  l!0,  1874  (18  Stat.,  123),  be  is  made  the  redemp- 
tioB  agent  of  all  national  banks. 

\h&  act  of  March  3,  1875  {Id.,  505),  he  receives  on  CLe\yoft\\,  «.-ft4. 
~  i.  Ex.  219 :i6  w\ 
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payfi  upon  warrants  of  the  accoantiiig  ofBoers  of  the  District,  iasaed  mi- 
der  the  direction  of  the  Commissioners  of  the  District,  all  moneys  of  the 
District  of  Ck>lambia. 

By  the  act  of  Jane  10, 1876  (19  Stat.,  58),  he  is  made  the  cnstodian 
of  all  bonds  and  other  securities  held  in  tmst  for  the  benefit  (^certaiD 
Indian  tribes;  collects  and  deposits  the  interest  accming  on  the  same, 
and  sells,  or  otherwise  disposes  of,  the  same  as  Congress  or  the  Secre- 
tary of  the  Interior  may  direct. 

By  the  act  of  Jane  11,  1878  (20  Stat.,  107),  the  daties  and  powers  of 
the  Commissioners  of  the  Sinking  Fund  of  the  District  of  Golambia 
were  transferred  to  him. 

By  the  act  of  Aagust  6, 1846  (9  Stat,  59;  Bev.  Stat,  3503),  all  publie 
moneys  paid  into  any  depository  are  subject  to  the  draft  of  the  Treas- 
orer,  drawn  agreeably  to  appropriations  made  by  law. 

He  directs  the  payment  by  sub-treasury  offices  of  the  warrants  drawn 
on  him  by  the  Postmaster-General. 

He  is  the  custodian  of  such  bonds  and  other  securities  held  in  trost 
by  the  Seci^etary  of  the  Treasury  as  may  be  deposited  with  him  by  thai 
officer. 

Under  the  act  of  June  22, 1882  (22  Stat,  108),  he  disburses  the  salaries 
and  mileage  of  Senators,  Bepresentatives,  and  Delegates  in  Congress, 
when  the  officer  charged  with  that  duty  is  incapacitated. 

The  office  of  Assistant  Treasurer  of  the  United  States  at  Washingtoo 
was  established  by  the  act  of  March  3,  1863  (12  Stat,  761;  Bev.  Stat., 
303).  This  officer  acts  in  the  place,  and  discbarges  any  or  all  the  datiest, 
of  the  Treasurer,  as  that  officer  at  his  discretion,  with  the  consent  of  the 
Secretary  of  the  Treasury,  may  direct  (Rev.  Stat,  304). 

The  present  organization  of  the  office  of  the  Treasurer  of  the  United 
States  was  authorized  by  the  act  of  March  3,  1875  (18  Stat,  397, 398, 
399).    The  work  is  divide<l  as  follows  into  nine  branches: 

I.— Under  the  Chief  Clerk. 
II. — Under  the  Cashier, 
lir. — The  Division  of  Accounts. 
IV. — The  Division  of  Loans. 
V. — ^The  Division  of  Issues. 
VI. — ^The  Division  of  liedemption. 
VII. — The  Division  of  National  Banks. 
VIII. — The  National  Bank  liedemption  Agency. 
IX.— The  District  of  Columbia  Sinking  Fund  Offloe. 

I.—UNDEE  THE  CHIEF  CLERK. 

1.  Opening,  briefing,  recording,  and  distributing  the  official  mail  re- 
vived, and  work  incidental  thereto. 

2.  Copying  official  letters  and  telegrams,  and  indexing  the  same. 

3.  Dispatching  all  mall  matter. 
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4.  Prepariti;;  in  ilu|ili<;ate  a  daily  sUtemeui  of  tlio  issues  and  redemp- 
tiouB  of  the  United  States  currency  from  reporta  received  from  other 
divieious. 

5.  Conducting  correspondence  of  a  t;eucral  natare  not  assignable  to 
any  division  of  the  ofBce. 

6.  Preparing  for  enecutiou  boiida  of  indemnity,  for  the  issue  of  du- 
plicatee  of  lost  drafts  or  checks,  eouditeting  correspondouce  relative 
thereto,  and  keeping  in  custody  such  bonds  when  executed. 

7.  Ordering  stationery,  printing,  aud  Hupplics  for  the  office. 

8.  Keeping  the  record  of  atteutlauce  of  employes  of  the  oflice. 

9.  Keeping  iu  custody  the'  archives,  files,  and  property  of  the  office. 

10.  Keeping  iu  custody  and  issuing  blank  checks  aud  certificates  of 
deposit  and  checks  for  disbursing  ofbcers. 

11.  Diuburbiug  the  salaries  of  eniploytJs. 

12.  Mailing  circulars,  diiecting  the  work  of  laborers,  sweepers,  &c. 

II.— UNDEH  THE  CASHIER. 

This  branch  of  the  work  of  the  office  is  divided  into  two  parts: 

1.  That  of  a  general  nature. 

2.  That  identical  with  the  work  of  the  sub-treasury  oBicea. 
The  work  of  a  general  nature  consists  of: 

(1.)  Supervising  the  issue  and  redemption  of  United  States  aotes, 
coin,  and  coin  certificates,  and  keeping  iu  custody  the  "Keserve  Fnnd" 
of  snch  notes  and  certificates. 

(2.)  Shipping  notes  and  coin. 

(3.)  Shipping  to  and  recording  issues  by  sub  treasury  olBces  of  cur- 
rency certificates  of  deposit  issued  under  the  act  of  June  S,  1873  (17 
But.,  33*i). 

(4.)  Keeping  the  accounts  of  the  Treasurer  as  flseal  agent  for  the 
payment  of  the  publie  debt  and  the  interest  thereou,  and  for  the  pay- 
ment of  the  interest  on  PaciHc  Railway  bunds. 

(5.)  Keeping  the  accounts  of  the  Treasurer  as  Bjiecial  agent  for  the 
payment  of  the  debt  of  the  District  of  Columbia  and  the  interest 
thereon. 

(6.)  Drawing  requisitions  for  reimbursing  warrants  for  disbursements 
OD  account  of  public  debt,  based  upon  daily  reports  of  transactions 
from  the  Divisions  of  Loans,  Issues,  and  UedemptionB. 

(7.)  Keeping  the  accounts  of  transfer  cheiks  issued  by  the  Treasurer 
OD  subtreusury  ofiices,  and  examining  such  checks  when  paid  and 
retomed. 

(8.)  Paying  nnclainied  interest  on  registered  United  States  and  Pa- 
cific Railway  bonds  returned  unpaid  on  schedules  by  sub  treasury  offices. 

(9.)  Paying  sahiries  and  mileage  of  Representatives  and  Delegates  in 
Oongresa. 

(10.)  Gonductiug  correspondeuoe  relating  to  the  subjects  named 
above. 
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The  part  of  the  work  identical  with  that  of  a  sub-treasury  office  cod- 
sistsof: 

(1.)  Receiving  deposits,  paying  checks,  and  keeping  accounts  of  dis- 
bursing officers  and  of  other  public  officers  located  in  Washington. 

(2.)  Keeping  the  account  of  the  fund  for  the  redemption  of  national 
bank  notes. 

(3.)  Receiving  moneys  into  the  Treasury  and  issuing  certificates  of 
deposit  therefor;  and  paying  drafts  when  drawn  on  the  Treasurer. 

(4.)  Paying  coupons,  interest  checks,  and  interest-bearing  notes. 

(5.)  Issuing  and  redeeming  United  States  notes,  coin,  and  gold,  silver, 
and  currency  certificates. 

(6.)  Rendering  daily  transcripts  of  account. 

(7.)  Supervising  jointly  with  other  bureaus  of  the  Department  the 
(It^struction  of  notes  and  securities. 

(8.)  Collecting  drafts  upon  banks  and  bankers,  received  in  the  course 
of  business. 

(9.)  Issuing  and  mailing  certificates  for  deposits  of  postal  revenues 
received  from  postmasters. 

(10.)  Keeping  various  accounts  incidental  to  the  preceding  branches 
of  work. 

(11.)  Conducting  correspondence  relating  to  the  subjects  named. 

III.— THE  DIVISION  OF  ACCOUNTS. 

In  this  division  are  kept  the  accounts  of  the  receipts  and  expenditures 
of  the  Government,  and  accounts  subsidiary  and  necessary  thereto. 
Reports,  and  transcripts  of  account,  are  received  daily  from  sub-treasury 
offices,  and  four  times  a  month  from  United  States  mints  and  assay 
offices  and  from  national  banks  designated  as  depositaries  of  public 
moneys. 

The  work  may  be  classified  as  follows: 

1.  Journalizing  the  receipts  into  the  Treasury  as  shown  by  the  tran- 
scripts received. 

2.  Journalizing  the  warrants  of  the  Secretary  of  the  Treasury,  cover- 
ing the  receipts  into  the  Treasury,  verifying  the  same  by  the  journal  of 
receipts  wherein  the  source  of  revenue  is  indicated. 

3.  Journalizing  the  pay  warrants  of  the  Secretary  of  the  Treasury,  and 
registering  the  same  by  class,  as  War,  Navy,  Interior,  &c. 

4.  Issuing  drafts  on  pay  warrants;  examining,  registering  (by  class), 
and  mailing  the  same;  and  notifying  the  sub-treasury  office  or  desig- 
nated depositary  on  which  tliey  are  drawn  of  such  drafts. 

5.  Registering  warrants  of  the  Post-Office  Department.  (Separate 
accounts  are  kept  of  the  revenues  received  for  the  service  of  the  Post- 
Offico  Department.) 

6.  Journalizing  from  the  transcripts  the  payments  of  drafts,  examin- 
ing the  drafts  returned  paid,  and  recording  the  payment  on  the  draft 
register. 

7.  Compiling   daily  (^toi  \)w\A\Qi«A\o\i  mvixiN^A^^  ^  ^\a*\fc\si<5.ut  of  the 
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Aswlfl  and  Liabilities  of  tlie  Treasury,  from  the  transcriptK  and  otlior 
r«'i)orts. 

8.  Keeping  the  General  Treasury  Transfer  Account;  issuing transftr 
orders  oii  sub-treasury  ofKces,  mints  and  assay  oflicee,  and  transfer  let- 
ters on  iiutioual  biiuks  defliguated  as  depositaries  for  the  transfer  of 
fatids  from  one  point  to  aiiotLcr;  jonrualizing  receipts  aud  payments 
of  BQCh  transfers  from  the  transcripb^  of  account. 

9.  Issniug  orders  for  the  distribution  from  mints  of  standard  silver 
dollars. 

10.  Keeping  a  general  record,  based  upon  reports  received  from  other 
divieious,  uf  the  issues  aud  redemptions  of  obligations  of  the  United 
States. 

11.  Preparing  the  Statement  of  the  Treasurer's  Quarterly  Account 
(Rev.  Stat.,  305),  for  reference  to  the  First  Auditftr,  with  which  the 
paid  drafts  attached  to  the  warrants  npon  which  they  were  issued  are 
transmitted  as  vouchers.  A  copy  of  this  Statement  is  prepared  for  trans- 
mission to  Congress  (Rev.  Stat,,  311). 

12.  Examining  the  weekly  refiorts  made  by  disbursing  officers  to 
whom  advances  are  made  by  the  Department,  of  the  balauces  to  their 
credit;  comparing  the  same  with  similar  reports  received  from  the  of- 
fices or  depositaries  where  such  accounts  are  kept. 

13.  A  separate  account  is  kept  with  each  sub-treasury  office,  mint, 
assay  office,  and  designated  depositary. 

14.  All  correspondence  relating  to  the  above-named  subjects  is  con- 
ducted in  the  division. 

IV.— THE  DIVISION  OF  LOANS. 

The  work  of  this  division  pertains  to  the  retirement  of  the  public  debt 
aud  the  payment  of  iuterest  thereon, 

1.  The  retirement  of  bonds  received  through  the  office  of  the  Secre- 
tary of  the  Treasury : 

a.  By  redemption,  nncalled  as  well  a»  called,  for  the  proceeds  of  whicli 
ta'ansfer  checks  on  sub-treasury  offices  are  mailed  to  the  payees; 

b.  By  conversion  into  bonds  of  another  de«*cription,  for  the  proceeds 
of  which  a  certificate  is  issued  and  transmitted  to  the  Secretary's  office 
for  theissueof  the  new  bonds,  and  the  balance,  if  any  (of  the  proceeds), 
paid  by  check ; 

c.  By  purchase,  the  proceeds  of  which  have  been  paid  by  the  sub- 
treasary  office  authorized  to  make  the  purchase  (usually  that  at  Kew 
York). 

2.  The  examination  of  all  hoods  received,  the  computation  and  state- 
ment of  the  interest  due  thereon,  and  a  duplicate  record  of  the  trans- 
action; bonds  retired  for  the  sinking  fund  being  accounted  for  separately. 

3.  The  couversiou  of  refunding  certificates  received  by  the  Division 
of  Kedemption,  for  the  proceeds  of  which,  when  ascertained,  a  certificate 
for  the  issue  of  bonds  of  the  funded  loan  (couaols')  o^  \M1 ,  iMi*\.  n.  \rKa»,- 
fer  check  for  the  balance,  if  any,  is  issued,  am\  the  Xtan8afct\ovitftt«st^«&- 
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4.  Daily  reports  of  all  the  transactions  named  above  are  sent  to  the 
Cashier  and  to  the  Division  of  Accoants. 

5.  The  examination  and  record  of  gold  certificates  issued  ander  tke 
act  of  March  3, 1863  (12  Stat.,  711)  (not  now  issued),  and  of  currency 
certificates  of  the  aot  of  June  8,  1872  (17  Stat.,  336),  when  retomed 
paid  from  sub- treasury  ofiSces. 

6.  Counting,  examining,  and  keeping  a  denominational  record  of 
coupons  from  United  States  bonds  and  from  bonds  of  the  District  of 
Columbia  3.65  per  cent,  loan,  paid  at  and  received  from  sub-treasury 
offices. 

7.  Issuing  from  schedules  received  from  the  Register  of  the  Treasoiji 
registering,  and  mailing  checks  for  the  interest  on  registered  bonds  of 
the  United  States,  of  the  District  of  Columbia  3.65  per  cent,  loan,  and 
of  the  "Pacific  Railway  bonds." 

8.  Examining  and  recording  the  payment  of  such  checks  when  re- 
turned paid  by  sub-treasury  offices. 

9.  Reporting  the  daily  receipts  of  certificates,  coupons,  and  interost 
checks  to  the  cashier. 

10.  Forwarding  all  the  securities  as  vouchers,  with  the  monthly  state- 
ments of  such  payments,  to  the  First  Auditor  for  settlement. 

11.  All  correspondence  relating  to  the  subjects  named  is  conducted 

in  this  division. 

v.— THE  DIVISION  OF  ISSUES. 

1.  Counting  all  new  United  States  notes,  and  gold,  silver,  and  cur- 
rency certificates,  received  from  the  Bureau  of  Engraving  and  Printing; 
keeping  a  numerical  and  denominational  record  of  the  same;  and  de- 
livering the  same  to  the  Cashier. 

2.  Counting  subsidiary  silver  and  minor  coin  received  for  redemption 
or  upon  transfer  orders  from  the  mints  and  sub  treasury  offices;  keeping 
a  denominational  record  of  the  same;  and  delivering  the  same  to  tke 
Cashier. 

3.  Counting  standard  silver  dollars  received  in  exchange  for  silver 
certificates;  keeping  a  reeord  of  the  same;  and  delivering  the  same  to 
the  Cashier. 

4.  Counting,  and  assorting  by  banks  of  issue,  circulating  notes  of 
national  banks  that  have  failed,  or  which  went  into  liquidation  prior  to 
July  12,  1882,  received  for  redemption ;  keeping  a  record  of  the  same; 
and  delivering  the  same  to  the  Coraj)troller  of  the  Currency. 

5.  lieporting  the  daily  transactions  to  the  Cashier,  and  reporting 
the  receipts  of  new  United  States  note^  to  the  Chief  Clerk. 

VI.-TIIE  DIVISION  OF  REDEMPTION. 

1.  Counting  and  assorting  United  States  notes,  fractional  currency, 

and  gold  and  silver  certificates  received  for  redemption;  keeping  a 

denominational  record  of  aud  canceling  the  same;  cutting  the  no  tea, 

when  made  up  into  uniform  packages,  in  halves  longitudinally,  and 

d^iirering  the  half-notes  to  tti^  o^q.^.^o^  t\ift  Secretary  and  Register, 

respectively,  for  recount. 
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2.  Countiug  and  canceling  refunding  certificat€is  received  forconver- 
aion;  keeping  a  record  of  such  receipts;  and  reporting,  with  a  state- 
ment, to  the  Division  of  Loann,  through  which  division  they  are  paased 
for  settlement  to  the  First  Auditor. 

3.  Oountini;;  remitt-ancee  received  from  poi^tmasters  on  aecount  of 
postal  revenues,  and  rejiortiHg  thereon  to  the  Cashier, 

4.  Making  returns  for  noteaandcertiflcate8re<Ie«med,eitherl)y  trans- 
fer check  on  sub-treasury  officer,  by  credits,  by  requestiug  shipmente 
of  new  money  by  the  Cashier,  or  otherwise,  as  desired. 

5.  Making  reports  of  the  daily  redemptions  to  the  Cashier  and  to  the 
Division  of  Accounts;  and  of  the  destruction  of  money  to  the  Ohlef 
Clerk. 

6.  Conducting  correspondence  relating  to  the  subjects  named. 

VII.— THE  DIVISION  OF  NATIONAL  BANKS. 
This  division  has  the  custody  of  all  bonds  deposited  under  the  act  of 
Jnue  3,  1804  (13  8tat.,  104),  and  acts  iu  amendment  thereto,  to  secnrc 
the  redemption  of  circulating  notes  of  national  banks;  of  the  bonds  de- 
posited under  the  sanie  act  {Id.,  113]  by  uatioual  banku  designated  ae 
depositaries  of  public  moneys,  to  secure  the  safe-keeping  and  prompt 
payment  of  such  moneys ;  and  of  all  bonds  and  other  secnnlies  held  by 
the  Treasurer  in  tnist,  or  as  custodian.    The  work  ooasists  of — 

1.  Receiving  from  the  Comptroller  of  the  Currency  bonds  tobede- 
{K>eited  to  secure  circulation;  keeping  the  accounts  of  such  deposits; 
forwarding  t^therespective  banks  receipts forsuch  Ijonds;  audrelnrn- 
ing  the  same  to  the  Comptroller  of  the  Currency,  properly  assigned, 
npon  return  of  the  Treasurer's  receipt,  in  accordance  with  law, 

2.  Receiving  from  banks  designated  as  de^wsitanes  of  public  moneys 
bonds  to  be  deposited  as  security  fur  such  moneys;  keeping  the  ac- 
counts of  such  deposits  of  bonds,  and  forwarding  receipts itherefor;  re- 
tnming  the  bonds  to  the  banks  or  upon  their  orders,  properly  assigned, 
upon  return  of  the  Tre^isurer's  receipt,  in  accordance  with  law. 

3.  Supervising  and  recording  the  examination,  by  authorized  agents 
of  the  banks,  of  bonds  on  deposit,  and  furnishing  a  duplicate  certifloate 
of  such  examination  to  the  bank.    (Id.,  106.) 

4.  Assessing  and  collecting  the  tax  imposed  upon  the  banks.  {Id., 
Ill,  amended  by  act  of  March  3, 18S3,  entitled  "An  act  to  reduce  io- 
temal-revenne  taxation,"  &c.) 

5.  Conducting  correspondence  relating  to  the  subjects  named. 

VIII  —THE  NATIONAL-BANK  REDEMPTION  AGENCY. 

This  branch  of  the  office  was  organized  under  the  act  of  June  20, 1874 
(lU  Stat.,  123),  requiring  from  national  banks  a  deposit,  in  lawful  money 
of  the  United  States,  equal  to  5  per  ceut  of  their  circulating  notes,  ttx 
riie  redemption  of  such  notes,  the  exjieuse  thereof  to  be  reimbursed 
by  the  banks,  and  making  the  Treasurer  the  redemption  agent.  The 
work  consists  of — 

1.  Receiving  remitfiiices   for  the  redemption  taiii-,  Afe'vwisvtv.w^  ^Tb^i 
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Bame  in  the  Treasury ;  and  keeping  accounts  with  the  resjiectiye  banks 
of  the  fund  of  each  on  deposit. 

2.  Counting  and  assorting  by  denominations  notes  received  for  re- 
demption ;  keeping  the  accounts  of  the  redemptions ;  and  making  re- 
turns to  the  banks  forwarding  the  notes  by  transfer  checks  on  sub- 
treasury  offices,  by  credits  or  otherwise. 

3.  Assorting  the  notes  redeemed,  first  by  groups  of  banks,  divided 
alphabetically  according  to  location,  and  afterwards  by  banks  of  issue; 
canceling  notes  unfit  for  circulation ;  and  delivering  the  same  to  the 
Comptroller  of  the  Currency  for  the  issue  of  new  notes,  notifying  the 
banks  of  issue  of  such  cancellation  and  delivery. 

4.  Eeturning  assorted  notes  fit  for  circulation  to  the  banks  of  issue, 
and  charging  them  with  amounts  of  the  same  in  redemption-fund  ac- 
count. 

6.  Keeping  the  accounts  of  the  expenses  incurred  in  the  redemption 
of  notes,  and  assessing  such  expenses  upon  the  issuing  banks  at  the  end 
of  each  fiscal  year  pro  rata  per  $1,000  of  notes  redeemed. 

6.  Keeping  separate  accounts  of  the  redemption  of  notes  of  banks 
that  have  gone  into  liquidation  or  are  reducing  circulation. 

7.  Conducting  correspondence  relating  to  the  subjects  named. 

IX.— THE  DISTRICT  OF  COLUMBIA  SINKING-FUND  OFFICE. 

The  work  of  this  branch  of  the  office  is  that  devolving  upon  the  Trea^ 
urer  as  Commissioner  of  the  Sinking  Fund  of  the  District  of  Columbia, 
and  includes  all  transactions  relative  to  the  debt  of  the  District,  ex- 
cepting the  payment  of  interest  on  the  3.C5  per  cent.  loan.  It  may  be 
classified  as  follows: 

1.  Disbursing  the  appropriations  for  the  sinking  fund,  and  for  the  pav- 
ment  of  interest  other  than  that  of  the  3.65  per  cent.  loan. 

2.  Keeping  a  numerical  register  of  all  bonds,  coupons,  and  certifi- 
cates redeemed,  and  transmitting  the  obligations,  as  vouchers,  with  a 
statement,  to  the  First  Auditor  for  settlement. 

3.  Issuing  or  selling  bonds  of  the  3.65  per  cent,  loan  to  satisfy  judg- 
ments of  the  Court  of  Claims  (act  March  3,  1881,  21  Stat.,  466),  and  is- 
suing said  bonds  in  redemption  of  "Board  of  Audit  certificates."  (Ac: 
June  16,  1880,  21  Stat.,  286.) 

4.  Keeping  a  record  and  numerical  register  of  the  issue  of  bonds  of 
the  3.65  per  cent,  loan,  and  of  the  exchanges  of  coupon  for  registered 
bonds  of  said  loan. 

5.  Keeping  the  detailed  account  of  "tax-lien  certificates,''  and  apply- 
ing the  proceeds  of  collections  of  such  certificates  to  the  redemption  k^i 
*'8  per  cent,  certificates," 

6.  Keeping  in  custody  bonds  in  which  the  amounts  retained  from  pay 
of  street  contractors  are  invested.     (Act  June  11,  1878,  20  Stat,  106.) 

7.  Preparing  for  publication  quarterly  the  statement  of  the  debt  of  the 
District. 

8.  Conducting  correapowdenet^  t:^\^\\\v^  \.q  \3cl^  ^wbiects  named. 


'  ..'"  the  RegiHter'i  Offii-v- 


CHAPTER    11. 


P    THE        ^1 


OBGANIZATION   AND    DUTIES   OF   THE    OFFICE    OF 
REGlSTEll  OF  THE  TREASURY. 

The  office  of  tlie  Eegister  of  tlie  Treasury  was  creftted  by  the  act  of 
September  2,  1789  (1  Stat.,  65;  Kev.  Stat.,  312).  Tbe  Kegiater  is  prac- 
tically tbe  official  bookkeeper  of  tlie  United  States,  and  tbe  duties  per- 
lornied  by  the  office  are : 

First.  KeepiDR  all  accounts  of  the  receipts  and  expenditures  of  the 
public  moneys,  and  of  all  debts  due  to  or  from  tlie  United  States  (Rev, 
Stat.,  313). 

Second.  Receiving  from  tbe  First  Comptroller  and  Commissioner  of 
Customs  the  acconnts  vrhieb  shall  have  been  tinally  adjusted,  aud  pre- 
serving such  accouutfl  with  their  vouchers  and  certiticatea  (Rev.  Stat., 
313). 

Third.  Recordiug  all  warrants  for  the  receipt  or  payment  of  moneys 
ut  the  Treasury,  and  certifying  the  same  thereon,  except  those  drawn  by 
the  Postmaster-General",  aud  those  drawn  by  the  Secretary  of  the  Treas- 
ury upon  the  requisitions  of  the  Secretaries  of  the  War  aud  Navy  De- 
partments (Kev.  Stat.,  313). 

Fourth,  Transmitting  to  the  Secretary  of  the  Treasury  copies  of  the 
certificates  of  balances  of  accounts  adjusted  (Rev.  Stat.,  313). 

Fifth.  FuiTiishing  to  tbe  proper  accounting  officers  copies  of  all  war- 
rants covering  proceeds  of  Government  property,  where  the  same  may 
be  necessary  in  the  settlement  of  accounts  in  their  respective  offices 
(Rev.  Stat,  313). 

Sisth.  Keeping  a  record  of  all  certificates  of  registi-y,  enrollments, 
aiid  licenses  issued  to,  and  surrendered  by,  vessels  of  the  United  States 
(Eev.  Stat.,  4158,  4312,  et  seq.). 

Seventh.  Issuing  and  transferring  all  Government  bonds;  opening 
ledger  accounts  with  holders  of  registered  bonds,  and  declaring  divi- 
dends of  interest  thereon ;  keeping  a  register  of  all  transfer  authorities ; 
acting  as  custodian  of  all  bonds  issued,  redeemed,  and  transferred,  re- 
fleemed  coupons,  gold  (certificates,  certificates  of  indebtedness,  ioterest 
notes,  aud  interest  checks. 

Eighth.  Keeping  a  record  of  alt  redeemed  coupon  bonds,  conponSr 
gold  certificates,  interest  notes,  certificates  of  indebtedness,  and  interest 
checks,  both  in  numerical  registers  and  by  ledger  accounts. 

Ninth.  Preparing  schedules  to  accompany  conpon  bonds  ou  trans- 
mittal to  destrnctioD  committee,  and  schednles  of  all  redeemed  coupons. 

Tenth.  Examining,  counting,  and  canceling  four  ptt  vfeut,  ^■tXM.vi.'i.xvi^ 
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certificates,  the  apper  halves  of  United  States  notes,  gold  oertificatea, 
and  silver  certificates,  and  the  right-hand  halves  of  fractional  cnrrency. 

The  office  of  Assistant  Register  of  the  Treasury  was  created  by  the 
act  of  February  20,  1863  (12  Stat,  056;  Bev.  Stat^,  314).  That  officer 
shall  perforin  such  duties  a«  may  be  devolved  on  him  by  the  Register 
and,  in  the  absence  of  the  Register,  shall  act  in  his  stead;  and  any  offi- 
cial record,  certificate,  or  other  docnment,  excepting  warrants,  bonda^ 
and  drafts,  signed  by  the  Assistant  Register,  shall  have  the  same  effect 
as  if  signed  by  the  Register  (Rev.  Stat.,  315). 

In  order  to  facilitate  the  proper  performance  of  the  foregoing  datiei, 
this  office  was  divided  as  follows  into  five  divisions,  each  onder  tke 
supervision  of  a  competent  and  efficient  head: 
I.  Receipts  and  Expenditures. 
II.  Loan. 

III.  Note  and  Coupon. 

IV.  Tonnage. 
V.  Currency. 

I. — ^RECEIPTS  AND  EXPENDITURES  DITI8ION. 

All  the  accounts  stated  by  the  First  Auditor,  Fifth  Auditor,  and 
Commissioner  ot  the  General  Land  Office,  and  revised  by  the  First 
Comptroller  or  Commissioner  of  Customs,  together  with  all  warrants- 
pay,  repay,  and  covering — are  recorded,  journalized,  and  posted  in  tlie 
books  of,  and  subsequently  filed  in,  this  divisionl  The  duties  performed 
by  this  division  are : 

Copying  all  warrants,  requisitions,  and  other  documents,  of  whiok 
duplicates  are  necessary  in  order  to  insure  a  more  prompt  and  efficient 
dispatch  of  public  business ; 

Registering  and  Recording  all  warrants,  drafts,  reports,  and  state- 
ments ; 

Keeping  debit  and  credit  accounts  with  the  different  disbursing  offi- 
cers of  the  Treasury  Department; 

Keeping  ledger  accounts  with  the  various  items  of  appropriation,  cred- 
iting  each  ajipropriation  with  the  amounts  authorized  by  law,  and 
debiting  it  with  the  amounts  in  detail  drawn  upon  it  by  authority  of 
warrants  issued  by  the  Secretary  of  the  Treasury  and  countersigned  by 
f.he  First  Comptroller; 

Acting  as  custodian  of  the  statements  and  reports,  with  their  accom- 
panying vouchers,  and  other  documents,  which  are  required  by  law  to 
be  preserved ; 

Furnishing  certificates  of  the  accounts,  from  the  books  of  the  office,  of 
the  balances  due  to  or  from  disbursing  agents; 

Preparing  the  annual  statements  required  by  law,  and  also  sack 
other  statements  as  may  from  time  to  time  be  required  by  Congress, 
the  Departments,  or  the  public  generally,  and  performing  such  other 
eludes  as  may  be  assigned  to  the  Register  in  his  official  capacity  as 
Bookkeeper  of  the  United  Stat«^. 
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This  division  has  been  subdivided,  as  follows : 

1.  Copying  and  Reoorda. 

2.  Bookkeeping. 

3.  Files. 

A  detailed  a^r-ount  of  the  dutiea  of  each  of  the^se  siibdivisioDa  ia  m 
»UowB,  viz: 

1,  CopTiNG  ANi>  Records  Divibiom. 

This  subdivision  embracee  a  variety  of  duties. 

It  receives  all  accounts  adjusted  in  the  offices  of  the  First  and  Fifth 
.aditors  and  General  Land  Office,  after  revision  by  the  First  Comptrol- 
ir  or  Commissioner  of  Customs;  also  all  warrants  issued  in  settlement 
r  accounts,  together  with  those  called  accountable,  which  are  issued 
I  favor  of  various  disbursiug  offiiiers  of  the  Government,  and  with 
hich  they  are  charged.     The  following  are  the  warrants  issued  for 
purposes :  Treasury,  internal  revenue,  customs,  diplomatic,  jndici- 
Interior  civil,  public  debt,  and  quarterly  salaries.    To  facilitate  the 
tayment  of  these  warrants,  on  which  the  Treasurer  issues  drafts,  copies, 
br  the  use  of  the  bookkeepers  of  the  personal  and  appropriation  ledg- 
MS,  are  made,  and  the  originals  forwarded  direct  to  the  Treasurer's  offlc«- 
Accottnts,  as  received,  are  stamped  with  current  date,  and  examined 
f  properly  signed,  and  those  on  which  money  is  to  be  paid,  sep- 
ttrated,  and  registered  nnmerically,  with  amounts  placed  opposite  the 
names,  while  the  others,  being  principally  the  quarterly  settlements  of 
disbursing  officers,  are  simply  registered.    The  first-named  account*  on 
which  money  is  to  be  paid  are  copied,  compared,  and  sent  to  the  book 
keepers,  while  the  copies,  after  receiving  the  certificate  of  the  Register, 
or  Assistant  liegister,  that  they  are  true,  are  sent  to  their  proper  dee- 
ituiatiooa — the  Secretary  of  the  Treasury  or  the  Secretary  of  the  Interior, 
as  the  case  may  be,  the  appropriation  being  the  guide  as  to  their  dis- 
position— warrants  for  payment  being  issued  on  these  certificates. 

This  snhdivision  also  furnisher  the  Second,  Third,  and  Fourth  Audit- 
ors -with  certified  copies  of  certain  miscellaneous  covering  warrant*!, 
in  the  settlement  of  accounts  stated  by  these  officers.  Here  arc 
received,  registered,  and  compared — the  warrant  with  the  requisition — 
«U  war,  navy,  and  interior  (Indians  and  pensions)  pay  and  repay  waj- 
vanta. 

Bcgisters  are  kept  of  all  other  warrants  on  which  money  is  paid  or 
advanced,  and  the  drafts  accompanying  them  are  entered  in  books  and 
prepared  for  the  signature  of  the  Register.  All  warrants  covering  money 
nto  the  Treasury  received  from  customs,  lands,  internal  revenue,  «n<l 
mlscellaneious  sources,  are  recorded  in  this  subdivision. 

Quarterly  statements  of  receipts  and  expenditures  are  prepared  for 
the  Treasurer's  account  of  the  same,  requiring  the  entry  of  every  pay 
and  repay  warrant  issued  during  the  quarter. 
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Copies  of  all  civil  settlement  warrants  of  the  previous  day  are  dailv 
used  in  checking  and  verifying  the  original  entry. 

2.  Bookkeeping  Division. 

The  duties  of  this  subdivision  are  keeping  personal  journals  and 
ledgers  and  accounts  to  which  they  pertain,  as  follow: 

The  personal  accounts  of  the  diflferent  disbursing  officers  of  the  Got- 
ernment,  after  having  been  passed  upon  by  the  accounting  officers,  awl 
certified  to,  either  by  the  First  Comptroller  or  Commissioner  of  eas- 
terns, are  journalized  from  the  quarterly  statements  of  the  disbaraiig 
officers. 

The  ledgers  show  at  a  glance  the  total  amount  due  to  or  from  each 
officer  at  the  date  of  the  last  quarterly  settlement,  together  with  all 
advances  since  that  period.  Certificates  of  the  balances  of  accounts  are 
furnished  to  the  auditing  officers,  on  which  all  accounts  are  stated  and 
adjusted. 

The  accounts,  warrants,  &c.,  annually  recorded  on  these  ledgers  an^. 
in  round  numbers,  as  follow : 

Accounte  received  from  First  and  Fifth  Auditors,  and  Commissioner  of  the 

General  Land  Office 24,Wi 

Warranto  for  expenditures  and  repayments 25, Ol^' 

Warrants  for  receipts  from  customs,  lands,  internal  revenue,  and  miscellaneous 

sources 13,000 

Journal  pages  for  entry  of  accounts 6,0(^ 

Number  of  certificates  furnished  for  statemeut  of  accounts 14,010 

Treasury  Personal  Ledger, 

Contains  tht  personal  accouots  of  disbursing  clerks,  disbursing  agents 
&c.,  of  the  Crovernment,  pertaining  to  civil  appropriations,  as  follow: 

Disbursing  Clerks,  Treasury  Department: 

Salaries  in  the  difterent  bureaus  (including  Bureau  of  EngraviDg 
and  Printing) ;  Steamboat  Inspection  Service ;  Supervising  Sur- 
geon-General Marine  Hospital  Service;  Special  Inspectors  of 
Foreign  Steam- Vessels,  &c.;  also  the  various  contingent  exi>eDse 
accounts  of  the  Treasury  Department. 

Disbursing  Clerk,  War  Department: 

Salaries  and  contingent  expense  accounts  of  the  several  offices  o*' 
the  War  Department ;  also  accounts  for  lent  of  buildings  ocxru 
pied  by  the  War  Department. 

Disbursing  Clerk,  Navy  Department : 

Salaries  and  contingent  expense  accounts  of  the  several  bureaus. 

Disbursing  Clerk,  Department  of  State: 

Salaries;  contingent  expenses;  stationery;  furniture,  &c.;  books 
and  maps-,  lithographing;  &c. 
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disbursing  Clerk,  Post-Office  Department: 

Salaries  and  contingent  expense  accounts;  money  order  office; 
building  account;  &c. 

^Dited  States  Army  Officers  in  charge  of  public  buildings  and  grounds: 

Salaries;  contingent  expenses;  improvement  and  care  of  public 
grounds;  repairs,  fuel,  lights, •&c.,  of  executive  mansion;  con- 
structing, &c.,  bridges,  &c. ;  completion  of  Washington  monu- 
ment ;  building  for  State,  War,  and  Navy  Departments ;  Wash- 
ington aqueduct;  and  increasing  water  supply. 

ommissioners  of  the  District  of  Columbia: 

Salaries  and  contingent  expenses;  improvements,  and  repairs;  met 
ropolitan  police;  fire  department;  and  all  other  accounts  pertain- 
ing to  disbursements  for  the  District  of  Columbia. 

reasurer  of  the  United  States: 

Salaries  and  mileage  of  members  of  the  House  of  Representatives ; 
interest  and  sinking  fund  on  old  funded  debt  of  District  of  Co- 
lumbia, 3.65  bonds  District  of  Columbia;  and  other  District  of 
Columbia  securities. 

ecretary  of  the  United  States  Senate: 

Salaries  and  mileage  of  United  States  Senators;  clerks  to  commit- 
tees, pages,  officers,  &c.;  stationery  and  newspapers;  and  all 
other  accounts  pertaining  to  the  Senate. 

lerk  of  the  United  States  House  of  Representatives : 

Salaries  of  officers,  employes,  and  clerks  to  committees;  and  all  ac- 
counts of  the  United  States  House  of  Representatives. 

i.geut  of  the  Joint  Library  Committee: 

Increase  library  of  Congress;  salaries  botanic  garden;  and  all  other 
library  and  botanic-garden  accounts. 

Commissioner  of  Agriculture : 

Salaries;  collecting  statistics;  purchase,  &c.,  of  valuable  seeds;  ex- 
I>erimental  garden;  and  all  other  agricultural  accounts. 

^ablic  Printer: 

Salaries ;  public  printing  and  binding,  &c. 

Hsbursing  Agent  of  tlie  United  States  Coast  Survey: 

Coast  and  Geodetic  Survey  (Eastern  and  Western  divisions) ;  gen- 
eral expenses;  &c. 

Assistant  Treasurers  of  tbe  United  States : 

Salaries  and  contingent  expenses,  Independent  Treasury. 

Superintendents  of  mints,  &c. : 

Ordinary  exj)ense.s;  bullion  accounts ;  &c. 
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Disbarfiing  Agents  of  the  Unit^  States : 

United  States  court-houses  and  post-offices. 

(Governors  of  Territories: 
Contingent  expenses. 

Secretaries  of  Territories : 
Legislative  expenses. 

Treasurers,  &c.,  of  charitable  institutions  of  the  District  of  Oolumb 
Sundry  appropriations. 

Pacific  Eailroad  Companies : 
Sundry  appropriations. 

Disbursing  Agent,  Executive  Mansion  : 
Salaries  and  contingent  expenses. 

President  of  the  United  States  : 
Salary. 

Librarian  of  Congress: 
Salaries. 

Disbursing  Agents,  Fish  Commission  : 
Propagation  of  food-fishes ;  &c. 

Disbursing  Agents,  National  Board  of  Health  : 
Salaries  and  expenses. 

Post-Office  Department : 

Deficiency  in  postal  revenues. 

Disbursing  Agents,  Supreme  Court  of  the  United  States: 
Salaries  and  expenses. 

Disbursing  Agents,  Civil  Service  Commission  : 

Salaries,  and  traveling  and  incidental  expenses. 

Chief  Clerk,  Court  of  Claims: 
Contingent  expenses ;  &c. 

Accounts  of  Receipts  and  Expenditures  of  the  Government: 

General  appropriation  account;  bullion  of  gold  and  silver depc 
ited  I  and  fines,  penalties,  and  forfeitures. 

Outstanding  JAabilifies  Ledger 

Contains  accounts  of  all  parties  in  whose  favor  United  States  d«rf 
have  been  drawn,  and  which  have  been  outstanding  three  years,  < 
more. 
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Diplomatic  Pertonal  Ledger 

Contains  accOTiD IB  of  IToitetl  States  niiniHters;  codshIb;  commercinl 
agectB;  coDenlar  clerks;  eecretaries  of  legation;  interpretorB  and  mar 
Khals  to  consulates;  United  States  bunkers  at  LondoD,  England;  dis- 
patch agents;  judges,  oounsel,  &c.,  of  Court  of  ComniisBioners  of  AIu 
bama  Claims  Commission;  counsel,  disbursing  officers,  &c.,  of  Frencli 
and  Spauish  Claims  CommissioiiB ;  CouimiBSion  to  Negotiate  a  Cnmmer- 
I  cdal  Treaty  with  Mexico,  &c.;  involving  expeuditures  from  the  follow 
log  appropriations:  salaries  of  ministers;  salaries,  secretaries  of  lega 
tion;  salaries,  consular  Service;  salaries,  consular  officers  not  citizens 
salaries,  marshals  for  consular  courts;  salaries,  iut«rpreters  to  consul 
atea  in  China,  &c.;  contingent  espeoses  of  foreign  missions;  conliu 
gent  expenses  United  States  cousulates ;  relief  and  protection  of  Amer- 
ican seamen;  expeuses  of  interpreters,  guurds,  &c.,  in  Turkish  domiu- 
ions;  wages  of  keepers,  &c.,  prison  for  American  convicts  in 
rent  of  prisous,  wages  of  keepers,  &c.,  for  American  convicts  in 

rent  of  prison  for  American  convicts  in ;  allowance  for  consular 

elerks;  reut  of  court-house  and  jail  in  Japan ;  buildings  and  grounds 
Ibr  legation  in  China;  bringing  home  criminals;  rescuing  shipwi-eekei) 
American  seamen;  shipping  and  discharging  seamen;  ei{>ense8  under 
the  neutrality  act;  nnnital  expenses  Cape  Spa rt el  light;  allowance  to 
widows  or  heirs  of  diplomatic  officers  who  die  abroad;  salaries  United 
States  and  Spanish  Claims  Commission;  ospeuses  United  States  and 
Spanish  Claims  Commission;  publication  of  consular  and  other  com- 
mercial reports;  international  bureau  of  weights  and  measures;  inter- 
national  prisou  commission;  joint  commission  for  settlement  of  claims 
between  the  United  Stat«B  and  the  Freueb  Republic;  international  bi- 
metallic commission;  international  fishery  exhibition;  international  con- 
gress of  electricians;  international  commission  for  establishment  of  elec- 
trical units;  salaries  and  expenses  Court  of  Commissioners  Alabama 
Claims;  commission  to  negotiate  a  commercial  treaty  with  Mexico. 

The  Decedentif  Estates  TruatFund  Ledger 

Contains  personal  accounts  with  the  estates  of  American  citizens 
who  die  abroad,  and  whose  effi.'c[s  are  accounted  for  by  United  States 
diplomatic  or  consular  officers. 

The  Judiciary  Personal  Ledger 

Contains  the  accounts  of  United  States  marshals,  under  the  following 
spjiropriattous,  viz:  fees  of  jurors  United  States  courts;  fcesof  witnessoa 
United  Slates  courts;  supportof  prisoners  United  States  courts;  miscel- 
laneous expenses  United  Slates  courts ;  fees  and  expenses  of  marshals 
Uoitnl  States  courts;  payment  of  special  deputy  marshals  at  congress- 
ional elections;  fees  of  Hupervlsors  of  elections;  expensesof  United  States 
courts;  and  the  accounts  of  the  disbursing  clerk  of  the  D«9&tt:\(v«L\A.  vtt. 
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Justice,  under  the  followiug  appropriations,  viz :  salaries.  Department 
of  Justice ;  salary  warden  of  the  jail,  District  Colnmbia ;  salaries  em- 
ploy(^\s  court-house,  Washington,  District  Cohunbia;  stationery;  furni- 
ture and  repairs;  books  for  Department  library;  books  for  ofBce  of  Solic- 
itor; horses  and  wagons;  miscellaneous  items;  constructing  elevator, 
repairing  and  furnishing  building,  Department  of  Justice;  repaints 
<;ourt-hou8e,  Washington,  District  Columbia;  furniture  and  carpets  cooil- 
house,  Washington,  District  Columbia;  support  of  prisoners  United 
Ti^tates  courts ;  miscellaneous  expenses  United  States  courts;  prosecution 
of  crimes ;  defending  suits  in  claims  against  the  United  States ;  support 
of  convicts;  punishing  violations  of  intercourse  acts  and  frauds. 

The  Interior- Oivil  Personal  Ledger 

Contains  the  accounts  of  receivers  of  public  moneys  acting  as  dis- 
bursing agents,  under  the  following  appropriations,  viz:  salaries  and 
commissions  of  registers  and  receivers;  expenses  of  depositing  public 
moneys;  contingent  expenses,  land  ofUces;  depredations  on  public  tin- 
ber;  surveying  public  lands;  the  accounts  of  Unit<Ml  States  sarveyon* 
general,  under  the  following  appropriations,  viz:  salaries,  offices  sur- 
veyors-general; contingent  expenses,  surveyors-general;  de])Osita  l^ 
individuals  for  surveying  public  lands;  surveying  private  land  claims; 
examination  of  public  surveys;  the  accounts  of  the  States  of  Minnesota^ 
Arkansas,  Nebraska,  Wisconsin,  Alabama,  Mississippi,  Kansas,  and 
others,  on  account  of  Ave  per  cent,  fund  of  the  sales  of  public  and  Indiu 
lands ;  the  accounts  of  the  disbursing  clerk  of  the  Interior  Department, 
4*mbracing  the  salary  and  contingent  accounts  of  the  several  koreaot 
of  that  Department;  United  States  Census;  National  Museum;  light- 
ing, rej»airs,&c.,  of  Capitol  and  Capitol  grounds;  reconstructing  Interior 
Department  building;  extension  of  Government  Printing  Office;  enlarg- 
ing court-house,  Washington,  District  Columbia;  support  of  F'reedmeD-s 
Hospital  and  Asylum;  Hot  Springs,  Arkansas;  elevator  Pro\idenee 
Hospital;  lire  apparatus,  Government  Printing  Office  and  Uaspital 
for  the  fnsane;  packing  Congressional  documents;  depredations  os 
public  timber;  surveying  public  lands;  settlement  of  claims  for  swamp 
lands  and  swampland  indemnity;  salaries,  office  Architect  of  thf 
Capitol,  &(•.;  and  the  accounts  of  Superintendent  Government  Hod- 
])ital  for  the  Insant^;  of  disbursing  agent  Columbia  Institution  for 
Deaf  and  Dumb;  of  treasurer  of  Howard  University,  District  Coluuibis: 
of  treasurer  of  Columbia  Hosj)ital  for  Women  ;  of  the  several  disbure- 
ing  agents  of  the  (reological  Survey;  of  the  several  special  disbnreini: 
41  gents  of  the  General  Land  Othee;  of  disbursing  agents  for  United 
States  Census;  of  disbursing  agent  of  Hot  Springs,  Arkansas;  and  of 
Superintendent  Yellowstone  National  Park;  and  miscellaneous  Pacifit 
1 1  nil  way  accounts. 

The  CnHtoms  PerHomil  Jjedger 

Contains  the  accounts  of  collectors  of  customs ;  light-house  inspect- 
ors;  engineers,  and  other  disbursing  officers  of  the  customs  servirt. 
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nniler  tbe  following  appropriations,  viz:  espensea  of  collecting  revenue 
&om  CHBtoms ;  bnilding  of  cnstoin-boases  and  marine  liospitals;  rov- 
enne-catter  service ;  life-saving  service;  salaries,  incidental  expenses, 
saperintendents  of  ligbt-lionses;  marine-boBpital  service;  repayment  to 
importerB  excess  of  deposits;  debeiitiiret*  and  drawbacks;  famitareand 
repairs  of  same  for  pnblic  buildings;  fuel,  lights,  and  water  for  public 
buildings;  heating  apparatus  for  public  buildings;  repairs  and  preser- 
vation of  public  building»;  assistant  custodians  and  janitors  of  public 
baildingH;  building  and  repairs  of  ]igb^boltses;  and  miscellaneous  ap- 
propriations incident  to  the  customs  service. 

The  Internal  Reeenue  Fersoiial  Ledger 

Contains  accounts  with  collectors  of  interual  revenue ;  and  others  act- 
iog  as  disbursing  agents,  under  tbe  following  appropriations,  viz:  aal- 
ariesandespeusesofcollectorsof  internal  revenue;  salaries  and  expenses 
of  agents  and  subonlinate  officers  of  internal  revenue;  punishment  for 
violation  of  internal  revenue  laws;  stamps,  paper,  and  dies;  salaries 
and  expenses  of  supervisors,  &c.,  interual  revenue;  exiienses  of  assess- 
ing and  collecting  iuterual  revenue. 

Tbe  work  on  this  ledger  includes  furnishing  tbe  Fifth  Auditor  with 
oertiticates,  on  which  all  internal  revenue  disbursing  accounts  are  stated 
and  ajynsted,  and  tbe  First  Comptroller  with  monthly  reports  on  requi- 
sitions of  collectors  of  all  moneys  advanced  to  tbem  since  last  adjust- 
ment of  accounts  ;  also  the  examination  and  registry  of  all  settlement 
accounts,  on  which  warrants  are  issued,  payable  tcom  internal  revenue 
appropriations. 

The  Internal  Revenue  Stamp  Ledger 

Contains  accounts  with  collectors  and  other  agents  for  advances  and 
sate  of  internal  revenue  stamps. 

2he  Public  Debt  Personal  Ledger 

Contains  the  accounts  of  the  United  States  Treasurer,  Assistant 
Treasurers,  and  other  agents,  for  the  redemption  of,  and  payment  of 
the  interest  on,  tbe  Public  Debt  and  bonds  issued  for  the  construction 
of  tbe  Pacific  Kailroads,  accounts  being  opened  therein  with  each  class 
of  loans,  consols,  certificates  of  indebtedue.ss,  nnd  other  obligations  of 
the  Government,  both  on  account  of  their  redemption  and  on  account 
of  payment  of  interest  thereon. 

Personal  accounts  of  collections  of  the  revenues  of  the  Government 
from  various  sources  are  kept  with  the  several  Collectors  of  Cnstonia 
duties,  receivers  of  public  nioueys,  collectors  of  internal  revenue,  and 
other  ofhcers  and  agents,  in  fourteeu  ledgers  and  two  registers,  as  fol- 
low: 

1.  Customs  ledger  of  accounts  of  collections  of  duties  on  merchau- 
H.  Ex.  219 27 
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I   diae,  and  touuage  duties,  together  with  miacellaDeoua  i 

r  bonds  collected,  sales  of  eampieti,  surplaa  of  sales  of  unci 

I  cbaadise,  &c. 

I        2.  Customs  register  of  tlie  above  accouutd  in  a  tabular  form. 

I       :i.  Oustoma  auxiliary  ledger  of  balances  and  aettlemeot  acooimta  of 

r  collectors  out  of  o£Qce. 

I      4.  Ouetoius  euioluiuenta  ledger  of  occouuts  of  official  fees,  salarieB, 

I  commissi  on  s,  storage,  lulvauci-^,  &c. 

I       5.  (Jimtoms  emoluments  auxiliary  ledger  of  emoliuneut  balances  ami 

[   settlement  aecouuls  of  collectors  out  of  office, 

I        6.  Miscellaueous  customs  ledger  of  accounts  of  collectiouK  of  it^-a  for 

ins])cctious  and  examinations  of  steamers,  and  for  liceuMss  of  (.^ugiiteen 

aud  pilots,  &c. 

7.  Marine  bosiiital  ledger  of  accounts  of  collections  of  wariue  ItOB^ti) 
tax. 

8.  Land  ledger  of  accounts  of  receivers  of  public  moneys  derived  tna 
sales  of  public  and  Indian  lands,  fees  and  commissions  from  home- 

'    stead,  timber  culture,  warrant  scrip,  and  other  eutiies;  truiiechpts  uf 
records,  reducing  testimony  to  writing,  &c. 

9.  Land  register  of  the  above  accounts  in  a  tabular  form. 

10.  Auxiliary  land   ledger  of  balances  and  settlement  accounts  of 
I    receivers  out  of  office. 

11.  Miscellaneous  laud  ledger  of  accountsof  receipts  of  timber  ageoU 
and  other  officers  for  stumpage,  depredations  on  public  lauds,  &c. 

12.  Internal  revenue  ledger  of  accounts  of  receipts  of  coUectorn  of 
internal  revenue  &om  assessments,  sales  of  stamps,  &c. 

13.  Internal  revenue  auxiliary  ledgeV  of  balances  and  settlemMit  ae- 
,   couuts  of  collectors  out  of  office. 

I        14.  Judiciaryemolnmentsledger  of  accounts  of  receipts  of  ttttomeyi, 

[  dorks,  aud  marshals  of  United  States  conrts. 

I      15.  Internal  and  coastwise  intercourse  ledger  of  ncconnta  of  rL<oeii>tl 

■  of  8i»ecial  agents  and  other  Government  officers,  fhjm  i>ermjt  fee«,  Sk^ 

I  and  from  sale  or  rents  of  captured  and  abandoned  property.    (This  ledger 

F  is  now  not  in  use  except  for  occasional  settlement  aucouuts.) 

I       IG.  General  miscellaneous  receipts  ledger  of  accounts  of  reuvipta  i>j 

I  any  officer  or  agent  of  the  Goverumeut  not  appropriate  to  either  of  0» 

I  foregoing  ledgers. 

'  Appropriation  Leiigcri. 

All  the  expenditures  of  the  Government  are  detailed  in  lliese  ledgen 
under  their  specitlc  heads  of  appropriations,  the  credit  side  showliiji  the 
balance  at  the  beginning  of  the  fiscal  year,  the  appropriation  ftuthuriwd 
by  law  for  the  current  year,  and  all  amounts  repaid  to  the  approprintioo 
account  during  the  year,  and  the  debit  side  showing  in  detail  the  nuna 
of  individuals,  with  number  and  date  of  warrant  dranii  against  the  i^ 
projiriatiou,  the  amounts  carried  to  surplu'i  fnud,  anil  balance«  on  bu>d 
,  at  close  of  fiscal  year. 


tanimtion  and  Dutie*  of  the  ReffUter'a  Office.  419 

IVith  the  acoonnts  to  wMch  they  pertain,  are  as  follow : 

R  TREABrRV,    AFPROPRIATIOI'I   LEDUBK 

oants  relatlDg  to  the  SeQHte  and  House  of  Bepreeeota- 
?rint«r ;  Botauic  Garden ;  Library  of  Congress;  Court  of 
ties  and  expenses  of  the  Executive  office ;  Department  of 
ies  and  contingent  expenses  of  the  offices  of  the  Treasury 
,  food-fishes;  Coast  Survey;  public  buildings;  assistant 
js  treasurers;  mints  and  assay  offices;  territorial  govern- 
ict  of  Columbia;  War  Department,  salaries  and  contingent 
avy  Depiirtmeut,  salaries  and  contingent  expenses;  Post- 
tment,  salaries  and  contingent  expenses ;  Department  of 
salaries  and  contingent  expenses ;  United  States  Supreme, 
circuit  judges;  United  States  district  attorneys  and  mar- 
iboat  Inspection  Service;  Smithsonian  Institution;  aiid 
riations  incident  to  the  Treasury  Department. 

K  JIIDICIARV   AND   mPLOMATlC   APPROPRIATIONS   LEDllER 

ccounts  relating  to  salaries  and  contingent  expenses,  De- 
Justice  ;  salary,  warden  of  the  jail,  District  of  Columbia ; 
it«  and  claims  against  the  United  States ;  prosecution  and 
claims ;  punishing  violation  of  intercourse  acta  and  frauds ; 
if  crimes;  law  libraries  for  the  secretaries;  support  of  con- 
ses  of  territorial  courts;  fees  of  officers,  jurors,  and  wit- 
aud  miscellaneous  expenses  of  United  States  courts;  inter- 
other  appropriations  incident  to  the  judiciary;  salaries  of 
s  ministers,  secretaries  of  legation,  consular  service,  iuter- 
narshals  of  consular  courts ;  contingent  expenses  of  foreign 
at  of  prisons  and  wages  of  keepers  for  American  convicts ; 
ne  criminals  ;  relief  and  protection  of  American  seamen ; 
pwrecked  American  seamen;  expenses  under  neutrality 
or  appropriations  Incident  to  foreign  intercourse. 


i 


TBK   CUSTOMS  APPROPRLATIDN   I 


sonnts  relating  to  expenses  of  collecting  the  revenue 
1}  expenses  of  revenue-cutter  service;  expenses  of  light- 
Ahment;  furniture  and  repairs,  fuel,  lights,  and  water,  and 
iratus  for  public  buildings;  pay  of  assistant  custodians 
of  public  buildings;  life-saving  service;  compensatiou  in 
ies;  seal  fisheries  in  Alaska;  standard  weights  and  meaa- 
r  custom-houses  and  marine  hospitals ;  marine-hospital 
tations  ;  repayments  to  importers  of  excess  of  deposits; 
■wbacks,  bounties,  and  allowances;  and  other  appro- 
ito  cuatoms  ser\'iGe. 


> 


420  First  ComptrolUv^g  Office^  Treasury  Ikpartment. 

THE  INTERIOR  CIVIL  APPROPRIATION  LEDGER 

CoDtains  accoants  relating  to  salaries  and  expenses,  ofBces  of  In- 
terior Department ;  salaries  and  expenses,  surveyors-general  and  thdr 
clerks ;  repairs  and  improvement  of  Capitol  and  Ca]iitol  grounds ;  cor- 
rent  expenses,  and  building,  of  beneficiary  institntious,  District  Co- 
lumbia ;  protection,  &c.,  Yellowstone  National  Park  ;  expenses.  United 
States  census ;  surveying  public  and  private  lands ;  repayment  for 
lands  erroneously  sold  ;  salaries,  registers  and  receivers ;  depredations 
on  public  timber ;  five  per  cent  fund  sale  of  public  lands,  and  indem- 
nity for  swamp  lands ;  and  other  accounts  relating  to  interior  cirfl 
service. 

THE  INTERNAL  REVENUE  APPROPRIATION  LEDGER 

Contains  accounts  relating  to  salaries  and  exi^enses  of  coUecton; 
salaries  and  expenses  of  agents  and  subordinate  officers;  refunding 
taxes  illegally  collected;  stamps,  paper,  and  dies;  punishment  for  vio- 
lation of  internal-revenue  laws;  and  allowances  or  drawbacks;  and 
other  accounts  pertaining  to  internal  revenue. 

THE  PUllIJC-DElIT  APPROPRIATION   LKnOER 

Contains  accounts  of  redemptions  of  the  various  loans;  payments  of 
interest,  various  loans;  payments  of  interest.  Pacific  railroad  stock; 
payments  of  premiums  on  loans;  and  payments  of  discounts  on  Iosbs^ 

Tin-:   INTERIOR  (INIHANS  AND  PENSIONS)  APPROPRIATION    LEDGER 

Contains  accounts  of  fulfilling  treaties  with  various  Indian  tribes; 
pay  of  Indian  agents,  interpreters,  inspectors,  and  police;  truvelinj^ 
expenses,  Indian  inspectors;  building  and  repairs  at  agencies;  contin- 
gencies, Indian  department;  transportation,  telegraphing,  and  purchase 
ofsu])plies;  general,  national,  and  school  funds;  general,  national, and 
school  funds,  interest  due;  incidental  expenses,  Indian  service;  support 
of  Indians;  expenses  of  Indian  Commission;  removal  of  Indians;  vw- 
cination  of  Indians,  &c.;  army  pensions;  army  pensions,  pay  and  allow- 
ances; army  jiensions,  fees  of  examining  surgeons;  army  pensions,  fw 
for  vouchers ;  army  pensions,  arrears;  navy  jiensions;  navy  pensioius 
pay  and  alh)wances;  navy  pensions,  fees  of  examining  surgeons;  navy 
l>ensions,  fees  for  vouchers;  navy  pensions,  arrears;  and  navy  ]»en^0D 
fund;  and  other  accounts. 

THE   MILITARY   APrROPKIATION   LKr»GKR 

Contains  accounts  of  pay,  mileage,  and  general  expenses,  of  the  army; 
pay  of  military  acatiemy;  bounty  to  volunteers;  subsistence  of  tbe 
army ;  regular  supplies,  &c.,  (puirterinaster's  department;  barracks  and 
quarters;  transportation  of  the  army  and  its  supplies;  horses,  cavaliy 
and  aitillery;  clothing,  and  cainj)  and  garrison  equipage;   natiooal 
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cetoetenesj  medicines  and  hospitAls;  ooostniction  and  impair  of  boa- 
pitals;  orduance  service;  arscDals;  I'ortiGcations;  improving  rirerHand 
harbors;  examioations  and  surveys;  contiugencteaof  tbe  army;  signal 
service;  expenses,  military  convicts;  military  wagon  roads;  support, 
national  soldiers' home;  military  posts;  and  horses  and  other  properly' 
lost  in  military  service ;  and  other  acconnta  of  military  est&bliisbiuent. 

TKE  NAVY  APPROPItlATlOM  LEDGER 

Contains  accounts  relating  to  pay  and  contingent  expenses,  navy; 
pay  and  contingent  expenses,  marine  ooqis;  pay  and  contingent  ex- 
peases,  naval  academy ;  navigation  bureau;  naval  observatory;  ord- 
ce;  equipment  and  recmiting;  yanls  and  docks;  navy-yards;  med- 
ical department;  provisions  and  clothing;  construction  and  repaint; 
and  steam  engineering;  and  others. 

Tbe  Receipts  and  Expenditures  division  prepares  for  publication  in 
the  annual  report  of  the  Register  of  tbe  Tre-osnry,  a  statement  of  about 
one  hundred  printed  pages  of  statistics,  which  contains:  Statement  of 
the  receipts  of  the  Government;  detailed  statement  of  expenditures  from 
each  appropriation ;  amounts  turned  into  tbe  snrplus  fund,  and  also  bal- 
es remaining  unexpended ;  statement  of  outstanding  principal  of  the 
pabltc  debt;  statement  of  expenses  of  collecting  reveuneftomcnstoms; 
statement  of  expenses  of  collecting  internal  revenue ;  and  statement  of 
oniDber  of  persons  employed  in  each  collection  district,  with  occupation 
and  comi)ensation. 

It  also  prepares  for  publication  annually,  "The  receipts  and  expend- 
itnres  of  the  United  States" — a  printed  octavo  volume  of  about  six 
linndred  pages,  giving  in  detail  the  receipts  from  each  State  and  district, 
and  the  name  of  each  officer  therein,  and  tbe  expenditures  under  each 
h«Rd  of  appropriation,  with  the  names  of  ofBcers,  or  other  persons,  in 
trliose  favor  such  expenditures  have  been  made,  together  with  other 
'Statistical  tables. 

Here  also  are  prepared  such  various  other  statements  as  may  be  re- 
quired by  Congress,  tbe  several  Executive  Departments,  or  the  public 
generally,  aud  bearing  on  all  the  finaucial  operations  of  the  Government 

Dce  its  establishment. 

3.  Files  Divibiun. 

Tbe  Begister  of  the  Treasury  is  by  law  tbe  custodian  of  all  the  civil 
aoeoants  of  the  Government,  excepting  those  of  tbe  Post-Otlice  Depart- 
ment 

The  accumulations  of  over  a  century  fill  three  large  rooms  of  this 
division,  from  base  to  ceiling,  with  these  important  records. 

About  two  thousand  of  these  accounts  are  monthly  received,  briefed, 
recorded,  and  tiled  in  tbis  division;  ami  about  tbe  same  number  is  witb- 
drawD  therefrom  each  month,  by  officers  of  the  different  bureausof  the 
Treasury  Department  for  statement  of  new  aecoants.    When  thus  vitb- 
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drawn,  the  accounts  are  here  charged  to,  and  receipted  for  by,  soch 
officers,  and  when  returned,  are  again  placed  in  the  files. 

Transcripts  for  suits  are  prepared  and  examined  in  this  division,  and 
certified  to  as  true  copies  by  the  Eegister. 

The  accounts  on  file  are  all  the  accounts  audited  by  the  First  and 
Fifth  Auditors,  and  by  the  Commissioner  of  the  General  Land  Offiee, 
and  revised  and  ceitifled  by  the  First  Comptroller  or  Commissioner  of 
Customs,  and  all  warrants — pay  and  repay — money  drafts,  ships'  regis- 
ters, &c.  The  accounts  alone,  exclusive  of  accompanying  vonehen, 
number  about  seven  hundred  thousand ;  for  a  detailed  statement  of  them 
reference  is  made  to  the  description  of  the  work  performed  in  the  offleM 
of  the  First  and  Fifth  Auditors  and  Commissioner  of  the  General  Land 
Office,  in  the  Appendix,  1  Lawrence,  Compt.  Dec. 

II, — LOAN  DIVISIOii. 

The  issue,  transfer,  and  redemption  of  the  Government  seenritieft 
have  always  formed  an  important  branch  of  the  business  of  the  Begis- 
ter's  office.  It  assumed  colossal  proportions  by  the  rapid  increase  of 
the  public  debt,  and  made  imperative  the  present  organization  of  this 
branch  as  a  separate  and  distinct  cjivision.  The  details  of  its  principal 
duties  are  as  follow: 

1.  Issuing  United  States  bonds — coupon  and  registered — ^included  in 
original  issues,  converting  coupon  into  registered  bonds,  and  transfer- 
ring United  States  bonds. 

2.  Journalizing  in  detiiil  the  issues  and  redemptions  of  such  bonds. 

3.  Keeping  a  ledger  account  with  each  holder  of  registered  bonds. 

4.  Keeping  a  general  account  of  issues  and  redemptions  for  each  loan. 

5.  Keeping  a  register  of  all  transfer  authorities. 

6.  Keeping  a  record  of  caveats  against  transfers  of  lost  or  stolen 
bonds. 

7.  Keeping  numerical  registers  of  issues  and  transfers  of  loans. 

8.  Declaring  dividends  of  interest,  at  the  respective  x>eriod8  of  pay- 
nient,  on  the  different  loans. 

9.  Conducting  correspondence  connected  with  the  issue  of  bonds,  and 
that  of  a  miscellaneous  character,  and  copying  same. 

10.  Filing  and  binding  letters,  canceled  registered  bonds,  and  vari- 
ous vouchers  of  issue. 

For  the  pnri)oses  of  issue,  blank  coupon  and  registered  bonds,  prop- 
erly prepared,  are  furnished  the  Register,  on  his  requisition  to  the  Sec- 
retary, which  blank  bonds  are  numbered  in  numerical  order,  each  de- 
nomination haviiig  a  separate  sequence.  The  original  issues  of  a  loan 
are  made  upon  certificates  of  the  United  States  Treasurer  that  the 
payee  has  deposited  a  specified  amount,  for  which  he  requests  a  retorn 
in  United  States  bonds.  These  certificates  of  deposit  are  filed  in  this 
office  as  vouchers  for  the  issue  to  the  subscribers,  and  represent  the 
amount  authorized  and  outstanding. 
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The  genera)  ac«ouut  of  a  loan  U  it»  casb  accoiiut,  and  Hhows,  as  deb- 
its, the  issues  upon  warrants,  exchanges,  and  transfers,  and,  as  credits, 
the  certificates  surrendered  in  transfer  and  actual  redemption.  Coupon 
bonds  are  issued  to  bearer,  pass  by  delivery,  and  are  convertible  info 
registered  bonds  by  being  sent  to  the  Treasury  Department  ibr  excbaiige- 
The  coupon  boiida  so  exchanged,  after  the  proper  journal  entries,  are 
transmitted  to  the  note  and  coupon  division.  Registered  bonds  to  he 
transferred  mnst  be  regularly  as-signed,  and  transmitted  to  the  office  of 
the  Register  for  issue  of  new  bonds  to  the  purchaser.  When  received 
in  this  oflice,  examiuation  is  first  made  to  see  if  caveats  are  entered 
against  the  transfer,  and  that  the  assignments  have  been  properly  exe- 
ODted.  If  assigned  by  an  attorney,  administrator,  &c,,  or  by  corporate 
officers,  reference  is  made  to  the  record  of  transfer  powers;  and,  if  the 
party  is  duly  authorized,  the  bond  is  stamped  "authority  on  tile,"  and 
reissued.  This  *' Record  of  Authorities"  is  a  very  important  one,  ami 
requires  great  care  in  its  entries,  as  it  applies  not  only  to  bonds  trans- 
feiTed,  but  to  all  received  for  redemption ;  and  the  stamp  as  described 
is  accepted  as  evidence  of  correctness  byall  the  accounting  officers. 
Xn  the  issue  upon  a  transfer,  the  old  bonds  are  canceled  and  new  ones 
insoribedin  the  name  of  the  assignee;  and  the  transaction  is  journalized 
in  detail,  debiting  the  bonds  surrendered,  and  offsetting  by  the  reissue. 
As  a  check  upon  this  division,  both  sets  of  bonds  are  then  passed  to  the 
Divisiou  of  Loans  and  Currency  of  the  Secretary's  office,  and  are  there 
examined  and  entered  upon  numerical  registers;  and  the  uew  bonds, 
after  receiving  impress  of  the  seal  of  the  Treasury'  Department,  are  re- 
turned to  the  Register  for  his  signature,  and  the  old  bonds  are  canceled 
and  traund  in  suitable  books  as  vouchers.  All  bonds  redeemed  are  also 
preserved  in  like  manner,  so  that,  ultimately,  every  registered  bond 
MDt  oat  is  returned,  and  every  tmusfer  transaction,  from  first  to  last, 
is  readily  ascertained. 

A  ledger  account  is  opened  with  each  holder  of  registered  bonds,  in 
which  be  is  credited  with  the  issue,  by  date,  number,  and  amount,  aud 
debited  in  like  manner  with  soch  bonds  as  he  may  transfer. 

One  of  the  most  important  faetors  in  the  work  of  this  division  is  the 
preparation  of  the  interest  schedules,  representing  the  credit  ledger 
balances  to  each  holder  at  any  particular  period  of  payment.  Up  to 
'  1870,  a  written  schedule  for  each  separate  loan  was  sent  to  the  different 
pay  agents;  during  that  year  a  consolidated  schedule  was  adopted  and 
printed,  so  that  the  payees  receipted  nnder  one  signature  for  interest  ou 
amounts  they  might  hold  in  the  several  loans. 

All  interest  now  is  payable  by  check  prepared  from  abstracts  furnished 
the  United  States  Treasurer  by  this  office.  This  mode  was  pursued  with 
the  issue  of  the  five  per  cent,  funded  loan  of  18S1,  and  has  been  applied 
to  all  sncceeding  series. 

On  the  four  per  cent,  loan  some  sixty  thousand  of  these  checks  are  pre- 
pared, each  quarter,  from  a  printed  abstract  of  some  three  thousand 
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pages.  The  other  existiDg  loans,  in  aggregate,  call  for  about  twenty* 
five  thousand  checks,  each  quarter;  making,  at  the  present  time,  over 
three  hundred  thousand  checks  sent  out  daring  the  year.  As  an  eri- 
dence  of  the  extent  of  bookkeeping  demanded  in  the  work  of  this  divis- 
ion, it  may  be  mentioned  that  since  1861  three  hundred  and  forty-thiee 
ledgers  and  one  hundred  and  sixteen  journals  have  been  naed;  and,  dur- 
ing the  same  period,  six  millions  of  coupon  and  registered  bonds  were 
issued,  and  some  five  millions  canceled,  and  the  amount  represented  wm 
respectively,  in  round  numbers,  eight  billions  and  six  billions  of  doUan. 

III.— NOTE  AND  COUPON  DIVISION. 

The  Note  and  Coupon  Division  was  organized  June  30,  1864,  to  sap- 
ply  a  ready  and  accurate  means  of  information  in  regard  to  the  indi- 
vidual and  collective  redemption  of  all  coupon  bonds,  coupons,  certifi- 
cates of  indebtedness,  interest-bearing  Treasury  notes,  gold  certificates, 
etc. 

Records  are  kept,  in  which  each  note,  bond,  coupon,  and  certificate 
is  entered,  so  as  to  indicate  the  redemption  of  the  same ;  the  records 
also  showing  by  number  those  outstanding  in  any  particular  issue. 

These  securities  are  all  careflilly  examined  and  arranged  by  loans 
denomination,  and  number;  and,  after  registration,  the  coupon  bonds 
and  interest  notes  are  destroyed,  but  the  redeemed  coupons,  gold  cer- 
tificates, and  certificates  of  indebtedness  are  retained  and  placed  on  file 
in  this  division. 

This  is  the  only  division  in  the  Treasury-  Department  where  a  record 
is  kept  of  redeemed  coupons,  by  loan,  denomination,  date  of  maturity, 
and  number. 

There  were,  up  to  April  15, 1883,  85,779,101  coupons  on  file  amounting 
to  $1,134,781,378.08, 

By  the  system  of  accounts  used,  any  particular  coupon,  which  has 
been  redeemed,  can  be  produced  at  a  moment's  notice,  and  information 
can  be  given  in  any  case  if  a  coupon  is  paid  or  not.  Whenever  pay- 
ment of  a  coupon  is  refused  l>y  any  assistant  treasurer  of  the  United 
States  on  account  of  the  mutilation  of  the  same  through  the  loss  of  its 
date  or  number,  by  reference  to  the  books  the  necessary  informatioo 
is  given  by  which  such  couix)n  can  be  i)aid. 

This  division  is  also  the  final  depository  for  all  interest  checks  issued 
by  the  Department  in  payment  of  Interest  on  registered  bonds. 

A  record  is  made  of  them^  as  of  notes,  bonds,  coupons,  etc.,  and  ther 
are  then  placed  on  file  for  reference. 

Schedules  are  prepared  of  redeemed  and  exchanged  coupon  bonds, 
showing  in  detail  the  amount  of  each  case,  by  loan  and  denominatioD, 
and  the  number  of  coupons  attached  to  each  bond,  and  accomi^any  the 
bonds  in  their  transmittal  to  the  destruction  committee. 

Pursuant  to  departmental  order,  dated  September  6, 186G,  a  schedule 
is  prepared  in  like  manner,  of  each  account  of  redeemed  coupons,  which 
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is  retainedin  tbis  dirision.  Ad  aceouut  is  ftlso  kept,  in  addition  to  tlio 
nnmencal  registers,  showing  the  namber  and  amounts  redeemed  and 
ontstaoding,  in  aggregate,  of  all  classes  of  securities  comiDg  to  this 
dix'iiiion. 

The  redeemed  and  eschanged  coupon  Itonds  are  received  from  the 
Loan  Dirision  of  this  office,  and  coupons,  interest  notes,  gold  certjfl- 
«at«x,  certificates  of  iudebtt^dness,  and  interest -checks,  from  the  First 
Comptroller's  Office. 

There  are  six  hundred  and  sixty -five  books  used  in  this  dividon  for 
the  purposes  of  reconi  and  account. 

The  foHowing  is  a  detailed  statement  of  the  work  performed  (herein: 
Account  and  record : 

1.  Of  redeemed,  exchanged,  or  transferred  <ioujiou  bonds,  issued 
under  acts  as  follow: 

Actsof  April  15, 1843  (5  Stat.,  473);  March  3, 1S43  (Id.,  614);  March 
31, 1S48  {9  Stat.,  217) ;  September  y,  1830  (Id.,  447) ;  June  14,  1868  (11 
StBt,  3C5);  June  22,  ISOO  (12  Stat.,  79);  February  8,  1861  [Id.,  129); 
March  2.  1861  (Id.,  198} ;  July  17, 18tfl  (Id.,  269);  July  17  and  August 
5,  ISei  (Id.,  259, 313) ;  February  25, 1862  (Id.,  345) ;  March  3, 1863  {/(/., 
"1);  March  3, 1864  (13  Stat.,  13);  June  30,  1864  (Id.,  218);  June  30, 
1804,  and  March  3, 1865  (Id.,  218,  46S) ;  March  3, 1866  (Id.,  468) ;  July 
11, 1870,  and  Jaunary  20, 1871  (16  Stat.,  272,  390,  5  per  c«nt.  loan  of 
liWl,  4i  per  cent,  loan  of  1S91,  4  per  cent,  consols  of  1907);  May  11, 1874 
<18  Stat.,  43,  Louisville  and  Portland  Canal  stock) ;  and  June  20, 1874, 
And  February  20, 1875  (Id.,  120,  332,  3.05  \w>x  ceut.  bonds,  D.  C). 

2.  Of  redeemed  coupons,  as  follow : 

All  the  coupons  &om  loans  enumerated  above;  and  from  loans  author- 
ized by  acts  of  Congress  of  March  3, 1863  (12  Stat.,  710, 2-year  5  per  cent. 
Treasury  notes);  July  8,  1870  (16  Stat.,  197,  certiBca.te8  of  indebted- 
nese);  July  27,  1868  (15  Stat.,  226,  B.  C.  stock,  10-year  Bowen);  May  8, 
1872  (17  Stat.,  86,  D.  C.  stock,  20-year  funding);  and  June  10,  1879  (21 
Stat.,  9,  D.  C.  stock,  20-year  fuudiug) ;  and  by  acts  of  the  legislative 
assembly  of  the  Disbrict  of  Columbia  of  July  10  and  December  16, 1871 
(6  per  cent,  permanent  improvement);  June  23  and  25,  1873  (7  per  cent, 
permanent  improvement) :  July  20,  1871,  and  June  26,  1873  (water 
stock);  August  23, 1871,  aud  June  19,  1872  (marke^stock);  June  20, 
1872  (30-year  funding) ;  and  June  26. 1873  (steam-force  pump). 

3.  Of  certificates  of  indebtedness  issued  under  acts  as  follow : 
Acts  of  March  1, 1362  (12  Stat.,  352) ;  March  2,  1867  (14  Stat.,  558) ; 

July  ^,  1370  (16  Stat.,  197) ;  and  June  8,  1872  (17  Stat,  330). 

4.  Of  interest-bearing  Treasury  notes,  issueil  under  act  of  March  3, 
1863  (12  Stat,,  710,  1-year  and  2-year  notes — and  2-year  notes, 
coupon). 

5.  Of  gold  certificates  issued  under  act  of  March  3,  1863  (12  Stat., 
711). 
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0.  Of  interest  checks,  in  payment  of  interest  on  registered  bonds 
issued  under  acts  and  ordinances  as  follow : 
Acts  of  Congress  of  July  17  and  Angust  5, 1861  (12  Stat.,  259, 313); 
March  3, 1863  (W.,  709) ;  July  14, 1870,  and  January  20, 1871  (16  Stat,272, 
399,  5  per  cent,  loan  of  1881,  4^  per  cent,  loan  of  1891,  consols  of  1907) : 
June  20, 1874,  and  February  20, 1875  (18  Stat,  120, 332,  3.65  per  eeot 
bonds.  D.  C);  June  10, 1879  (21  Stat.,  9,  D.  G.  stock,  20-year  fonding); 
July  i,  1862  (12  Stat,  492,  Pacific  R.  R.  stock) ;  and  July  2,  1864  (13 
Stat.,  359,  Pacific  R.  R.  stock) ;  acts  of  the  legislative  assembly  of  the 
District  of  Columbia  of  August  23, 1871,  and  June  19,  1872  (market- 
stock)  ;  ordinances  of  the  corporation  of  Washington  of  August  19, 18!^ 
(registered-general  stock) ;  October  25, 1843  (registered-general  stock); 
and  April  14, 1847  (Chesapeake  and  Ohio  Canal  stock);  and  ordinsDces 

of  the  corporation  of  Georgetown  of , (general  stock— no 

copy  of  this  ordinance  can  be  found) ;  January  9, 1864  (market-stook): 
September  24, 1864  (bounty  stock);  and  May  12, 1871  (general-stock). 

IV.— TONNAGE  DIVISION. 

The  Tonnage  Division  was  organized  at  the  time  the  office  of  the 
Register  of  the  Treasury  was  created. 

Its  duties,  in  general,  are  to  record  all  marine  documents  issued  to 
merchant  vessels  of  the  United  States  by  the  collectors  and  sarveyon 
of  customs,  and  to  examine  the  tonnage  accounts  returned  by  such 
officers. 

Vessels  of  the  United  States  are  those  of  five  tons  burden  and  up- 
wards, possessed  of  certificates  of  registry,  enrollments  and  licenses,  or 
licenses,  regularly  and  legally  issued  and  in  force  (Rev.  Stat.,  4131. 
4311,  4320). 

Vessels  built  within  the  United  States  and  belonging  wholly  to  citi- 
zens thereof,  and  vessels  which  may  be  captured  in  war  by  citizens  of 
the  United  States  and  lawfully  condemned  as  prize,  or  which  may  be 
adjudged  to  be  forfeited  for  a  breach  of  the  laws  of  the  United  States, 
being  wholly  owned  by  citizens,  and  no  others,  maj*  be  registered  (Rev. 
Stat.,  4132), 

AH  documents  issued  to  merchant  vesse^ls  of  the  United  States  snb- 
sequeutly  to  1814  (all  issued  previous  to  that  date  were  destroyed  by 
the  British)  and  surrendered,  are  now  on  file  in  the  Register's  Office, 
and  an  abstract  of  each  is  entered  in  the  books  of  the  Tonnage  Division. 

The  marine  docaments  recorded  are  divided  into  the  following  classes, 
viz: 

1.  Registers,  which  are  those  documents  issued  to  vessels  bound  to  a 
foreign  port.  All  registers  are  signed  by  the  Register  of  the  Treasury, 
the  collector  of  customs  where  the  document  is  issued,  and  the  naval 
officer  (if  there  be  one). 

2.  Enrollments,  which  are  those  documents  issued  to  vessels  of  twenty 
tons'  burden,  or  over,  engaged  in  domestic  commerce.    On  the  Northern, 
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Northeastern,  and  Northwestern  frontiers  enrollnients  are  also  iBsued  to 
vesselB  under  twenty  tona'  barden. 

Each  enrolled  vessel  is  also  required  to  carry  a  license.  Enrollments 
are  signed  by  the  collector  of  customs,  and  naval  officer  (if  there  be 
one). 

3.  Licenses,  which  are  permits  to  engage  in  certain  trades.  They 
ar«  snbdividetl  into  two  classes,  viz: 

(1)  Licenses  issued  to  enrolled  vessels. 

(2)  Licenses  issued  to  vessels  under  twenty  tons. 

4.  Commissions  to  yachts,  which  are  those  documents  issued  to  yachts 
belonging  to  any  regularly  organized  and  incorporated  yacht  club  for 
▼oyagea  of  pleasure  (Rev.  Stat.,  4217). 

5.  Certificates  of  record,  which  are  those  documents  issued  tovesseU 
battt  in  the  United  States,  and  belonging  wholly  or  in  part  to  the  snb- 
jecta  of  foreign  powers  (Rev.  Stat.,  4180,  4181,  4182). 

The  followiug  books  are  required  in  order  to  properly  record  the  dif- 
ferent classes  of  marine  docnments : 


Since  1868  every  vessel  is  entitled,  on  application  to  the  Secretary 
of  the  Treasury,  to  have  a  number  assigned  to  it.  In  the  record  books 
these  numbers  are  arranged  in  regular  order,  and  opposite  each  num- 
ber is  entered  the  name  of  the  vessel  to  which  the  number  belongs,  to- 
gether with  its  tonnage  and  the  documents  which  have  been  issued  to 
it. 


These  books  contain  the  names  of  all  the  customs  ports  of  the  United 
States,  and  the  number  and  name  of  eacb  vessel  to  which  a  document 
has  been  issued  dnring  the  year. 


These  books  contain  a  record  of  marginal  notices,  sent  to  collectors 
of  cnstoms,  of  the  surrender  at  other  ports  of  documents  issued  by  them. 
In  these  books  are  entered  tlie  number  of  each  document  which  has 
been  surrendered  at  a  port  other  than  the  port  of  issne,  the  name  of  the 
vessel  and  its  tonnage,  and  the  place,  time,  and  cause  of  surrender. 

4.    VESSELS   BUILT   BOOKS, 

This  book  contains  a  statement  of  all  vessels  built:  their  class,  num- 
ber, and  tonnage,  the  materials  of  which  built,  and  the  port  of  eonstruc- 


This  book  contains  an  account  of  all  vessels  wrecked,  abandoned,  or 
lost;  their  names  and  numbers,  and  the  ports  at  which  their  last  doc- 
uments were  issued. 


1 
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6.   SOLD  FOREIGN  BOOK. 

This  book  contains  the  names  and  numbers  of  vessels  sold  to  foftiini 
coantries. 

7.   NAMES  CHANGED  BOOK. 

The  act  of  March  2, 1881  (21  Stat.,  377),  authorizes  the  Secretary  of 
the  Treasury  to  change  the  name  of  vessels  under  certain  circumstanoeB. 
In  this  book  a  record  is  kept  of  all  vessels  whose  names  have  been 
changed  under  this  act. 

The  keeping  of  the  tonnage  accounts  is  one  of  the  most  important 
duties  of  the  Tonnage  Division. 

Each  collector  and  surveyor  of  customs  is  required  to  make  a  qnarteify 
return  to  the  Eegister  of  the  Treasury  of  all  vessels  documented  by  him. 
These  returns  contain  the  class  and  number  of  documents,  and  the  namei 
and  tonnage  of  the  vessels  documented. 

As  will  be  seen  from  the  following,  a  perfect  system  of  aoconnta  is 
kept,  the  tons  and  hundredths  of  tons  taking  the  place  of  dollars  and 
cents  in  money  accounts. 

On  the  issue  of  every  marine  document  an  entry  is  made  by  the 
officer  of  customs,  on  the  debit  side  of  the  quarterly  abstract,  giving 
the  number  and  date  of  the  document,  the  vessel's  name,  the  previous 
document,  and  the  tonnage. 

A  corresponding  entry  is  made  on  the  credit  side,  on  the  surrender  of 
the  same  document. 

As  it  is  very  evident  that  all  documents  issued  at  a  port  will  not  be 
surrendered  at  the  same  port,  some  provision  has  to  be  made  by  which 
the  port  of  issue  may  be  informed  of  such  surrender. 

This  is  accomplished  by  means  of  "  margins."  On  the  surrender  of 
a  document  at  a  port  other  than  the  port  of  issue,  a  monthly  abstract, 
together  with  the  surrendered  x^^pers,  is  sent  to  the  Begister  of  the 
Treasury.  An  entry  of  each  surrendered  pai)er  is  made  in  the  margin 
books  of  this  division,  and  a  marginal  notice  is  sent  to  the  collector  at 
the  port  where  the  document  is  issued,  stating  that  the  therein-named 
document  has  been  surrendered,  and  requesting  him  to  credit  the  same 
on  his  next  quarterly  abstract. 

At  the  close  of  the  fiscal  year,  each  collector  of  customs  sends  to  the 
Eegister  of  the  Treasury  an  alphabetical  list  of  all  vessels  to  which 
documents  have  been  issued  by  him  at  any  time,  and  by  which  such 
documents  have  not  been  surrendered.  The  tonnage,  as  shown  by  this 
list,  must  agree  with  the  tonnage  outstanding,  as  shown  by  the  quar- 
terly abstract. 

V. — CURRENCY   DIVISION. 

The  following  duties,  pertaining  to  the  redemption  and  destmction 
of  worn  and  mutilated  (Jnited  States  notes,  gold  and  silver  certificates, 
fractional  currency,  and  other  money  securities  of  the  United  States,  and 
to  the  destruction  of  all  such  securities  of  the  United  States — ^inclnd- 
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tng  revenne  st»m|>s — wt  have  been  found  matilated  or  imperfect  in  the 
process  of  inaniifactnre  before  being  put  into  circulation,  are  performed 
by  thi8  division : 

The  anthority  to  redeem  and  dentroy  the  above-named  money  eeciiri- 
ties  of  the  Government  is  derived  from  the  act  of  March  17,  1862  (12 
Stat.,  370,  80C.  4).  The  regulations  goveming  their  destractiou  require 
that  they  shall  first  be  counted  and  assorted,  by  aeries  and  ilenomioa- 
tions,  in  tlie  Treasurer's  office,  where  they  are  put  in  small  packages, 
arranged  in  regular  order  according  to  series  and  denomination,  of  either 
fifty  or  one  hnudred  notes  each,  and  strapped  by  the  conuter  length- 
wise and  across;  the  date  of  the  counting,  the  amount  contained  in  the 
pa4.'kage  or  strap,  the  number  of  the  case  showing  from  whom  received, 
and  the  name  of  the  counter  is  noted  upon  the  stnip.  They  are  then 
canceled,  in  the  presence  of  the  counter,  by  punching  four  crescent- 
shaped  holes  through  each  package,  two  near  each  end,  about  an  inch 
apart;  these  are  then  put  into  bundles  or  packages  of  ten  or  twenty 
packages  each,  and  lettered  A.,  B.,  C,  or  D. — each  sub-package  being 
numbered  from  one  to  ten.  or  twenty,  as  the  case  may  be;  the  packages 
of  notes  and  certificates,  thus  lettered  and  numbered,  are  then  cut  iii 
two,  lengthwise,  and  put  up  into  bundles  or  lots  of  four  thousand  half 
DOt«s  each,  there  being  one  thousand  half  notes  in  each  of  the  packages 
lettered  as  stated.  The  upper  halves  of  the  notes,  thus  prepared  and 
cut  in  two,  are  delivered  by  the  Treasurer  to  the  Register  of  the  Treas- 
ury, and  the  lower  halves,  to  the  Secretary.  The  fractional  currency  is 
out  into  right  and  left  halves,  the  right  being  sent  to  the  Register  and 
the  left  to  the  Secretary. 

The  halves,  so  sent  to  the  Register's  office,  are  recounted  and  examined 
by  the  Onrrency  Division  [those  sent  to  tlie  Secretary's  office  being 
recounted  and  examined  there),  for  the  discovery  of  any  errors  that  may 
have  occurred  in  the  first  count,  or  the  existence  of  couuterfeits  that  may 
have  escaped  detection.  If  a  huudred  half  note  package  is  found  by  the 
jeoonnter  to  contain  less  than  one  hundred  halves,  any  nuurtwr  over,  a 
note  of  any  other  series  than  that  of  the  lot,  or  a  counterfeit,  the  label 
of  the  package  is  taken  off,  the  shortage,  excess,  wrong  series,  or  counter- 
feit, which  has  been  discovered,  is  noted  on  it,  and  such  label,  with  the 
notes  representing  such  excess,  wrong  series,  or  counterfeit,  is  returned 
to  the  Treasurer  for  correction.  If  any  error,  discovered  in  the  recount 
of  either  of  these  halves  by  one  office,  has  escaped  dete<;tion  in  the  other, 
the  labels  sent  to  the  Treasurer  by  the  office  of  the  discoverer  enable 
the  other  office  without  delay  to  re-examine  and  find  its  corresponding 
half,  A  record  of  the  count  and  of  the  errors  found  is  kept  in  both 
of  the  recounting  offices,  and  by  them  reported  to  the  Treasurer.  When 
all  three  offices,  after  discovery,  correction,  and  report  of  errors,  agree  as 
to  their  count,  the  Treasurer  notifies  the  Register  and  Secretarj*  of  such 
ftict.  Then  the  money  is  canceled  by  punching  another  hole  through 
each  end;  after  which  it  is  destroyed  by  being  placed  in  a  maceratorof 
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the  Bureau  of  Eugraving  aod  PrLntiDg^,  in  wbicli,  by  the  actiuii  of  tAtucL, 
alkalies,  and  knives,  it  is  reduced  to  a  pulp..  This  macerator  is  fanteaed 
by  three  differeut  locks,  the  keys  of  wliicli  are  separately  kept  bj  tlte 
tlit^e  members  of  the  committee  who  witness  the  destraction,  and  it 
cannot  bo  opened  except  when  the  three  men]t>er8  of  the  oonimitl^c  an 
present.  In  addition  to  these  thre«  official  witnesves,  eAch  rvpreaeul- 
ing  one  of  the  above-named  offic^a,  a  citizen,  specially  appointed  b; 
the  Secretary,  is  also  present  at  these  destructions,  as  a  witncas  for  the 
people.  After  tiie  destruction  is  completed,  a  certificata  (setting  forth 
the  fact,  and  signed  by  each  of  the  witnessing  committee,  is  liiruiHlied 
to  the  Secretary,  the  Eegister,  and  the  Treasurer;  wbereniMxi  the  (Jot. 
erument  redeems  the  loss  thus  occasioned,  and  reimburses  the  latt«r 
odicer,  by  reissue  of  the'  amounts  of  the  securities  so  destroyed. 

Besides  witnessing  the  destruction  of  securities  that  have  been  lu 
circulation,  this  committee  also  witnesses  the  destruction  of  all  sacfa— 
including  revenue  stamps — as  have  been  found  mutilated  or  im[>erfect 
in  the  process  of  manufacture,  and  which  have  likewise  been  previoorij 
examined  and  counted  by  a  committee  appointed  tor  that  pnrposti,  juid 
pelected  ftom  offices  of  the  Se<!retary,  Treasurer,  Begistcr,  and  Commit 
plioner  of  Interna)  Revenue,  which  committee,  so  selected,  keeps  a  tabu- 
lated statement  recording  the  number  of  sheets  destroyed,  their  chitr 
acter,  value,  and  denomination,  and  such  other  data  a»  ore  held  t«  tw 
necessary  in  connection  therewith. 


Sight  <tf  BepreBentative — Crowl^'»  Catte,  ante,  3W-361. 


^^^Blight  q 

P^  THE  MATTER  OF  THE  RIGHT  OF  A  REPRESENTATIVE  IN  CONGRESS 
AFTER  HE  HAS  TAKEN  THE  OATH  A8  SUCH  AND  ENTERED  ON  HIS 
3)UT1E8  AT  A  SESSION,  TO  BE  PAID  FOR  SERVICES  AS  ATfOBNEV  RE- 
TAINED UNDER  SECTION  ;iG3  OF  THE  REVISED  STATUTES.— CROWLEY'S 
pASE  (ANTE  355-361.) 


'  Th»  retainer  by  the  Attorae;-GI«neraL,  u nil er section  363  of  the  Revised  Salute*,  of 
na  attorney  to  aafiist  a  distrii't  attioruey  doeu  not  coDBlltnte  a  "conti^ct"  vithiu 
the  in«aning  of  aeetiou  3739  of  the  Revised  Scalotes. 
Sfmhlr,  That  the   acceptauce   of  eauh   retainer  does   not  constitute  no  "ofBce" 
within  the  meaning  of  the  lant  clause  of  article  1,  section  G,  of  the  Constitution. 
The  iit:ceptani«  by  a  Beuator  or  Bppresentative  in  Cougress  of  any  'offiae  under  the 
United  States,  t^fllr  sxtaU  Senator  or  Representative  hat  taken  the  oafh  of  office  (14 
Op.  Alt.  Geo.,  40T)  aa  auvh  and  entered  on  its  duties,  operates  as  a  furfniture  of 
hia  seat. 
Continuing  to  execute  the  duties  of  an  office  under  the  United  States  art«r  one  i« 
olected  to  Congre^,  but  before  he  lalies  his  seat,  is  not  a  disqualiQealion,  such 
oIBm  being  resigned  or  extinct  prior  to  the  taking  of  the  seat.     (See  Hanimoud 
e.  Herrick,  CI.  and  Hall,  S87;   Earl's  case,  lb.,  314;   Huuford's  case,  lb.,  316; 
Scheuck  and  Blair's  case,  Thirty-eighth  Congress,  Ac.) 

'  Bnt  Ihe  qaestion,  whether  n-hen  a  Bepresentative  in  Congress  is  retained  as  on  ftt- 
t«roey  for  the  United  States  his  ageucy  us  such  attorney  is  an  <#oe,  is  one  for  the 
House  of  Representatives  to  decide,  and  not  geuerally  for  the  atMiounting  of&cers. 
(Const.,  art.  1,  see.  5.)  If  it  be  ano^oe  that  fact  does  not  interfere  with  his  right 
to  the  cDUipenBatiiin  fixed  by  the  Att«mey-Geueral  for  services  under  his  retainer, 
■ince  its  acceptanee  is  a  resignation  of  the  office  of  Representative. 
A  department  charged  with  the  execution  of  particular  authority,  business,  or 
duty  haa  always  heen  deemed  incidentally  to  possess  the  right  t4>  employ  the 
proper  persons  to  perform  the  same  when  the  law  has  not  specified  the  persons  to 
perfonn  it. 
He  is  not  a  niBmim- of  Cimgrass,  U'>r  one  who  "holds  auy  office  under  the  Govern- 
ment of  the  United  States,"  who  has  only  been  elected  to  the  House  of  Represan- 
t«Uves,  hut  who  has  uever  taken  any  oath  of  office  nor  eutered  upon  the  duties  of 
that  position. 
An  acting  member  of  Congress  is  an  officer  of  this  Government  within  the  aenae 
of  at  least  (one  of  Ihe  clauses  of  the  Constitution. 

,  Whatever  may  be  the  meaning  of  the  words  "office  under  the  United  States,"  a^ 
OMd  in  the  Constitution,  they,  in  Ihe  act  of  August  31,  \t<^U  (Rev.  Stat.,  1763), 
ought  to  be  held  to,  and  do,  preclude  an  acting  meml>er  of  Congress  &om  receiv- 
ing compensation  for  the  doties  uf  any  other  office. 

B,  When  a  member-elect  of  Congress  has  drawnthe  salaryor  pay  for  any  otherotDce 
for  any  time  after  the  4th  of  March  preceding  his  entering  upon  his  duties  as  a 
member  of  Congress  he  should  not  receive  any  oompensatiun  as  a  member  of 
Congress  for  that  time. 
.  The  act  of  3l8t  Anguet,  lt*52  (1  Brightly,  821;  ID  Stat.,  IM;  Hev.  Stat.,  1763), 
does  not  apply  to  "  ilutiee  "  or  services  for  which  there  was  no  officer  provided 
by  law  whose  duty  it  was  to  discliarge  them,  and  which  duties  were,  in  their 
oatnre  and  in  law,  such  that  "  some  other  person  "  than  an  officer  might  legsilly 
discharge  theui. 
.  The  law,  or  regulatioua  in  pursuance  of  law,  may  confer  upon  private  individuals 
not  officers  powers  similiir  to  those  usually  exercised  by  afficers,  such  as  that  of 
tsauing  Bubpa-nas,  swearing  witnesses,  iSlc.    Such  IB  common  in  regulatioun  touch- 
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iTig  elections,  special  commiBsiona,  the  duties  iu  some  of  tbo  Btat«B  of  attonurji, 
of  graud  jnrorH,  ami  tbe  like.  Tlieso  citnfermentB  of  sacb  t^uiporarf  or  linilcd 
powers  ilo  not,  iu  the  aeOBe  of  the  Ccmstitutlon  and  Iuwm  of  the  United  Sulci, 
■KOBMoriljr  ooDBtitnte  the  recipient  of  them  "  ofBcera  "  nor  make  itieir  dntiMtboM 
of  "any  office." 

In  this  case  it  was  decided,  ante  355,  that  "the  iubibitioti  ia  section 
1765  of  the  Revised  Statutes  agaiuat  the  payment  to  any  offioer  or 
other  jierson  of  any  additional  pay,  extra  allowance,  or  coinpcnsatinD 
does  not  apply  to  a  Kepresentative  in  Congreas."  This  was  the  quw- 
tioa  submitted  for  the  decision  of  tbe  Comptroller.  The  case  itself  pre- 
sentB  other  questions  which  were  not  overlooked,  to  some  of  which  it  is 
deemed  proper  to  refer. 

The«emcc»  were  rendered  after  the  Eepresentative  had  tukeu  tlie 
requisite  oath  as  such,  and  entered  on  his  duties  at  a  session,  bat  iu  » 
Bubsequeut  recess  of  Congress. 

1.  The  Revised  Statutes  contain  the  following  sections: 

Sec.  3739,  No  member  of  or  Delegate  to  Congress  sliall  directly  or 
indirectly,  himself,  or  by  any  other  person  in  trust  for  him,  or  for  big  nw 
or  benefit,  or  on  his  u^couut,  umlertake,  execute,  hold,  or  enjoy,  in  whole 
or  in  pait,  auy  contract  or  agreement  made  or  entered  into  iu  behalf  of 
the  United  States,  by  any  officer  or  person  authorized  to  make  contracts 
on  behalf  of  the  United  States.  Every  person  who  violates  this  aeclJou 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  Sued  three  thou- 
sand dollars.  All  contracts  or  agreemeuts  made  in  violation  of  this  flec- 
tion shall  be  roid ;  and  whenever  any  sum  of  money  is  advanced  oo 
the  part  of  the  United  States,  in  consideration  of  any  such  contract  or 
agreement,  it  shall  be  forthwith  repaid;  and  in  case  of  refusal  or  delay 
to  repay  the  same,  when  demanded,  by  the  proper  officer  of  the  Depart- 
ment nnder  whose  authority  such  contract  or  agreement  shall  have  iK^eii 
made  or  entered  iuto,  every  person  so  refusing  or  delaying,  together  with 
his  surety  or  sureties,  shall  be  forthwith  prosecnted  at  law  for  tlie  re- 
covery of  any  such  sura  of  money  so  advanced. 

Sbo.  37dO.  Nothing  contained  in  the  preceding  section  shall  extend,  or 
be  construed  to  extend,  to  any  contract  or  agreement,  made  or  enterwl 
into,  or  accepted,  by  any  incorporated  company,  where  such  contnictcr 
agreement  is  made  for  the  general  bonetit  of  such  incorporation  or  mm- 
pany ;  nor  to  the  purchase  or  sale  of  bills  of  exchange  or  rtther  ]iro[<- 
erty  by  auy  member  of  [or  delegate  to]  Congress,  where  the  sami>i>n 
ready  for  delivery,  and  payment  therefor  is  made,  at  tbe  time  of  malt' 
iog  or  entering  into  the  contract  or  agreement. 

Sec.  3741.  In  every  such  contract  or  agreement  to  be  tnatle  or  eotcm! 
into,  or  accepted  by  or  on  behalf  of  the  United  States,  there  shall  tw 
insei'ted  an  express  coudition  that  no  member  of  [or  delegate  toj  C^ou 
gress  shall  bo  admitted  to  any  share  or  part  of  such  contract  or  agnjfr 
ment,  or  to  any  benefit  to  arise  thereupon. 

Sec.  3742.  Every  officer  who,  on  behalf  of  the  United  States,  dirwtlj 
or  indirectly  makes  or  enters  into  any  contract,  bargain,  or  agreemeni 
in  writing  or  otherwise,  other  than  such  as  are  hereinbefore  exceptcili 
with  any  member  of  |or  delegate  toJ  Congress,  shall  be  deemed  gnilty  if 
a  misdemeanor,  and  shall  be  fined  three  thousand  dollars. 

Tbe  agency  of  Mr.  Crowley  by  bis  retainer  under  sections  363  luid 
366  of  the  lievised  Statutes,  was  exerted  either  by  |I)  eoHtntet,  «(2> 
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by  appnintnient  to  an  offitx,  or  (3)  uDtier  au  eiuployment  by  tlie  Attor- 
ney-Geueral  to  assist  thedistriet  atUwuey  ami  witlioitt  all  the  attributes 
of  flHy  contract  uieiitioneil  io  tUeseotiODs  above  quoted. 

Attorney  (General  Williams,  iu  au  opiuton.  June  6, 1874  {li  Opinions, 
408),  iu  a  similar  case  said  tluU  "  whi!tU«r    •     •     •     wiid  agerioy  was 

ordinary  prafessional  employment  or  an  office  is,  pnrliaps,  questiou- 
Sble."     rt  is  clear  tliat  suuli  aj^eucy  does  not  arise  upon  such  mntract 

ia  iiihibitol  by  section  3739  of  tlie  Bevised  Statutes.  The  act  of 
April  21,  1808  (2  Stat.,  484),  from  which  this  section  is  taken,  shows 
that  it  relntes  to  contracts  of  a  different  chaiiicter.     fbns  it  provides: 

8bo.  5.  That  from  and  after  the  passing  of  this  aet  it  shall  be  tlie 
daty  of  the  Secretary  of  the  Treasnry,  Secretary  of  War,  Secretary  of 
tiieIfaTy,and  the  Postmaster-General  anunally.to  lay  before  Congress,  a 
atatentent  of  all  the  contracts  which  have  been  made  in  their  respective 
Departments,  during  ttie  year  precediug  such  repoit,  exhibiting  in  such 
statement  the  name  of  the  contractor,  the  article  or  thing  contracted 
fiir,  the  place  where  the  article  was  to  be  deli\'ered,  or  the  thing  per- 
£)rmed,  the  sum  to  be  paid  for  its  performance  or  delivery,  the  date 
and  duratiou  of  the  coutract, 

This  provision,  noscitur  A  socits,  shows  the  character  of  the  contracts 
Don  tern  plated.  And  the  construction  stated  is  settled  by  usage  and  the 
tmirersal  understanding  iu  every  department  of  Government. 

Hence  the  sections  above  quoted  from  the  Revised  Statutes  do  not 
interfere  witli  the  right  of  the  claimant  to  compensation  for  liis  services 
under  the  retainer  of  the  Attorney-General. 

II,  The  Constitution,  article  1,  section  B,  provides  that  "  no  person 
liolding  any  office  uuder  the  United  States,  shall  be  a  member  of  either 
~  during  hia  continuance  in  office." 

It  is  well  settled  that  the  acceptance  by  a  Senator  or  Representative 
In  Congress  of  any  o^ce  under  the  United  States,  ajier  such  Senator 

fiepreseutative  has  taken  the  oathof  office  (14  Opinions,  407),  assuob 
as  a  forfeiture  of  his  seat.  {Paschal  Annotated  Const.,  3d  ed., 
Van  Ness'  case,  CI.  &  Hall,  122 ;  Yell's  case,  in  1846-'7  ;  Hammond 
9.  Herrick,  CI.  &  HaU,  287 ;  Earle's  ease,  Id.,  314 ;  Mnmford's  case,  Id., 
316.)  But  the  question  whether  Mr.  Crowley's  agency  as  attorney  is  an 
efflce  is  one  for  the  House  of  Representatives  to  decide,  and  such  ques- 
tion is  not  generally  for  the  accounting  officers;  but  iu  some  oases  it 

ay  be.     (Const.,  art.  1,  see.  5.) 

If  it  be  an  office,  that  fact  does  not  interfere  with  Mr.  Crowley's  right 
to  the  compensation  fixed  by  the  Attorney -General,  since  ittf  acceptance 
vacated  his  right  to  a  seat  as  Representative.  It  would  seem,  however, 
tbat  the  agency  of  an  attorney  so  retained  is  not  an  office.  It  does 
not  fall  within  the  approved  definition  of  an  otBce.  (United  Stales  v. 
Hartwell,  6  Wail.,  385 ;  United  States  r.  Moore,  i)5  U.  S.,  763  j  United 
States  V.  Germaiue,  00  V.  S.,  511.) 

'These  and  other  similar  questions  have  been  elsewhere  fully  dis- 
cnsaed. 

H.  Ex.  219 28 
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Ill  a  report,  No.  93,  made  July  14,  l«(J6,  to  the  House  of  Represent- 
atives, at  tbe  first  seasiou  of  the  Thirty-ninth  Congress,  and  in  the  de- 
bates which  preceded  it  in  the  House,  April  3U,  ld06(Cougre88iorial  Globe, 
vol.  71,  part  3, flrstsessioiiTliiity-niuth  Congress,  page 221*6,  &c.),  there 
JB  much  valuable  iuforiuatioii  on  questions  similar  to  those  above  con- 
sidered. It  appeared  that  a  liersmi  was  elected  in  November,  1861,  u 
a  Bepreseutative  iu  OongresH  with  a  term  commencing  March  4, 1863, 
bnt  without  any  Beasiou  of  Oongresa  until  that  whicb  coinmenci!*!  in 
December,  1865,  when  the  member-elect  took  the  oath  required  by  lair. 
Between  Apnl  3  and  December,  1865,  the  member-elect  rendered  nerr- 
ices  in  his  proi'esBional  capacity  as  an  attorney  at  law  for  the  United 
States  in  tbe  prosecution  before  a  court-martial  of  Major  Utuldock, 
Acting  Provost  Marshal-General,  for  which  service  the  GovenuDeni 
paid  such  attorney  a  reasonable  compensation.  On  tbe  question*  of 
law  involved  iu  this  retainer,  ser\ioe,  and  payment  tbe  report  saya 

The  only  •  •  •  question  •  •  •  to  be  considered  is,  whether 
there  wasauy  legal  impedimentiutbe  way  of  •  •  •  a  membereleet 
of  the  Thirty-ninth  Congress,  assuming  the  relation  he  did 
tbe  prosecutiou  of  Haddock.  The  committee  have  sought  carefiiUy  to 
inquire  wbetber  there  was  any  such  legal  impediment. 

EIGHT  OF  DEPARTMENTS   TO  EMVLOT   AND   PAT   AGENTS. 

In  determining  upon  this  question,  it  seems  perfectly  safe  to  aai 
that  what  is  said  by  the  Supreme  Court  of  tbe  United  States,  in  Qniitd 
V.  United  States,  15  Peters,  371,  is  tbe  settled  law  applicalile  to  tiiit 
class  of  oases,  to  wit,  that  "a  Department  charged  with  the  execatica 
of  particular  authority,  business,  or  duty  has  always  been  deemed  ' 
dentally  to  possesstberight  to  employ  the  proper  persons  to  perform tlu 
same."  ■  •  •  "And  also  tbe  right,  when  the  service  or  duty  iit  u 
extra  serrice  or  duty,  to  alli>w  tbe  person  so  employed  a  suitable  oom- 
pensatiou."  "  This  doctrine  is  not  new,"  says  the  Supreme  Court,  "bol 
is  fully  expounded  in  the  cases  of  the  United  States  v.  Riley,  7  Petera, 
18,  and  the  United  States  v.  Fillebrown,  7  Peters,  as."  And  tbe  eoart 
adds:  "that  in  ortler  to  justify  a  refusal  to  allow  such  eouipeusatioa,h 
is  indispensable  to  show  tbattiiereis  some  law  which  positi  vely  prohib- 
its, or  by  just  implication  denies,  any  allowance  of  such  compeusatiotu* 
This  was  said  by  the  court  in  a  case  where  it  was  au  ofiQcer  of  tbe  United 
States  who  was  claiming  tbe  compensation  for  services  outside  of  ti* 
salary. 

THE   PROHIBITIONS. 

We  assume,  then,  that  there  is  nothing  in  the  general  relations  of* 
member  elect  of  Congress  to  bia  Government,  nor  in  tbe  general  prinB- 
ples  of  tbelawgrowingont  of  that  relation,  which  would  forbid  •  •  ' 
[the  member  elect]  becoming  the  agent  or  attorney  of  the  Govemraenti 
and  receiving  comi>ensation  therefor;  aud  that  if  his  relations  to  A 
Haddock  trial  were  illegal,  it  must  be  owiug  to  some  express  pronsoi 
of  the  Oonstitutlou  or  of  tlie  law.  Is  there  any  such  legal  probibition' 
Tbe  legal  provisions  which  have  been  brought  to  tbe  attention  of  t^ 
committee,  aud  which  are  sui>poBed  to  have  some  bearing  ui>oo  thti 
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tjou  of  the  legality  of    ■     ■    ■     [the  member's]  relations  to  llie  Haddock 
trial,  and  bis  competisatiou  tlierufor,  are  the  following : 

1.  The  Constitution  (art  1,  sec.  VI)  lU'tilares  tbat  '*  No  iwraoii  hold- 
ing an  office  ander  the  Uuittid  States  shall  be  a  member  of  either  Houae 
(Inriug  his  coiitiiuianee  in  offlee," 

2.  The  eit;ht«eiitli  uectiou  of  the  act  of  31st  August,  1852  (1  Brightly, 
821),  provides  that  "  No  persou  hereafter  who  hohls  or  shall  hold  any 
office  under  the  GuvernmeJit  of  the  United  States,  whose  salary  or  an- 
nual coinpeiisation  shall  amount  to  the  sum  of  two  thousaml  live  hun- 
dred dollars,  shall  receive  compensation  for  discharging  the  duty  of 
any  other  office." 

3.  The  third  section  of  the  a«t  of  3d  March,  183»  (5  United  States. 
Statutes,  34<J,  and  1  Brightly,  82t)),  which  reads  as  follows :  "  No  officer 
in  any  branch  of  the  jiublic  service,  or  any  other  person,  whose  sala- 
ries, or  whose  pay  or  emoluments  is  or  are  fixed  by  law  or  regulations, 
ahall  receive  any  extra  allowance  or  compeusatiou  in  any  form  whatever 
for  the  disbursements  of  public  mouey  or  the  performance  of  any  other 
service,  unless  the  said  estra  allowance  or  compensation  be  authorized 
bj?  law." 

4.  The  second  section  of  the  act  of  23d  August,  1842  (5  United  States 
Statutes,  510,  and  1  Brightly,  820),  which  reads  as  follows:  "No  officer  in 
any  branch  of  the  public  service,  or  any  other  person,  whose  salary,  pay, 
or  emoluments  is  or  are  fixed  by  law  or  regulations,  shall  receive  any 
additional  pay,  extra  allowance  or  compensation  iu  any  form  whatever, 
for  the  disbursements  of  jmblic  money  or  other  service  or  duty  what- 
ever, unless  the  same  shall  be  authorized  by  law  and  the  appropriation 
tberefor  explicitly  set  forth  that  it  is  for  such  additional  pay,  extra  al- 
lowance, or  compeusatioD." 

5.  The  twelfth  section  of  the  act  of  26th  August,  1842  (1  Brightly, 
821 ;  5  United  States  Statutes,  525),  which  reads  as  follows :  "  No  ^- 
lowance  or  compensation  shall  be  made  to  any  clerk  or  other  officer  by 
reason  of  the  discharge  of  the  duties  which  belong  to  any  other  clerk  or 
officer  in  the  same  or  any  other  Department;  and  no  allowance  or  com- 
pensation shall  be  made  for  any  extra  service  whatever  which  any  clerk 
orotber  officer  may  be  required  to  perform.'' 

6.  The  first  section  of  the  act  of  30th  September,  1850  (1  Brightly, 
821 ;  9  United  States  Statutes,  542),  which  reads  as  follows :  "  The 
proper  accounting  officer  of  the  Treasury,  or  other  pay  officers  of  the 
TTnited  States,  shall  >□  no  case  allow  or  pay  to  one  individual  the  sala- 
ries of  two  difterent  offices  on  account  of  having  performetl  the  duties 
thereof  at  the  same  time.  But  this  prohibition  shall  not  extend  to  the 
snperiutendeats  of  the  public  buildings." 

7.  The  first  section  of  the  act  of  April  21,  1808  (1  Brightly,  190,  and 
2  United  States  Statutes,  484),  which  reads  as  follows :  "  No  memt>er  of 
Congress  shall,  directly  or  indirectly,  himself,  or  by  any  other  person 
whatsoever  in  trust  for  him,  or  for  his  use  or  benefit,  or  ou  his  account, 
nndertake,  execute,  hold,  or  enjoy,  iu  whole  or  iu  part,  any  contract  or 
agreement  hereafter  to  be  made  or  entered  into  with  any  officer  of  the 
United  States  in  their  behalf,  or  with  any  jierson  authorized  to  make 
contracts  ou  the  part  of  the  United  States ;  and  if  any  member  of  Con- 
greas  shall,  directly  or  indirectly,  himself,  or  by  any  other  person  what- 
soever iu  trust  for  him,  or  for  his  use  or  benefit,  or  on  his  accouut,  enter 
into,  accept,  or  agree  for  or  undertake  or  execute  any  such  contract  or 
agreements  in  whole  or  iu  part,  every  member  so  oflendJug  shall,  for 
every  such  offense,  upon  conviction  thereof  before  aiij-  court  of  the 
Unitetl  States  or  the  Territories  thereof  hav^ing  cognizance  of  such  of- 
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fense,  be  adjudged  ^lilty  of  a  \l\^\i  misdeiDeauor,and  shall  be  fined  three 
thousand  dollarH ;  and  every  such  contract  or  a^eemout  as  aforesaid 
shall,  moreover,  be  absolutely  void  and  of  no  eftect.'' 

8.  The  first  section  of  the  act  of  June  11,  18G4  (2  Brightly,  105,  and 
13  United  States  Statutes,  123),  wliich  reads  as  follows:  "No  member 
of  the  Senate  or  House  of  Representatives  shall,  after  his  election  aod 
during  his  continuance  in  ollice,  nor  shall  any  head  of  a  DepartiDeot, 
head  of  a  bureau,  clerk,  or  other  officer  of  the  Government,  receive  or 
agree  to  receive  any  compensation  whatsoever,  directly  or  iudirectly. 
for  any  services  rendered  or  to  be  rendered,  after  the  passage  of  this 
aet,  to  any  i)erson,  either  by  himself  or  another,  in  relation  to  any  pro- 
ceedings, contract,  claim,  controversy,  charge,  accusation,  arrest,  or 
other  matter  or  thing  in  which  the  United  States  is  a  party,  or  direcdy 
or  indirectly  interested,  before  any  Department,  court-martial,  bureau, 
officer,  or  any  civil,  military,  or  naval  commission  whatever;  and  any 
person  offending  against  the  provisions  of  this  act  shall,  on  convictioD 
thereof,  be  deenujd  guilty  of  a  misdemeaitor,  and  be  punished  by  a  fine 
not  exceeding  ten  tliousand  dollars,  and  by  imprisonment  for  a  term 
not  exceeding  two  years,  at  the  discretion  of  the  court  trying  the  same, 
and  shall  be  forever  thereafter  incapable  of  holding  any  ofificM3  of  honor 
or  trust  or  profit  under  the  Government  of  the  United  States,'' 

THE   CONSTITUTIONAL  PROHIBITION. 

These  are  all  of  the  existing  laws  ♦  •  ♦  which  are  supposed  tocon- 
tain  anything  bearing,  either  nearly  or  remotely,  upon  the  matter  of 
this  service  of  ♦  ♦  ♦  [the  member]  being  prohibited  by  law.  There 
are  other  laws  which  bear  upon  other  points  in  this  inquiry,  which 
will  be  alluded  to. 

With  these  provisions  of  the  Constitution  and  law  before  us,  and  as- 
suming as  law  that  which  we  have  above  stated  from  the  case  of 
Gratiot  r.  The  United  States  (15  Peters,  371),  we  inquire  whether  any 
of  these  provisions  of  express  law  do  away  with  that  general  principle 
as  applicable  to  the  matter  before  the  committee ;  or  whether  either  of 
these  provisions  i)rohibit  or  render  illegal  what  was  done  by  •  •  • 
[the  memberj  in  the  Haddock  trial,  he  being  a  member-elect  of  the 
Thirty -ninth  Congress. 

To  avoid,  if  we  can,  confusion,  we  first  consider  this  without  reftr- 
ence  to  the  question  whether  *  *  *  [the  member]  should  be  paid, 
as  a  member  of  the  Thirty-ninth  Congress,  for  the  same  time  covered 
by  his  service  in  the  Haddock  trial,  and  for  which  time  it  is  suggested 
he  WHS  i)ai(l  by  the  fcH^  of  three  thousand  dollars,  and  let  the  in<|m*rT 
be  first  disposed  of  whc^ther  it  was  illegal  for  ♦  *  *  [the  meml>er! 
to  assume  tliat  service  and  take  compensaticm  therefor. 

Antl,  in  disposing  of  this  iiKjuiry,  let  it  first  be  granted  that  •  •  • 
[the  memberj,  in  what  occurred  in  that  service,  became  and  was  a  "jndp*- 
advocate,"  in  the  strictest  sense,  and  that  he  was  thereby  made  an  offi- 
cer of  the  LTnitcd  States,  and  was  not  a  mere  agent  and  counsel  of  the 
Government. 

In  entering  upon  tliis  inquiry  the  committee  do  not  forget  the  trnth 
nor  the  supreme  importance  of  that  princii)le  of  our  Government  which 
was  ])ressed  u]>ou  the  attention  of  the  committee  in  the  argument  of 
this  case,  and  which  received,  during  the  Thirty-eighth  Congress,  the 
sanction  of  this  House  in  its  api)roval  of  the  report  in  the  cases  of  Rob- 
ert C.  S(jhenck  and  of  Francis  P.  Blair.  The  principle  to  which  we  al- 
lude is  thus  stated  in  that  report: 

"  Nothing  is  plainer  in  the  theory  and  plan  of  this  Government  than 
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the  distinot  and  separate  organization  of  the  executive,  judicial,  and 
legislative  departuieuts,  and  the  sedulous  care  with  which  each  has 
beeu  clothed  and  guarded  iu  the  exeiciiie  of  duties  entirely  independent 
of  the  others.  Yet  the  (Attempt  to  invest  the  same  person  with  two 
offices,  one  legislative  and  ihe  other  executive,  and  lequire  of  him  at 
tlie  dinnie  time  the  discharge  of  the  duties  of  both,  is,  whether  they  be 
contiictiog  or  not,  a  eommiugliiig  of  the  duties  of  the  executive  and 
tegislative  depai-tments.  It  is  bringing  the  Executive  liiuiself  into  the 
▼ery  halls  of  Congress,  and,  if  persisted  in,  might  nltiuiately  prove  86 
pernicious  as  if  he  had  a  seal  therein,  and  as  many  votes  as  he  had 
commissions.  If  one  Uepresentative  in  Congress  may  at  the  same  time 
hold  under  the  Executive  the  office  of  major- gt-neral,  so  may  tiuuther, 
and  another  may  as  well  be  a  brigadier-general,  or  hold  any  other  offi- 
cial position  in  the  military  service  under  the  Executive  and  Com- 
iDander-iu  Chief,  and  bound  to  obey  him.  By  such  process  the  House 
may  at  any  time  be  put  under  the  control  and  become  the  pliant  in- 
Btniment  of  the  Executive  to  any  end.  Its  members  would  cease  to  be 
tbe  representatives  of  the  people,  and  become  only  the  agents  of  the 
Executive." 

The  (Earners  of  the  Constitution  saw  this  so  clearly,  and  felt  the  in- 
dependence of  the  legislative  over  the  executive  department  was  so  es- 
seutiid  and  vital,  that  they  deemed  the  inhibition  worthy  of  an  express 
constitutional  enactment,  that  "  no  |>erson  holding  any  office  under  tbe 
United  states  shall  be  a  member  of  either  House  during  his  continu- 
ance in  office."     (Art.  1,  sec.  VI.) 

Still,  iu  view  of  this  important  principle,  the  committee  have  not  beeo 
able  to  see  how  the  acceptance  and  discharge  of  the  duties  of  the  office  of 
judge-advocate  by  •  •  •  [the  meiriber],  the  duties,  tenure,  and  ex- 
istence of  which  office  (if  such  it  was  in  him)  were  in  their  nature  such  as 
would  most  likely  be,  and  were  iu  fact,  wholly  ended  and  gone  before 
he  was,  by  law  or  the  Constitution,  required  to  qualify  as  a  member  of 
Oongress,  or  to  enter  ujiou,  assume,  or  discharge  any  duty  as  such, 
Conllicted  with  these  principles,  Upou  this  subject-matter  the  commit- 
tee deem  the  following  two  propositions  to  be  entirely  settled  in  our 
Goverument:  1.  "The  acceptance  by  a  member  of  any  office  under  the 
United  States,  after  he  has  Wen  elected  to,  anil  has  taken  his  seat  in 
OoDgress,  operates  as  a  forfeiture  nf  his  seat."  (See  Van  Ness' case, 
,aDd  CI.  Hall,  I!J3;  Schenek  and  Bliiir's  (»ise.  Thirty-eighth  Congress, 
iftc.)  2.  "Continuing  to  execute  the  duties  of  an  office  under  the 
ITiiited  States  after  one  is  electeil  to  Congress,  but  before  he  takes  his 
seat,  is  nut  a  disqualitication,  such  office  being  resigned  or  extinct  prior 
lo  the  taking  of  the  seat."  (See  Hammond  v.  Herrick,  CI.  and  Hall, 
aS7;  Earl's  case,  lhid.,3li;  Munford's  case.  Ibid.,  316;  Schenek  and 
Blair's  case.  Thirty-eighth  Congress,  &c.) 

[Wej  •  •  •  agree  with  the  reasoinng  and  conclusions  of  the  re- 
port, from  which  we  have  already  quoted,  that  the  cmttinunnce  to  hold 
another  o^ce  after  the  time  when  the  law  and  Constitution  require  the 
member  elect  to  qualify  and  ent«r  upou  tbe  discharge  of  his  duties  as  a 
member,  is,  in  legal  contemplation,  an  act  of  election  by  him  to  vacate  his 
office  as  a  member;  undsuchconNniiance  to  AoJd  the  other  office  is  equiva- 
lent, iu  its  legal  significance,  to  the  act  of  accepting  and  entering  upon  an 
office  tendered  after  the  meml)er  was  qualilied.  Both  alike  vacate  the 
legislative  office.  The  act,  therefore,  of  •  •  ■  [the  mcinl>er-electl 
ill  accepting  au  office  not  previously  held,  which,  from  its  nature,  woulu 
terminate  before  he  would  be  required  to  assume  any  duty  as  a  member, 
had  no  more  nor  less  elfectiu  depriving  him  of  his  right  to  enter  upon'  ' 
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office  as  a  member  of  CoDgress  than  the  act  of  continuiag,  aft«r  he  w» 
elected,  to  exercise  the  duties  of  an  oflice  whieli  he  had  preriously  mo- 
tored upou  would  have.  Xeither  operates  to  vacate  his  seat  in  this 
house,  the  first  office  being  such  as  must  be  and  was  wholly  ended  or 
abandouecl  before  the  time  comes  when  lie  is  reqaired  to  enter  upon  his 
duties  as  a  legislator.  The  act  of  acceptance  of  such  a  temporary  uffiue 
at  such  a  time  did  not,  in  itn  nature,  indicate  any  election  or  puqvose 
to  abandon  or  resign  the  membership  in  Congress.  "The  olyject  of  the 
CO nstitatioual  prohibition  upon  an  officer  l>econiing  a  member  of  Ood- 
gress  18  attained,  so  far  as  it  e^n  be  by  this  provision,  if  the  inhibition 
attaches  the  moment  the  member  enters  npon  the  discharge  of  hisdaties 
as  such,  iind  nothing  is  gained  by  an  earlier  application  of  it."  There 
was,  therefore,  no  constitutional  objection  to  •  "  •  [the  member] 
accepting  tiiis  office  of  jmlge-advocat«,  if  he  did  become  such  officer. 

PROniEITOBY   STATl'TES. 

The  acts  of  Congress  above  referred  to,  of  the  datfis,  respectively,  ot 
March  3, 1839,  and  of  the  23d  and  26th  of  Angnst,  1843,  are,  as  ra  mii 
by  the  Attorney-General  of  the  United  Stat«s  (5  Opins.,  768).  "ths 
eame  in  their  sense  aud  me-aning;''aiid  as  to  all  of  these  acts,  iocludisg 
that  of  September  3U,  1850,  above  cited,  be  says  "they  do  not  forbids 
person  from  holding  two  compatible  omc«s  at  the  same  time.  They 
were  intended  to  prevent  arbitrary  extra  allowances  in  eiich  particnhit 
case,  but  do  not  apply  to  distinct  employments  with  salaries  affixed  Ui 
each  by  law  or  regulations."     (See  also  6  Opins.,  SO  and  Si^.) 

It  the  committee  were  left  to  their  own  construction  of  the«e  slatoiei 
of  1839,  1842,  and  1850,  we  would  ha^'e  attained  the  same  conclusion  Xa 
which  the  Attorneys-General  arrived  in  these  opinions.  But  wlico 
there  is  added  to  theforoeof  these  and  several  other  equivalent  opinion* 
by  the  Attorneys-General  of  this  Government,  the  weight  of  the  fact 
that  all  these  statutes  were  in  force  when  most  of  the  very  ntimeroaii 
decisions  by  this  Konse  wei'e  made,  determining  thiit  there  was  nothinj; 
either  illegal  or  unconstitutional  in  a  member  of  Congress  elect  (bat 
not  qualified)  holding  an  office  nnder  the  United  States  Government, 
provided  he  did  not  hold  it  after  the  time  came  when  the  Conatitntion 
required  him  to  a^ume  his  duties  as  a  legislator,  the  committee  eonld 
not  hesitate  in  coming  to  the  conclasioo  that  neither  the  Constitutkia 
nor  either  of  the.8e  stiitutes  alluded  to  in  the  opinion  of  the  AttornM 
General  were  violateil  when  "  •  '  [the  meniber|  became  (if  he  did) 
special  judge-advocate,  and  took  compensation  therefor.  We  say  "took 
compensation  therefor,"  t>ecaase  in  all  the  cases  we  have  citeil  the  luen- 
ber-elect,  as  thecommittee  understands  tiie  history  of  the  easier,  received 
bis  compensation  for  his  first  office  during  the  time  he  held  it,  but  not 
his  coni])eitsation  as  a  member  for  the  same  time. 

THE   STATUTE   AGAINST  JOBBING. 

Although  nob  qnito  in  proper  order,  it  may  perhaps  na  well  be  taH 
here  as  anywhere  else  that  the  committee  do  not  see  what  the  statute  uf 
April  24,  1808,  has  to  do  with  this  inquiry.  That  act  renders  it  a  criow 
for  any  member  of  Congress  to  "undertake,  execute,  hold,  or  enjoy. in 
whole  or  in  part,  any  contract  or  agreement,  hereafter  to  be  made  or 
entered  into,  with  any  officer  of  the  United  States,  in  their  behalf,  or 
with  any  person  unthorizeil  to  make  contnvcts  on  the  part  of  the  United 
States."  No  "contract"  or  "agreement"  has  l)een  prove<l  in  this  cue 
between     •     •     •     ^tbe  i\iew\>CT\a.v\**iti.wj  «\iV\tttvftraon,  coming  within 
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wbat  is  the  obvious  tncaniug  of  these  words  iu  the  act  of  1808.  The 
deeiRii  of  that  fitatiit«  is  what  ie  expressecl  by  the  Attorney-General  of 
tlie  tTuited  States  (4  0inn3.,  48)  when  he  says,  "Theobject  of  the  statute 
is  only  to  prevent  Jobbing  between  members  of  the  legislature  and  the 
Execntive  for  the  primary  advantage  of  the  former,"  Snrely  the  prac- 
tice, which  has  been  general  and  uninterrupted,  as  lunst  be  within  the 
personal  knowledge  of  every  intelligent  citizen,  of  members  of  Cougrasa 
acting  as  the  attorneys  of  their  Goveminent,  has  not  subjected  all  such 
attorneys  to  indictment  and  fine  of  three  thou^nd  dollars.  No  one  has 
snggeated  that  such  is  the  law,  and  the  committee  would  havtj  made  no 
allasiou  to  it  but  for  the  fact  that  it  i»  presented  to  our  consideraLioo 
in  the  brief  of    •     •     •     fthe  member]. 

THE  ACT  PBOHIBITING  MEMBERS  BECOMING  CLAIM  AGENTS,  ETC. 

The  act  of  June  11,  1864,  cited  above,  renders  it  a  high  crime  for  any 
member  of  Congress,  at  any  time  after  his  election,  "  to  receive  or  agree 
to  receive  any  compensation  for  any  services  rendered  to  any  person  in 
relation  to  any  proceeding,  contract,  claim,  controversy,  charge,  accuea- 
tioD,  arrest,  or  other  matter  or  thing  in  which  the  Culted  States  is  a 
party,  or  int«re8ted  directly  or  indirectly,  before  any  department,  eourt- 
'  martial,  bureau,  officer,  or  any  civil,  military,  or  uaval  commissioner 
whatever." 

This  statute  would  have  been  directly  in  point  ha*l  ■  •  •  [the 
member]  received  compensation  for  being  the  counsel  for  Haddock  in 
this  court-martial.  The  fact  that  this  recent  statute,  passed  in  full  and 
thorOQghly  intelligent  view  of  all  the  important  questions  of  law,  which 
your  committee  is  required  to  consider,  carefully  confines  its  prohibitions 
to  preventing  members-elect  from  taking  compensation  for  services  ren- 
dered before  i»iirts- martial,  &c.,  "to  any  person"  and  against  the  Qov- 
emment,  and  does  not  prohibit  such  compensation  being  paid  by  the 
Government,  nor  prohibit  such  service  being  rendered  in  its  favor ;  and 
this,  too,  in  the  identical  case  before  the  committee,  is  oue  of  the  strong- 
est possible  legislative  determinations  of  the  very  question  we  consider. 
Here  is  a  law  which  comes  up  squarely,  face  to  face,  in  front  of  that 
exact  quefltion  we  consider,  to  wit,  whether  a  member-elect  to  Congress 
onght  to  be  permitted  to  receive  compensation  for  services  rendered  to 
either  of  the  parties  to  a  trial  before  a  court-martiaL  And  the  Congress 
said  it  should  not  be  lawful  for  him  to  take  compensation  for  services 
reudere<l  to  one  side — "anypersou" — and  now  shall  we  be  told  that 
Congress  meant  to  declare  that  it  was  equally  illegal  to  take  compensa- 
tion for  services  rendered  to  the  other  side,  to  wit,  for  services  in  favor 
of  the  Uuited  States  1  On  the  other  hand,  is  this  not  a  conclusive  legis- 
lative determination  that  a  member-elect  might  be  compensated  for 
services  rendered  to  that  other  uou -prohibited  side  of  the  easel  It  so 
seems  to  the  committee. 

[Senators  and  Representatives  in  Congress  have  been  employed  by 
private  parties  in  causes  in  court  in  which  the  United  States  had  an  in- 
terest either  directly  or  indirectly,  sometimes  for  and  sometimes  against 
anch  interest,  yet  it  has  never  been  supposed  any  law  prohibited  such 
employment.  {Leavenworth,  &c.,  R.  R.  Co.  i'.  [Jnited  States,  9a  U.  S., 
II     739.}] 

I  ACT   OF    1852. 

Ii         Thisdisposesof  all  the alleg6<Ilegal prohibitions  upuu    •     •     •     [the 
I     member's]  entering  upon  the  service,  unless  it  be  (and  we  think  iuclud- 
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ing)  that  supposed  to  be  contained  in  the  eighteenth  section  of  the  act 
of  3l8t  August,  1852,  already  cited  (1  Brightly,  821),  and  which  is  as 
follows:  "No  person  hereafter  who  holds  or  shall  hold  any  office  under 
the  Government  of  the  Uuited  States,  whose  salary  or  annual  compeB- 
sation  shall  amount  to  the  sum  of  two  thousand  five  hundred  dollare, 
shall  receive  compensation  for  discharging  the  duties  of  any  other  office." 
(10  Stat.,  100;  Eev.  Stat.,  1763.) 

It  was  suggested  in  the  debates  in  the  House,  and  earnestly  urged 
elsewhere,  that  this  sect\pn,  even  if  it  did  not  render  •  •  •  [the 
member's]  services  upon  the  Haddock  trial  illegal,  does  render  it  illegal 
for  him  to  receive  compensation  for  his  services  ujion  that  trial.  The 
committee  is  not  quite  certain  that  the  order  of  the  House  directing  it  to 
inquire  into  the  charges  against  ♦  ♦  ♦  [the  member]  contained  in 
the  letter  of  General  Fry  to  Mr.  Blaine  admits  of  the  conimittee^s  exam- 
ining the  question  whether  •  ♦  ♦  [the  member]  was  entitled  to  take 
that  compensation  of  $3)(K)0.  That  letter  does  not  charge  that  the  tak- 
ing of  a7iy  fee  was  illegal,  but  only  insinuates  that  it  was  excessive. 
Still,  after  what  occurred  touching  this  double  compensation  in  the 
debatt'S  of  the  House,  the  committee  deem  it  proper  to  examine  thi« 
question  also.  If  it  be  outside  of  the  duties  of  the  committe>e,  an  easy 
way  of  preventing  mischief  Irom  this  i>art  of  the  report  will  be  to  dis- 
regard it. 

The  determination  of  the  question  whether  this  act  of  1852  renders  it 
illegal  for  •  *  *  [the  member]  to  receive,  in  addition  to  his  salary 
as  a  member  of  Congress,  this  $3,0<K),  requires  the  committee  to  deter- 
mine one  or  more  of  the  following  questions: 

1.  Is  one  who  has  been  elected  to  Congress,  but  who  has  not  yet  takeo 
the  oath  of  office,  nor  in  any  way  entered  upon  the  discharge  of  the 
duties  of  his  office,  and  prior  to  the  time  when,  by  law,  he  is  required  to 
enter  uj)on  these  (Inties,  "a  person  who  holds  any  office f" 

"2,  Granting  that  he  is,  in  the  case  stated  in  the  preceding  questiou. 
a  person  holding  an  office,  then  does  he  hold  an  office  "under  the  Gov- 
ernment of  the  Tnited  States"  witiiin  the  just  sense  of  this  section! 

3.  U  he,  as  a  nieinl)er-ele(;t,  is  an  officer  "  under  the  Government  of 
the  United  States,"  then  did  *  *  »  [tbe  member],  in  what  he  did 
in  the  Haddock  service,  become  an  officer  of  the  United  States  ? 

4.  If  he  did  not  become  an  officer  of  the  United  States,  did  he,  in  that 
Haddock  trial,  discharge  ''the  duties  of  any  other  office"  and  receive 
compensation  therefor  f 

IS   A  MEMBER-ELECT   ONE   HOLDING    OFFICE  ? 

The  iirst  of  these  inquiries  is,  in  the  judgment  of  the  committee,  an- 
swered so  far  as  is  necessary  in  deciding  upon  the  elfect  of  the  act  of 
185!i,  by  the  cases  of  Hammond,  of  Earl,  of  Mumford,  of  Schenck,  and 
others,  which  we  have  already  cited.  These  cases,  as  we  have  seen,  all 
determine  that,  i)rior  to  tin*  time  when  the  Constitution  requires  tbe 
member  elegit  to  commence  the  duties  of  his  legislative  office,  and  In^fure 
he  has  assumed  these  <luties  an<l  taken  the  oath  of  office,  he  may  receive 
ccmipensation  for  discharging  the  duties  of  another  otlice.  As  we  have 
already  said,  these  cases  do  not  determine  that  he  may  also  be  com- 
pensated as  a  member  of  Congress  for  the  same  time  for  which  he  wa^ 
com])eusated  in  the  other  office.  But  they  do  determine  that  being  a 
member-elect  of  Congress  does  not  make  him  an  "officer"  in  such  sense 
as  to  bring  him  within  the  prohibition  of  the  act  of  1852.  This  question, 
in  substaug3,  received  the  careful  attention  of  the  ilouse  in  the  thirty- 
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eighth  OoDgreas,  upon  an  able  report  of  one  of  its  committees.  The  uom- 
niittee  and  Uotise  came  to  what  yoar  ciimiuittee  deem  a  just  conclusion, 
when  it  deteriidned  tliat  one  uieiely  electa  to  Congress,  but  who  had  not 
entered  upon  his  duties  noi'  been  qualiheil,  was  not  a  member  of  this 
House — that  is,  did  not  bold  an  office  so  as  to  prevent  him  from  continu- 
iog  to  hold  another  oflice  and  receive  eom])ensatiou  tbeiefor.  The  com- 
mitttif,  ill  concluding  tbeir  argument  sbiiwiug  that  one  inei'ely  elected 
to  Cougieiss  watj  not  a  uieniber  of  the  House,  and  not,  as  such,  amen- 
able tu  its  jurisdiction,  says:  <'The  committee  are  not  aware  of  any  at- 
tempt  tu  punish  a  representative  elect,  and  of  hot  one  instance  of  an 
attempt  to  espel  one.  A  resolntiou  was  adopted  by  the  last  House, 
under  the  previous  question,  to  expel  a  persou  who  was  a  representa- 
tive elect,  but  bad  never  siguifled  bis  acceptance  of  the  office,  nor  quali- 
fied, nor  even  appeared  in  Wasbiugton  tor  tbe  purpose  of  taking  his 
seat,'^ 

In  that  case  the  House  determined,  in  effect,  that  the  act  of  1853  did 
not  prohibit  General  8chenck,  while  a  member-elect  of  Congress,  from 
receiving  tbe  pay  of  another  oBice,  to  wit,  that  of  major-general  of  vol- 
Diit«ei's. 

This  is  the  last  case  in  which  this  question  came  before  the  House. 
But  the  same  qiiestiou  received  in  the  Fifteenth  Cougrens,  in  the  case 
of  Hammond  r.  Herrick  (Clark  and  Hall,  Contested  Elections,  J£)3, 2!)4), 
s  still  mure  elatwrate  and  exhaustive  consideration.  In  the  report  in 
that  case  (which  also  i-eceived  tbe  sancrtion  of  tbe  House)  Ibia  doctrine 
w»8  explicitly  stated,  and  was  atUrmed  after  a  thorough  review  of  tbe 
English  and  American  cases  touching  it.  The  case  held  the  rule  which 
was  stated  by  the  committee  in  these  words:  "Xeither  do  election  and, 
return  constitute  membership.^  •  •  •  "Our  rule  in  this  particular 
18  different  from  t|iat  of  the  House  of  Commons.  It  is  also  better,  for 
it  makes  our  theory  coiit'orm  to  what  is  fact  in  both  countries — that  the 
act  of  becoming  in  reality  a  member  of  the  House  depends  wholly  upon 
tbe  persou  elected  and  i-eturned.  Election  does  not  of  itself  coiiRtitnle 
membership,  although  tbe  period  may  have  aiTived  at  which  tbe  Cou- 
gressioual  term  commences." 

This  Bouse  bas  again  and  again  determined  Hmt  niiii  i-li'iicd  to  it 
who  do  not  appear  in  the  body  and  assume  the  i(iiistiliUii'ii;il  iMth  of 
office  are  not  to  tie  reokone^l  as  members  of  the  Ibins.'  in  ililiriiiiuiug 
the  uamber  inquired  to  make  a  majority  or  quorum  of  ibc  body. 

FEANKIMG  PEIVILEGE,  ETC. 

The  committee,  in  coming  to  this  conclusion,  have  not  overlooked  the 
feet  that  members-elect,  but  not  qualified,  are  by  the  laws  acconled 
oertaio  privileges  and  salary.  The  effect  of  this  right  to  enjoj'  these 
privileges  before  becoming  qualified  as  a  member  of  the  legislative  lK)dy 
has  received  the  fullest  attention  both  in  this  House  and  in  the  English 
Parliameut.  Tbe  result  attained  is  that  these  special  i»rivileges  are 
not  necessarily  indicia  of  actual  official  anthority  or  station,  and  may 
by  law  as  well  be  attached  to  one's  person  before  and  after  he  is  an 
officer  as  during  his  olhcial  tenure.  The  Uep re seuta lives  after  the  ex- 
piration of  their  terms,  the  Presidents  of  the  Uuited  States  after  such 
expiration,  and  tbe  widows  of  certidu  ex- Presidents,  all  have  tbe  frank- 
ing privilege,  Hud  these  are  not  then  ofScers  of  tbe  Government  in  any 
sense.  The  assumptiou  of  otBce  in  this  country,  as  well  as  its  relin- 
quishment, is  voluntary,  and  oue  elected  to  Cougress  is  at  peifect  lib- 
erty to  refuse  to  assume  tbe  office.     His  exercise  of  the  fraukiug  privi- 
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lege  with  the  knowledge  that  he  never  would  enter  apon  the  duties  of 
the  office  would  be  an  act  of  bad  faith  toward  his  Government;  bat 
that  would  not  render  him  a  member  of  Congress;  nor  would  the  exer- 
cise prevent  him,  should  failure  of  health  or  other  cause  render  it  im- 
proper to  enter  upon  his  office,  from  rightly  refusing  ever  to  take  the 
office. 

Other  and  x)erhap8  more  conclusive  considerations  bearing  upon  this 
important  inquiry  might  be  given;  but  it  is  not  deemed  best  to  pureae  , 
it  further.  The  committee  are  entirely  satisfied  that  the  law  of  this 
House  is  fully  and  rightly  settled  as  to  this  point,  and  that  he  is  not  a 
member  of  Congress,  nor  one  who  '*  holds  any  office  under  the  Govern- 
ment of  the  United  States,^  who  has  only  been  elected  to  this  House, 
but  who  has  never  taken  any  oath  of  office  nor  entered  apon  the  duties 
of  that  position. 

♦  ♦  ♦  [the  member]  was  not  prohibited  by  the  act  of  1862  firom 
receiving  compensation  sis  he  did  for  his  services  in  the  Haddock  trial, 
even  if  his  duties  on  that  trial  were  official.  We  have  not  yet  reached 
the  question  of  his  right  to  be  also  paid  his  salary  a6  a  member  of  this 
House  for  the  same  time  covered  by  the  Haddock  ser\ice. 

is  an  acting  member  of  congress  an  officer  op  ob  under  thb 

government! 

The  next  proposition  the  committee  were  called  to  consider  and  decide 
is  thus  stated  by    ♦    ♦     •     [the  member] : 

"A  representative  in  Congress  is  not  at  all  within  the  words  ^person 
who  holds  an  office  under  the  Government  of  the  United  States.^  Senators 
and  Representatives  do  not  hold  offices  under  the  Government  of  the  Unitti 
States.  They  are  part  of  the  Government,  and  therefore  not  affected  one 
wny  or  tlie  other  by  these  ])ro visions." 

If  tlie  committee  were  sustained  in  the  views  they  have  taken  of  other 
propositions  in  this  inquiry,  then  the  consideration  of  this  one  would 
not  be  necessary  to  tlie  determination  of  what  is  before  the  committee. 
But  as  the  committee  may  not  be  sustained  in  the  other  propositions 
which  dispose  of  the  case,  they  have  felt  impelled  carefullj^  to  consider 
this  one. 

The  proposition  that  a  member  of  Couf^ress  who  has  been  sworn  into 
office  is  not  an  officer  under  the  (xovernment  of  the  United  States,  within 
the  sense  of  the  act  of  1852  is  supported  by  an  api)eal  to  authorities 
expounding  the  sense  of  these  words  as  used  in  the  Constitution. 

These  or  similar  words  are  found  in  the  Constitution  in  the  following 
clauses : 

1.  That  prohibiting  Senators  and  Repre^sentatives  during  the  term  for 
which  they  are  elected  from  being  appointed  to  **any  civil  office  under  the 
authority  of  the  United  States^^  which  was  created  or  its  emoluments  in- 
creased during  such  time. 

2.  That  prohibiting  a  person  "  holding  any  office  under  the  UnitM 
States  from  being  a  member  of  either  House  of  Cof)gress.'' 

3.  That  giving  Congress  the  power  to  make  all  laws  necessary  to 
carry  into  eftect  the  i)owers  vested  by  the  Constitution  in  "awy  officfr 
of  the  Government  of  the  United  StatesP 

4.  That  prohibiting  every  ^^ person  holding  any  office  of  profit  or  truii 
under  the  United  States  from  accepting  any  present,  office,  &c.,  from  any 
king,  prince,  or  foreign  state  without  the  consent  of  Congress." 

5.  That  prohibiting  every  Senator,  Representative,  and  person  "ikoM- 
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tng  an  office  of  trust  or  profit  im^er  the   United  8tatts  "  ftvm  being  ap- 
pointe<l  an  elector  for  President,  &c, 

6.  Tli»t  pruviding  ttisit  tbe  President  shall  commission  "  all  offieera 
^f  the  United  States." 

7.  That  providing  that  "  all  deil  officers  of  the  United  Slates  shall  be 
removed  from  office  on  impeacliment." 

8.  That  prohibiting  any  one  who  hae  suffered  a  jmlgment  of  im- 
peachment from  holding  or  enjoying  "  any  office  of  honor,  ttust,  or  profit 
under  th«  United  Statsa." 

The  proposition  stoted,  and  which  the.  committee  are  ashed  to  affirm, 
is,  that  a  menilter  of  Congress  and  his  office  are  not  included  in  the 
scope  or  meaning  of  tlie  words  of  the  Constitntion  "  officer  iinder  tlie 
United  States,"  or  "civil  office  under  the  authority  of  the  United  States." 
It  is  said  that  he  is  part  of  the  (lovernment,  and  is  not  under  it.  It 
seems  to  be  indicated  that  be  may,  In  the  sense  of  the  Constitntion,  be 
m  officer  o/ the  Government,  but  aot  under  the  Government.  In  the 
mpeachment  of  Blount  (Wharton's  State  Trials,  268,  &c.]  this  argn- 
Vient  is  presented  by  Mr.  Bayard,  bnt  he  (p.  269)  makes  the  very 
proper  remark  as  to  snch  au  argument  that  he  was  "uDwilling  to  place 
any  confidence  upon  an  argument  derived  from  mere  verbal  criticism. 
In  constming  the  charter  of  a  government,  our  views  should  compre- 
bend  all  its  ])arts,  and  onr  aim  should  be  to  execute  it  according  to  its 
general  and  true  design."  Ifo  method  of  attaining  the  sense  of  the 
Constitution  is  more  unsafe  than  this  one  of  "sticking"  in  sharp  verbal 
eriticisni.  But  a  little  consideration  of  this  matter  will  show  that  "offi- 
cers of  and  "officers  under"  the  United  States  are  (as  said  by  Mr. 
Dallas,  in  this  Blount  case,  p.  277)  "  indiscriminately  used  in  the  Con- 
stitution." Take  that  clause  ns  to  who  may  be  impeached.  The  Oon- 
Htitution  says  that  "  the  President,  Vice-President,  and  all  civil  officers 
f/'tfae  United  States  shall  be  removed  from  office  on  imiwacbmeut  for 
bid  conviction  of  treason,  bribery,  or  other  high  crimes  and  miade- 
Vieanors."  Now,  then,  if  officers  of  the  United  States  do  not  include 
pfflcers  under  the  United  States  (that  is,  officers  appointed  by  the  Presi- 
Seot,  such  as  judges,  &c.),  then  you  cannot  impeach  anybody  except  the 
President,  Vice-President,  and.  perhaps,  the  members  of  Congress,  if 
the  latter  are  to  be  deemed  officers  of  the  Government.  Again:  the 
Indgment  of  impeachment  disqualifies  the  convict  from  holding  "any 
office  of  trust  or  i)rofit  under  the  United  States,"  and  not  from  holding 
the  offices  t)/* the  Uuit«<l  States.  You  can  only  impeach  those  who  are 
officers  n/ the  United  States,  and  then,  when  impeached,  they  are  only 
prohibited  from  holding  offices  under  the  United  States — that  is,  they 
ieau  hold  the  same  offices  from  which  they  were  excluded  by  impeach- 
ment, but  cannot  hold  the  inferior  executive  offices  under  those  from 
Vhich  the  impeachment  does  not  perpetually  exclude  them. 

Again,  the  Constitution  provides  that  "the  President  shall  appoint 
M  officers  of  the.  United  States."  Are  not  the  judgeji,  ministers,  heads 
iDf  departmente,  postmasters,  &c.,  officers  under  the  United  States!  If 
BO,  they  are  also  officers  of  tlie  United  States,  because  the  Constitution 
only  authorizes  him  to  appoint  officers  of  the  United  States. 

It  is  irresistibly  evident  that  no  argmneutcaubebasetl  on  the  difi'er- 
ent  sense  of  the  words  "o/"  and  "««(ipr,"as  used  in  these  clauses  of 
the  Constitution,  and  we  must  approach  this  question  as  to  whether  a 
member  of  Congress  is  an  officer  "under"  the  Unite*!  States,  with  the 
knowledge  that  if  we  find  him  to  be  either  an  officer  "of"  the  United 
States,  or  one  "  muler  "  the  (lovernment  of  the  United  States,  In  either 
ease  he  has  been  brought  within  theoo»«/i7utAOjtnhi)caiiingof  these  words. 
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as  used  in  the  a<*.t  of  1852,  because  they  are  made  by  the  Constitution 
equivalent  and  interchangeable. 

All  we  have  to  do,  therefore,  is  to  find  out  whether  the  Constitution 
anywhere  (not  everywhere)  uses  these  expressions  "officers  of  ^  or  "offi- 
cers under  the  United  States  "  in  such  sense  as  must  include  members 
of  Congress.  If  the  Constitution  mice  so  uses  either  of  these  equivalent 
expressions,  then  all  argument  as  to  the  sense  of  these  words  in  the 
act  of  1852,  so  far  as  that  argument  is  derived  from  their  meaning  in 
the  Constitution,  is  destroyed,  because  if  the  Constitution  once  uses 
these  words  in  a  sense  which  includes  members  of  Congress,  then  so 
may  the  act  of  1852  so  use  them. 

ISTow,  let  us  see  whether  there  is  any  clause  where  one  or  other  of 
these  phrases  "officers  of"  or  "officers  under  the  Government  of  the 
United  States  "  must  include  members  of  Congress. 

Take  the  clause  above  cited  as  to  receiving  presents,  &c.,  from  any 
king,  &c.  There  the  prohibition  is  that  "no  person  holding  any  office 
of  profit  or  trust  under  the  United  States  shall,"  &c.  Now,  wUl  it  do 
to  hold  that  a  clerk  in  the  i)ost-office  shall  not  be  permitted  to  receive 
offices,  &c.,  from  a  king,  &c.,  without  the  assent  of  Congress,  and  yet 
every  member  of  the  Senate  or  of  the  House  be  permitted  to  be  "plied," 
in  the  interests  of  a  foreign  Government,  with  bribes,  in  the  shape 
of  presents,  offices,  emoluments,  and  titles  !  May  the  King  of  England 
make  the  American  Senate  a  British  House  of  Lords  f  He  may,  unless 
the  position  of  a  Senator  and  liepresentative  is  an  "  officer  under  the 
United  States,"  because  there  is  no  other  clause  prohibiting  such  be- 
stowals. Again,  take  the  clause  containing  the  requirement  that  do 
religious  test  shall  ever  be  required  as  a  qualification  to  any  office  or 
public  trust  nnder  the  United  Stutes.  Now,  shall  it  be  held  that  a 
member  of  Congress  may  be  required  to  have  some  religion,  or  a  par- 
ticular rrligion,  by  tlie  establiahuient  of  a  religious  test  as  to  his  office, 
and  yet  all  tiie  other  oliices  of  the  (lovernmeut  be  kept  open  to  the  in- 
fidels? And  yet  this  is  the  law  of  the  Government,  unless  a  member 
of  Cougre«s  he  one  hokliug  an  otnce  or  public  trust  under  the  United 
States ;  for  there  is  no  other  prohibition  than  this  one  upon  requiriug 
such  religious  tests. 

Or  take  the  elause,  already  cited,  as  to  the  effect  of  judgments  of  im- 
peaclnnent.  If  a  member  of  Congress  does  not  hold  any  office  of  trust 
or  ijrolit  under  the  United  States,  then  his  is  an  office  into  which  one 
may  immediately  and  freely  enter  who  has,  by  impeachment,  just  l»een 
convicted  of  treason,  brilx^ry,  or  other  high  crime.  This  is  because  tliat 
the  only  i)laces  into  which  an  impeached  felon  caii not  enter  are  **olBces 
of  honor,  trust,  or  profit  nnder  the  United  States.''  The  convicted  trai- 
tor may  jH>t  enter  the  office  of  '^  deputy  United  States  assessor  of  inter- 
nal revenue,"  but  he  may  become  United  States  Senator! 

AVe  might  increase  these  exam])h\s,  but  surely  it  is  not  nec4*ssarT. 
Surely  it  cannot  be  that  the  Constitution  contains  elements  so  repug- 
nant to  all  just  or  safe  ])rinciples  of  government. 

But  we  are  ref(*rred  to  authorities  to  establish  this  proposition  that  a 
member  of  Uongr(»ss  is  not  an  oilicer  ''  of"  or  '-under"  the  Uniteil  Stattv**; 
and  X\\v  leading  case  relied  on  is  the  i!ni>eachment  of  William  Blouiit.a 
U'nited  States  Senator  from  Tennessee.  The  case  is  found  fully  reporttMl 
in  Wharton's  State  Trials,  250.  Justice  Story  (1  Const.,  sec' TlKi)  says 
this  case  decides  that  a  United  States  Senator  is  not  a  <jivil  officer  of  the 
United  States.  This  remark  of  the  learned  author  is  obviously  au  in- 
cautious one,  and  not  fully  authorized  by  what  occurred  in  that  case. 
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The  same  author  in  the  same  section  expreesly  declares  that  the  "  rea- 
soiiiug  b;  which  the  decisioii  wassnstained  does  not  appear,  the  delib- 
erations having  been  private."  He  adds  that  "it  wasproftnfi/yheld  tbat 
civil  officers  of  the  United  States  meant  such  as  derived  their  appotut- 
ment  from  and  nnder  the  National  Government,"  &c.  The  defenses  of 
Mr.  BlOHut  (see  page  260)  were  various.  His  main  ones  were :  First, 
that  the  offenses  eharged  were  cognizable  in  the  ei^^i  courts  and  not 
on  impeachment,  they  not  relating  to  his  official  duties.  Second,  that 
he  had  been  expelled  from  the  Senate  before  the  trial  of  the  impeach- 
ment,  and  that  he  wns  therefore  not  an  officer  of  the  United  States  and 
not  amenable  to  the  Senate. 

As  to  what  this  case  does  decide,  Wharton  (page  317)  Justly  says  : 
"  In  a  legal  point  of  view  all  that  this  case  decides,  is  that  a  Senator  of 
the  United  States  vko  ka»  been  expelled  from  his  seat  is  not,  after  Huch 
eaipulgion,  subject  to  impeachment;  and  perhaps  from  this  the  broader 
proposition  may  be  drawn  that  none  are  liable  to  impeachment  except 
officers  of  the  (Joverument  in  the  technical  sense,  exclnding  thereby 
members  of  the  national  legislature." 

Judge  Story  further  says  of  tiie  decision  that  it  was  one  on  "  which 
the  Senate  was  greatly  divided,"  {14  to  11,)  and  which  "  seems  not  to 
bave  been  qnite  satisfactory  to  the  minds  of  some  learned  commenta- 
tors." (4  Tuck.  Bhick.  Com,  App.,  57,  5S ;  Rawle  on  Const.,  ch.  22,  pp. 
313,214,218,210.) 

■\Vithout,  therefore,  designing  to  determine  that  the  case  of  Blonnt  did 
not  decide  that  a  member  of  Congress  was  not  a  civil  officer  of  the 
Unites]  States  "  in  some  technical  sense,"  tlie  committee  are  wholly  un- 
able to  come  to  the  conclusion  that  the  members  of  the  national  Con- 
gress are  not,  in  the  enlarged  ami  general  sense  of  the  Constitution, 
ofBcers  of  their  Government.  The  committee  do  not  believe  that  any 
anthority  is  to  he  found  holding  that  they  are  not.  It  by  no  means  fol- 
lows, because  a  member  of  Congress  may  not  be  tried  by  impeachment, 
Ihat  ne  is  not  a  "  civil  officer  of  the  United  States  "  in  the  sense  we  now 
(Xtosider.  Tliere  are  other  clauses  and  principles  of  the  Constitution 
vhieh  affect  the  question  of  the  right  to  imj>each  a  Senator,  besides  that 
siugle  one  as  to  who  are  included  in  the  just  sense  of  the  words  "civil 
officers  of  the  United  States."  Such  is  that  one  providing  a  method  for 
the  expulsion  of  members;  also,  those  as  t^  the  separate  and  independent 
action  of  the  two  Houses  touching  thoir  own  members,  &c.  These  and 
like  considerations  may  well  be  held  to  control  and  qualify  the  words 
of  the  clanse  of  the  Constitution  as  to  who  may  be  impeached.  No  one 
ean  read  the  singularly  able  and  exhaustive  argument  in  the  case  of 
Blonnt  and  not  realize  that  the  other  principles  and  terms  of  the  Ooo- 
stitution  ought  to  and  did  control  the  sense  of  the  words  "  all  civil  offi- 
cers of  the  United  States"  as  used  in  this  clause.  The  committer  de- 
cline to  find  that  an  acting  member  of  Congress  is  not  an  officer  of  this 
Govemmeut  within  the  sense  of  at  least  some  of  the  clauses  of  the  Con- 
stitution. The  committee  here  leave  this  important  question  made  in 
this  case.  The  effort  of  the  committee,  so  far  as  this  single  ]>oint  is  con- 
cerned, ha«  been  to  J>ring  to  the  attention  of  the  House  the  leading  con- 
^derations  which  must  form  the  basis  of  its  determination  by  the  Uouse, 
Bbonld  its  determination  be  found  necessary.  In  the  opinion  of  the 
committee  the  determination  of  this  point  is  not  necessary  to  the  right 
determination  of  all  that  is  liefore  the  committee,  and  this  is  not,  per- 
haps, a  proper  case  in  which  to  make  a  prece<lent  upon  so  vital  a  eon- 
Htitntional  question. 
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ACT  OF  1852  INCLUDES  AOl'INtt  STEMBEBS  IN  THE  WORD 

Bnt  siii>|wse  it  be  gmuted  that  the  Eomtitutional  seuse  of  the  word* 
officer  of  tlie  United  States,"  or  "  office  nuder  (lie  Uiiit-ed  Statea,"  1« 
vhBt  is  iusisled  by  "  •  ■  [the  raeml>er],  does  it  follow  tliat  thej"  an 
ased  ill  eo  limited  a.  seuae  in  tlio  act  of  18a2 1  Having  n>gard  lo  tbe 
mischief  lucaut  to  be  prevented  by  it,  the  eoiniiiitt6<;  huve  been  wUollr 
miable  to  find  adequate  reasons  why  a  member  of  Congress  who  hu 
t^kenbis  seat  should  not  be  deemed  au  officer  "of  "or  -under"  the  Gor. 
ernnietit  in  each  sense  as  that  he  should  not  be  permitted  to  draw  ik 
salaries  of  two  otiiees  at  the  same  time,  though  liolding  but  one.  To 
"  hold  that  a  member  of  Congress  is  »a  free  as  other  men  from  humia 
infirmities,  and  as  little  liable  to  fall  into  temptation,  is,  probably,  ac- 
cording to  him  as  high  a  grade  of  virtue  as  would  be  aoconleil  to  bin 
either  by  the  truth  or  by  the  judgment  of  his  fellow-meu.  Bat  if  von 
look  to  the  nature  and  powers  of  his  office,  and  the  absolutely  vit^ 
Importaiiee  of  having  htm  removed  as  far  as  possible  from  the  bad  in* 
flueucea  of  corruption  and  avarice,  such  as  he  would  be  liable  to  en- 
counter, could  be  become  entitled  to  the  pay  of  many  offices  at  tlie  same 
time,  the  propriety  of  holding  that  this  act  of  1852  meant  to  preclude 
members  of  Congress  from  receiving  double  salaries  becomes  quite  irre- 
aistible.  We  therefore  conclude  that  whatever  may  be  the  meaniDg 
of  the  words  "office  uuder  the  ITuiied  States,"  as  used  in  the  CongD- 
tution,  they,  in  the  act  of  1852,  ought  to  be  held  to,  and  do,  preclmlc 
an  acting  member  of  Congress  from  receiving  compensation  for  the 
duties  of  any  other  office. 

WAS    •    •    •    [the  MEMBER]  AS  ACTING  JUBGB-ADTOOATE  AH  OFFICBBt 

We  are  nowbronghtto  thequestionwhether  •  •  ■  [thememberj 
in  whatoccuned  in  this  prosecution  of  Ha^ldock,  becameatiotticeraftbe 
United  States.  That  he  did  not  we  think  is  most  readily  ascertainvd. 
An  office  is  a  particular  duty,  charge,  or  trust  conferred  by  public  a*t)ur- 
ity,  and  for  a  public  purpose,  with  a  right  usually  attache<I  to  receive* 
fixed  compensntiou  for  such  service.  Nothing  can  be  plainer  than  tlut 
no  office  of  this  Government  can  be  created  or  conferred  except  by  boom 
public  authority  authorized  by  law  to  confer  it.  Upon  this  very  qw* 
tiou  Chief-Justice  Marshal,  in  the  cose  of  Maurice  (2  Brock.,  lor),8aye: 
"It  is  too  clear,  I  think,  for  controversy  that  appointments  to  offlo 
can  be  made  by  heads  of  departments  in  those  cases  only  which  Coo' 
gress  hiw  authorized  by  law,  and  1  know  of  no  law  nbich  anthoritM 
the  {Secretary  of  War  to  make  this  appoiutmeut."  Aud  in  that  case  it 
was  decided  that  Maurice  did  not  become  an  officer,  and  that  his  con- 
tract with  the  Government,  on  which  the  suit  was  brought,  was  gtjod 
only  by  reason  of  the  fact  that  the  United  States  is  ii  government,  iiA 
as  such  can,  at  common  law,  make  a  valid  contract  with  its  agents  u 
to  matters  of  government. 

The  Constitution,  article  2,  section  2,  clause  2,  jfrovides  that  "  tb« 
President  shall  nominate,  aud,  by  and  with  the  advice  of  jtbe  Sciiaie. 
shall  appoint"  •  •  •  "all  officers  of  the  United  Slutetj  whose 
appointments  are  not  herein  otherwise  provided  ibr,  aud  which  shall  be 
established  by  law.  But  tlie  Congress  may  by  law  vest  the  apitoiot 
ment  of  such  inferior  officers  aS  -they  think  proper  in  the  Premdenl 
alone,  in  the  courts  of  law,  or  in  the  heu*ls  of  Departments."  1101 
clause  covers  every  possible  office  uuder  or  in  the  Govcrumeiit.  AaAi 
from  the  President,  Vice-President,  and  members  of  Congress  (the* 
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being  the  officer inulailed  under  tbe  above  wordi^,  "appointment  herein 
provitied  for")  there  are  but.  three  repositories  ill  whicli  can  be  placed 
the  power  to  bestow  auy  office,  to  wit,  tlie  President  (the  Senate  asseul* 
ing),  the  courts  of  law,  and* the  heads  of  Departments.  There  was  in 
April,  1865,  no  law  giving  to  any  court  or  any  Lead  of  any  Deparlmuut 
any  power  whatever  to  confer  upon  any  person  any  office  of  general 
or  special  judge  advocate  as  an  officer  of  the  GoTemmeut, 

The  sixth  section  of  the  act  of  July  17,  18C2  (2  Brightly,  23),  author- 
izing the  President,  with  the  assent  of  the  Senate,  to  appoint  a  judge- 
advocate  with  rank  and  pay  of  a  major  of  cavalry  for  each  army ;  and 
the  sixth  section  of  the  act  of  June  20,  1864  (2  Brightly,  2(i),  authorizing 
the  President,  with  assent  of  Senate,  to  ap])oint  a  judge-ail vocate  gen- 
eral, with  rank  of  brigadier- general,  and  an  assistant,  with  rank  of  col- 
onel of  cavalry,  are  the  only  laws  then  in  force,  so  far  as  the  committ^M 
flod,  perniittingtbeappointmentof  any  judge-advocate  as  such.  Conn- 
eel  in  their  briefs  have  treated  the  forty-ninth  section  of  the  articles  of 
-war  of  April  10,  180<t  {1  Brightly,  79),  as  being  also  in  force,  which  the 
committee  assume  on  their  authority  it  was.  This  last  permitted  the 
jmdjie-advocate  or  the  general  or  officer  commanding  Ike  army,  detackmtmt, 
or  garrison  to  "depute  some  person  to  prosecute  in  the  name  of  the  UnitJ^ 
States^  militai'y  offenses.  If  there  are  any  other  laws  bearing  upon 
these  appointments  they  have  escaped  the  attention  of  the  committee. 
The  same  section  tastuamed  provides  that  "the  judge-advocate, or  jier- 
son  officiating  as  svcli,"  shall  take  a  certain  oath  to  keep  secret  the  do- 
ings of  the  court.  (1  Brightly,  Sfi.)  The  twenty-fifth  section  of  the  act 
of  3d  March,  1863  (2  Brightly,  26),  authorizes  the  judge-advocate  to  issue 
process  for  witnesses.  This  oath  and  these  duties  •  •  ■  [the  mem- 
ber] took  aud  performed  in  the  Haddock  trial.  He  had  no  other 
appointment  or  commission  than  that  shown  by  the  letters  of  April  3 
by  Mr.  Dana,  set  forth  iu  the  letter  of  General  Fry  to  Mr.  Blaine.  He 
■vras  not  required  to,  nor  did  he  take  the  usual  oath  of  all  officers  of  the 
United  States,  nor  did  he  take  the  oath  required  by  the  act  of  July  2, 
1862.  (2  Brightly,  348.)  Without  taking  that  oath  he  could  not  enter 
npon  or  take  compensation  for  the  duties  of  any  office  whatever,  except 
the  olHce  of  President.  There  is  no  law  anywhere  authorizing  Mr. 
Stanton  to  appoint  any  one  to  the  office  of  judge-avocate.  In  the  letter 
of  Mr.  Dana  above  quoted  it  wat  said  that  "  the  Judge- Advocate  Gea- 
eral  will  be  instructed  to  issue  to  you  an  ap])oiutmeut  as  special  judge- 
advocate  for  the  prosecution  of  any  cases  that  may  be  brought  to  trial 
before  a  military  tribunal."  But  even  this  was  not  done.  Under  this 
Btateof  lawand  factthecommitteedonotthink  that  •  ■  ■  [themem- 
ber]  either  did  or  could  become  au  "  officer "  of  the  United  States. 
Under  these  laws  a  judge-advocate  or  a  general  or  officer  might  under 
the  Constitntion  "depute"  •  •  •  [ihe  memlierj  as  iuient,\mt  could 
not  give  him  au  office,  because  the  Constitution  dues  not  permit  these 
men  to  he  authorized  to  appoint  to  office. 

"DUTIES   OF    ANY    OTHER   OFFICE." 

The  only  remaining  question  is  whether  his  being  paid  ♦3,OtlO  for  five 
mouths'  service,  from  April  3, 1865,  was  such  a  compensation  for  "  dis- 
charging the  duties  of  any  other  office"  as  to  require  •  •  •  [the 
member]  in  justice  or  legal  propriety  to  either  pay  baek  what  he  has  re- 
oeived  for  those  services  or  else  not  to  draw  bis  salary  as  a  member  of 
Congress  for  that  time. 
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The  committee  submit  to  the  House  the  following  propositions  as  con- 
clusions at  which  they  have  arrived  as  to  this  point : 

1.  When  a  member-elect  of  Congress  tas  drawn  the  salary  or  pay 
for  any  other  office,  for  any  time  after  the  4th  of  March  preceding  his 
entering  upon  his  duties  as  a  member  of  Congress,  he  should  not  re- 
ceive any  compensation  as  a  member  of  Congress  for  that  same  time, 

2.  The  act  of  3l8t  August,  1852  (1  Brightly,  821),  which  is  relied  on 
as  j)rohibiting  ♦  •  »  [the  member]  from  receiving  the  $3,000,  does 
not  apply  to  "duties''  or  services  for  which  there  was  no  officer  provided 
by  law  whose  duty  it  was  to  discharge  them,  and  which  duties  were, 
in  their  nature  and  in  law,  such  thajb  '*  some  other  person  ^  than  an  officer 
might  legally  discharge  them. 

3.  The  duties  discharged  by  ♦  ♦  ♦  [the  member]  were  duties  for 
the  doing  of  which  the  law  had  not  provided  nor  paid  any  other  officer, 
and  charged  such  officer,  as  part  of  his  official  duty  at  that  time  and  place, 
to  enter  upon  and  do.  But,  on  the  other  hand,  they  are  services  which 
in  their  nature  and  under  existing  law  (1  Brightly,  79  and  80)  some 
other  person  than  a  judge-advocate  could  do.  The  law  expressly  per- 
mitted some  person  not  a  judge-advocate,  and  "detailed  by  him,"  and 
"officiating  as  such,"  to  discharge  them. 

4.  The  law,  or  military  regulations  in  pursuance  of  law,  may  confer 
upon  private  individuals  not  officers  powers  similar  to  those  usually  ex- 
ercised by  officers,  such  a«  that  of  issuing  subpoBua^,  swearing  wit- 
nesses, &c.  Such  is  common  in  regulations  touching  elections,  special 
commissions,  the  duties  in  some  of  the  States  of  attorneys,  of  grand 
jurors,  and  the  like.  These  conferments  of  such  temporary  or  limited 
powers  do  not,  in  the  sense  of  the  Constitution  and  laws  of  the  United 
States,  necessarily  constitute  the  recipient  of  them  "  officers^  nor  make 
their  duties  those  of  "any  office." 

*  *  *  [Tlic  member's]  services  in  the  Haddock  trial  were  not  *4he 
duties  of  any  other  office"  within  the  meaning  of  the  act  of  1852,  and 
he  was  entitled  to  comi)ensation  therefor  the  same  as  for  any  private 
service  rendered  by  him  in  his  profession.  Ilis  having,  therefore,  re- 
ceived this  jnoney  as  the  ordinary  earnings  of  his  profession,  its  receipt 
no  more  requires  him  to  decline  to  draw  his  salary  for  that  time  tbau 
the  collection  of  any  of  his  other  earnings  during  that  time  requires  it 

In  view  of  all  the  considerations  thus  presented  it  is  clear  that  tlie 
claimant,  Mr.  Crowley,  is  entitled  to  payment. 

Treasury  Department, 

First  Comptroller's  Office^  December  31,  1882. 
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197.  M«rch2,  liJ67,  general  inspectors 253 

198.  Haroh2,  1867,  pnblisliing  report  of  Supreme  Conit 300 

199.  March  2,  1867,  quoted  from 301, 3l9 

aOO.  Marcha,  1667. reconstruction 344 

9DI.  March  2,  1867,  section  10,  referred  to 300 

aoa.  March  2,  1867,  reporter  of  Supreme  Court 300 

803.  Mftrcb  2,  1867,  signing  Treasury  warrants 67 

I.  March  3,  1867,  Supremo  Court 299,301 

i.  March  23,  1867,  reconstruction 344 

«0.  March  29,  1867,  advertising 310 

SOT.  Marcb29,  1967,  quoted  ftom 310 

SOe.  July  I!>,  1667,  reconstruction 344 

509.  April  20,  1868,  marine  hospitals 40 

510.  June  11, 1868,  Dietrict  sinking  fund 408 

511.  Juneaa,  1868,  Arhansus 346 

512.  June  25,  1868.  admission  of  Son  the  m  States 345 

313.  July  20,  1868,  internal  revenue 263 

m*.  July  20.  1868,  supervisors 2n8 

2X6.  February  16,  1869,  reoonstruction 344 

816.  March  3, 1869,  disbursing  agenWi 157.160 

S17.  March  18, 1869,  obligations 179 

aia  April  lu,  1869,  Indiaus,  lands 372 

919.  April  10,  1809,  reconstruction 344 

I.  December  29,  1869,  reconstruction 344 

an.  January  26.  IB70,  Virginia 34=i 

!.  Febrnary  23, 1870,  Mississippi 345 

1.  Harch30,  I'i70,  Tcias 315 

494.  May  4,  1670,  recoustmctiou J.  345 

•etb.  Julyl*.  1870,  bonds 176,179 

S36.  July  H,  1870,  legacy  tax 209 

aw.  JiUy  14,  1870,loans 203 

228.  July  14.  1870,  public  debt,  on ta landing  bonds 200 

K  July  14,  1870,  registered  bonds 171 

230.  Jnly  14,1870,  taxes,  legacies,  contracts 207 

.  July  15,  1870,  homesteads 370 


J 
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232.  July  15, 1870,  Indians,  lands S» 

233.  January  20,  1871,  bonds  called  for  payment 5800 

234.  January  20,  1871,  loans «B 

235.  February  28,  1871,  accounts,  supervisor  of  elections 154 

236.  February  28,  1871,  pay  of  supervisors 153 

237.  March3,  1871,  claims 3« 

23«.  March  3,  1871,  Indian  treaties 370 

239.  May  8,  1871,  administration,  treaties 237 

240.  April  4,  1872,  homesteads 370 

241.  May  3,  1872,  proceeds  of  sales 45 

242.  May  8,  1872,  construction,  contracts 2<6 

243.  May  8,  1872,  contracts 205, 206, 206, 21i 

244.  May  8,  1872,  legacy  tax , 206 

245.  May  8,  1872,  proceeds  of  sales  of  old  material 38, 43, 46, 47 

246.  May  8, 1872,  sales,  revenue  cutters 3? 

247.  May  8,  1872,  section  5,  expenses,  sales,  military  stores 45 

248.  May  9,  1872,  quoted  from , 3fi6 

249.  May  9,  1872,  sale  of  lands 371 

*    250.  May  11,  1872,  claims : 342 

251.  May  31,  1872,  proceeds  of  sales 45 

^2,  June  1,1872,  celebrations 144 

253.  June  6,  1872,  executors,  claims 211 

254.  June  6,  1872,  moieties 206. 'ili 

255.  June  6,  1872,  supervisors 253 

256.  June8,  1872,  advertising 311 

257.  June  8,  1872,  expenses,  sales,  military  stores 45 

258.  Junes,  1872,  homesteads 370 

259.  June  6,  1872,  proceeds  of  sales: ^  45 

260.  June  8,  187*2,  quoted  from *  311 

261.  June  8,  ISl"^,  sale  of  public  property 4? 

262.  June  8,  1872,  sale  war  material :{9 

263.  June  8,  1872,  supplies  to  surveying  expeditions 3H 

264.  December  24,  1872,  executors,  claims 211 

265.  February  14,  1873,  civilization  fund 371 

266.  March  3,  1873,  claims 342 

267.  January  20,  1874,  member  dying,  &c 324 

268.  January  20,  1874,  pay  of  member  dying,  ifec 329 

269.  January  20,  1874,  salary  of  Representative 329 

270.  June  1 ,  1874,  questions  as  to  practice  at  common  law xxn 

271.  June  3.  1874,  judicial  officers  in  Utah lot* 

272.  June  3,  l!!<74,  quoted  from IbO 

273.  June  5,  1874,  celebrations 144 

274.  June  16,  1874,  celebrations 144 

275.  June  16,  1874,  settlementH,  balances 213 

276.  June  20,  1874,  appropriations 49 

277.  June  20,  1874,  Bureau  of  Accounts J51 

278.  June  20,  1874,  chiefs  of  Bureaus,  *fec 349 

279.  Juno  20,  1674,  disposition  of  proceeds  of  sale 49 

280.  June  20,  1874,  permanent  specific  appropriations 220 

281.  June  20,  1874,  proceeds  of  sale 48 

282.  June  20,  1874,  sales,  appropriations 55 

283.  June  20,  1874,  sales  of  old  material % 

284.  June  20,  1874,  section  7,  qw*"''  -m*  to  authority  t<  ^^led  Stat- 

utes and  laws  of  tbfc  1  
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585,  June  SO,  1974,  Hetttement,  balnnces 813 

586.  June  22,  lffJ4,  appropriationB,  rantB W 

287,  June  22,  1ST4,  Iniiiaa  treaties 370 

Se.  June  22,  1S74,  net  proceeds  aalen,  diapoHition  of 37, 3ft 

39.  Jane  22,  1S74,  otdiiiuice  stores 65 

890.  June  82,  1974,  Keviscd  Statutes 164 

291.  June  22,  1874,  sales,  munitioiis  of  war 38 

595.  Jniio2i,  1874,  sale  of  nrdnauce  stores 41 

993.  June  2d,  1ST4,  sale  of  unserviceable  war  material 45 

994.  June  33,  1374,  adniiuiBlration.  treaties 23T 

23,  1874,  elaiiiiams,  checks 33 

596.  June  23,  1674,  deposils,  securities 63 

997.  Jnue23,  lrfT4,  disburBemeDta  for  oharitles 6& 

298.  June  23,  ItfTJ,  drafts,  advanoes 19 

29B.  June  23,  1874,  drafts,  checks 35 

300.  June -23.  1874,  duties  United  States  attorney 120 

301.  Junes;!,  Iifl4,  sale  of  lands 371 

302.  Jnly22,  1874,  sales  of  iiinnitinns  of  war 56 

303.  Jiinuary  14.  1375,  mutilated  notes,  coin IflS 

304.  February  e,  1875,  refund  tas , .' 131 

oat.  February  8,  1875,  special  taxes 129 

306.  February  18,  1875,  aceonnta 114 

307.  February  18,  1875,  accounts,  certiScntes 155 

!.  Febmaryaa,  187S.  aoconnls 114 

309.  February  22,  1ST5,  accounts  for  services  performed 118 

310.  February  22,  1875,  certifioation  of  aceouuts 154 

311.  February  22,  1875,  marshaU'  fees,  limitation 16S 

312.  March  3,  1975,  advortieing 311 

313.  March  3,  1875,  aa  to  set-offs xxix,  xxxvi 

314.  MaichS,  1875,  celebrations 144 

315.  March  3,  1875,  chief  of  Bnrean  of  Accounts 351 

3ie.  March  3,  1675,  claima,  bnlances 213 

317.  MnrchS,  1875,  claim,  final  judgment 2i 

318.  March  3,  1675,  Deputy  Firat  Comptroller 61,70,249 

319.  March  3,  1875,  disbursing  clerk 349 

330.  March  3,  1875,  disburBetDents,  coiupensation  on 157 

3S1.  March  3,  1875,  expenses  of  sales 37, 5G 

'-  March  3,  1875,  expenses  Territorial  courts 190 

L  March  3,  1875,  land  grants 370 

I  March  3,  1875,  marine  hospitals 40 

L  Harsh  3,  1875,  tnaterials  or  auppliea  sold 38 

L  MBich3,  1875,  pay-roll  of  ReFresentatives 323 

397.  March  3,  1875,  proceeds  of  sales 44 

328.  March  3,  1875,  quoted  from 323 

329.  MarchS,  1875,  salaries M6 

330.  March  3,  1875,  salary,  ageuW 251 

331.  March  3,  1875,  salary  of  Ropreeentatives 399 

332.  March  3,  1875,  salary,  set-off 326 

S33.  March  3,  1875,  sale  of  public  property 46 

.  March  3,  1875,  set-off 205.906,908 

b  3.  1875,  settlement,  balances 913 

':  March  3.  1875,  Treasury  Department 9S& 

LHftroh3,  187S,  withholding  payments xxnt 

tbruary  10,  1870,  celebratious \W^ 
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339.  April  17,  1876,  celebrations 144 

340.  May  1,  1876,  celebrations 144 

341.  May  13,  1876,  celebrations 144 

342.  June  10,  1876,  Indian  treaties 370 

343.  July  12,  1876,  advertising 311 

Mi,  July  20,  1876,  celebrations 144 

345.  August  11,  1876,  sale  of  lands 371 

'M6.  August  15,  1876,  internal  revenue --• 853 

'M7,  August  15,  1876,  misconduct  in  office 35d 

:M8.  January  26,  1877,  salaries 5»1 

349.  February  22,  1877,  certifying  accounts 154 

:i50.  February  27,  1877,  advances,  drafts W 

351.  February  27,  1877,  checks,  pensioners l^ 

:}52.  February  27,  1877,  checks,  securities 63 

353.  February  27,  1877,  checks,  vouchers 32 

354.  February  27,  1877,  claimant,  voucher,  check 35 

a^5.  Febniary  27,  1877,  contracts 104 

356.  February  27,  1877,  disbursing  officers © 

357.  February  27,  1877,  fees 56 

358.  February  27,  1877,  hospital  service  account^j 53 

359.  February  27,  1877,  sale  of  materials  or  supplies 38 

360.  February  27,  1877,  sales  of  old  material 58 

361.  March  3,  1877,  celebrations 144 

362.  March  3,  1877,  pay,  monthly 363 

36:^.  February  28,  1878,  silver  certificates 301 

364.  April  29, 1878,  new  oifenses 288 

36.5.  April  29,  1878,  quoted  as  to  policy,  lottery,  &o 260 

366.  April  30,1878,  salaries *»0 

:J67.  May  17,  1878,  advertising 311 

368.  May  17,  1878,  assignment  of  contracts 104 

369.  May  17,  1878,  as  to  authority  of  Sixth  Auditor 3 

370.  May  17,  1878,  balances  on  mail  contracts 6 

371.  May  17,  1878,  construed 6.15 

372.  May  17,  1878,  drafts  of  subcontractors 123 

373.  May  17.  1878,  payment  to  subcontractors 3 

374.  May  17,  1878,  regarding  mails,  quoted  from 125 

375.  May  17,  1878,  section  2,  transfer  of  mail  contract 15 

376.  May  17,  1878,  section  3,  auditing  subcontractor's  accounts 5 

377.  May  17,  1878,  section  3  cited , 6 

378.  May  17, 1878,  section  3,  subcontracts  with  consent  of  Postmaster-General.  7 

379.  May  17,  1878,  subcontract 2 

380.  May  17,  1878,  subcontractors 124,  li5 

381.  June  11,  1878,  District  of  Columbia 261,  :W 

382.  June  11,  1^78,  District  Commissioners :*J6 

;W3.  June  11,  1878,  expenses,  District IKi 

384.  June  11,  1^*78,  government,  District  of  Columbia l^ 

385.  June  11,  1878,  quoted  from 261.!3*>4 

386.  June  11,  If^lS,  schools,  comj>eii.sat ion :)(»> 

387.  June  14,  1878,  auditors  duties xxvi 

3H8.  June  14,  1878,  claims 137.266 

389.  June  14,  1878,  claims,  report  to  Speaker 213 

390.  June  14,  1878,  claims,  Speaker,  House 207 

391.  June  14,1878,  disallowances 147 

31^.  June  14,  1878,  duty  of  aecowiiVwi^  o^Q,^ts,  exhausted  balances 23 
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SKI,  Jniiel4,  187^,  rojeciwi  cUims xx 

SM.  Jane  IT,  1678,  ailveniBing 

3»5.  June  19,  imy,  salsrieit 

,39f..  June  19,  19T8,  atolemi^ut,  Cummissioner  InleniBl  Seveuiie    

397,  June  30,  187tt.  iidvertiBioi!    

39rt  Murchl,  1879.  ftgenta 341. 

3H:'.  March  I,  ie79,  clninis 

400.  M.in:li  1,  1879,  clerks,  ngeutH 

«1.  March  1,  1»79,  inteiusl-rev.'aue  agciilB 

^02.  Msrchl,  1979,  quoted  from 

03.  Mawhl,  1870,  refmidoltai 189,131.135.316.313,319, 

4W.  Mnrrh  1, 1879,  Kplai'PniPtit,  Btauiui 

405.  March  1,  lf^9,  Bpcrial  taxiw 

4UH,  March  3,  1879,  appropriationa,  taxes 

407.  March  3,  1S79,  board  of  health Sa4, 

40H.  March  3,  1979,  Diatrict  roTeanes 

AfKI.   Man^ha,  1879,  National  Boanl  of  Health 221.293. 

410.  March  3,  lf»79,  public  health 

411.  M8roh3,  1879,  quoted  from -... 

41S.  March  3,  1(<79,  scu.  5,  deductions  for  fail urr  I«  porfomi 

413.  Junes.  1879,  board  of  health 2aa.2!f3,B24,aas, 

414.  Jane  3,  1679,  prrveoting  discaae 

415.  June  2,  1879,  public  health 

A16,  June  2,  1879,  pnblii:  health,  merchant  vesaela 

417,  June  12,  1879,  adTertisiDg 

416.  June  14,  1879,  board  of  health 

41S.  June  21, 1379,  pay.  monthly 

480.  June  S3,  Ir^TS,  Array  Kegulationa 

4BI.  June  23,  1879,  sale  of  old  material 

4S2.  Jnly  1,  1879,  bnanl  of  health 

4fla.  May  UH,  li*8ii,  Indian  landa ...3WS,3fiT, 

I.  MayJ8,  188«,  sale*  of  land,- - :« 

485.  Jane  7,  1880,  aathori/ing  Yorktiiwn  Celebration H 

4sfli.  June  7,  18W,  invitini;  French  gnesU 141.14 

4K7.  Jnn6  7,  1880,  monument  at  Yorktown 14 

<.  Junes.  1880,  advertising 31 

4119.  June  15,  ISdO,  pay,  Touohere Jil 

30.  June  16,  1B80,  admin  Utmtioo,  treaties £1 

4.11.  June  16,  1860,  assign  men  to 1 

I.  June  16,  lt*80,  assignmeuta  in  special  castas 'i 

i.  June  16,  ISttO,  board  of  boalth 4(1 

434.  June  16,  1880,  disbursements 

435.  Juno  16,  1H80,  epidemics 

4»6.  Jttnelfi,  lfi80,  Indians,  lands :MJe,;((i9. 

437.  June  16,  l«8ii,  public- liiiildings 

:.  June  16,  1880,  refuud  purchase  money 

',  January  21,  1881,  advertislug - 

440,  January  SI,  1«^1.  public  adverliaing ,37.  r>. 

441.  February  18.  1881.  Vorhtovrn  ceiitonuial  annivrtaary 

L  February  'H.  1881,  appropriation,  salary  conanlar  officers 

443.  March  1,  18S1,  advertising 

444.  March  3,  1881,  approprialion* -iU. 

446.  March  3,  1881,  flppr.)pnstiou8.  officers 307, 

■,  March  3,  1881,  appropriations,  taxes 
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447.  March  3,  1881,  board  of  health 2il,2W 

448.  March  3,  1881,  counterfeiting,  &c 214 

449.  March  3,  1881,  detection  of  crime 2® 

450.  March  3,  1881,  disbursing  claims 303 

451.  March  3,  1881,  epidemics 227 

452.  March  3,  1881,  expenses 249 

453.  March  3,  1881,  expenses  of  courts 1S3 

454.  March  3,  1881,  Government  Printing  Office 98 

455.  March  3,  1881,  Indians,  lands 366,371 

456.  March  3,  1881,  public  debt,  bonds , 200 

457.  March  3,  1881,  quoted  from 243.245 

458.  March  3,  1881,  salaries,  expenses  agents 243 

459.  March  3,  1881,  violations  internal  revenue  laws 245 

460.  June  7,  1881,  York  town  centennial  anniversary 143 

461.  January  28,  1882,  expenses  Tenth  Census 33 

462.  February  20,  1882,  powers  of  attorney :0 

463.  April  21,  1882,  lithocaustic  illustrations Ill 

464.  June  30,  1882,  appropriations 213, 214 

465.  July  1,  1882,  as  to  authority  of  commissioners  to  make  contracts 199 

466.  July  1,  1882,  District  of  Columbia 198,199 

467.  July  29,  1882,  quoted  from 275 

468.  July  29,  1882,  relief  of  the  citizens  of  Tennessee 275, 276, 277. 278, 279 

469.  July  29,  1882,  repayment  of  taxes 274 

470.  August  5,  1882,  agents*  disbursements - 383 

471.  August  5,  1882,  appropriations 213,302,3© 

472.  August  5,  1882,  appropriations,  full  compensation ^5 

473.  August  f>,  1882,  appropriation,  President  Garfield  ..  .372,373,374,875,377,37?, 

3j!K),384,:»%3^ 

474.  August  r>,  1882,  balance  of  salary '^) 

475.  August  5,  1882,  changeb  in  offices '215 

476.  Augusts,  1882,  claims,  postmaster ^ 

477.  Augusts,  1882,  clerks,  Halaries '^) 

478.  Augusts,  1882,  deficiencies 28l,2?>2 

479.  August  5,  1882,  deficiency  of  appropriations 2f6 

480.  Augusts,  1882,  digest  of  the  rules 36^2, 36:^  :J64 

481.  August  5,  1882,  employment  of  clerks 247 

482.  August  5,  1882,  expenses  sale  of  lauds 368 

483.  August  5,  1882,  Indians,  lands 36T 

484.  Augusts,  1882,  quoted  from 374.384,3-6 

485.  Augusts,  1882,  refund  of  tax 315,316,317,318,319.320 

486.  August  5,  1882,  reporter  Supreme  Court 296, 297, 298, 29l»,  301 

487.  August  S,  1882,  reports  of  Supreme  Court ^KV 

488.  August  5,  1882,  sales  of  lauds 366,  :W9 

489.  August  5,  1882,,  Secret  Service 219 

490.  August  5,  1882,  section  4  quoted  as  to  elerks 247 

491.  August  5,  1882,  section  4,  quoted  as  to  otBoers  aud  employ^^s 217 

492.  August  5,  1882,  special  agents 61^ 

493.  August  5,  18^2,  substitutes :^7 

494.  August  S,  1882,  Treasury  Department 251 

495.  August  7,  1882,  as  to  epidemics xu 

496.  August  7, 1882,  boards  of  health 223,224 

497.  August  7, 1882,  contested  election  cases 324 

498.  August  7,  1882,  expenses  board  of  health 226 

499.  August  7,  1882;  extra  pay 362 
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500.  August  7,  1882,  Freedmen'a  Hoapital 397 

5(Jl.  Atignstr,  ISB2,  National  Boaril  of  Health 'J2t,  229,396 

Mi.  August?,  1B83,  pay  of  officers  audemployita  of  House 364 

5*33,  August  7,  1S82,  preservatiou  of  public  baildings UH 

504.  August?,  188a,  prBSident  board  of  heaJtli 335,386 

505.  August  7,  1882,  quBtautinc 239 

506.  Aaguet?,  1882,  quoted  from l 362, 3C4 

507.  AoguBt  7,  1S8S,  salaries  of  officers  and  emplo^^s S31 

508.  August  7,  1882,  Balary  of  Kepreseutfttive 330 

509.  August  7,  1882,  aop  pressing  couutcrfeiting 219 

510.  March  3,.  1863,  adjustlug  salaries  of  postmaatera xxi 

511.  Marcb  3,  1883,  appropriationi for  postal  service -XXI 

513.  Hiircli3,  1883,  claim  referred  to  Court  of  OlniniB xxxv 

S13,  Harcb3,  1883,  olasaea  of  aooounts 354 

5U.  March  3,  1883,  Deputy  Comptroller 286 

515.  Harcb  3,  1883,  tax  on  banks 407 

516.  March  3,  1883,  tax  ou  national  bauks 401 

517.  March  3,  1883,  quoted ixxrv 

518.  March  3,  1883,  quoted  from 385 

^19.  June  30,  1883,  appropriations 313,214 

520.  Augusts,  1883  (private),  quoted  from 316 

521.  Territorial,  not  incoDsistent  with  the  Constitution 150 

522.  To  prevent  frauds  upon  the  Treasury 23 

1.  Civil,  as  to  judicial  proceedings  against  accototing  officers xxxvi 

2.  Of  legislature,  meaning  of 151 


1.  As  to,mftkiug«ppropriationB xix 

3.  Jurisdiction  of  Firet  Coniptroller  as  to  construction  of  appropriation 

acta XX 

3.  Of  Coagrem  are  paramonnt 170 

4.  Of  Congress,  aeto xxiii 

.1.  Of  reconstruction 343 

6.  Prescribing  fees  and  compensations,  as  to xvui 

7,  Prescribing  salaries,  as  to xvm 

Aeluat  Settla-i— 

1.  As  to  public  lands  in  Kansas 370 

JdiUlii/Hai  Compenialion — 

1.  As  to 306 

2.  Effect  of  provisions  for,  in  act  of  Augusts,  1832 317 

3.  Papuentof 147 

Additioiml  J'ay. — (See  Additional  Conpeniation.)  _ 

Additional  trip»— 

1.  As  to  carrying  mails 2 

AdditiiM— 

1.  As  t«  repeal 863 

Adfudicaled  Co* 

■    «  to  regiirtered  bonds 290 

AdjiulKtent — 

1.  Of  accounts  relating  to  sales  of  land 369 

2.  Of  claims,  as  to xxxix 

3.  Of  salaries  of  postmasters,  as  to xxl 


I 
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Administration — 

1.  Ancillary  letters  of 231 

2.  As  to,  District  of  Columbia \ri 

3.  Principles  of,  stated iJS 

4.  Upon  personal  estate i3J 

5.  Where  and  when  ancillary 1^ 

Administration  of  Estate — 

1.  Diifierence  between  a  claim  against  Govemment  and  a  Treasory  draft..  '233 
Administrator — (See  JE'jrecufor;  Foreign  Guardian.) 
Administrator — 

1.  Appointed  in  a  foreign  country 231 

2.  Appointed  in  District  of  Columbia,  authority  of iSl 

•  3.  As  to  claim  by xxivu 

4.  As  to  place  of  appointment  of '. 331 

5.  As  to  salary  due  deceased  public  officer 270 

6.  In  District  of  Columbia,  authority  of 231 

7.  Powers,  duti  es,  and  responsibilities  of,  as  to  bonds VH 

8.  Recovery  of  debt  by 182 

Administrators — 

1.  Of  deceased  executorsand  administrators 191 

2.  Question  between  rival 234 

Adihiralty — 

1.  As  to xxvm 

Advances — 

1.  Of  money  to  disbursing  officers n 

2.  Of  money  to  disbursing  officer,  as  to IS 

3.  Of  public  money % 

4.  Postal  service 18 

5.  To  disbursing  officers ..". 14 

Adverse  Claimants — 

1.  Rights  of,  in  Treasury  Department M 

Advertising — 

1.  Claim  for 3>Ji> 

2.  For  public  supplies,  re<iQirement^3  as  to \y^) 

3.  In  District  of  Columbia 'S!,'A 

4.  Revised  Statutes,  as  to 311 

Adrertisemtn  t« — 

1.  As  to  contracts li)? 

2.  Ordered  for  publication 311 

Affidavit— 

1.  Of  claimant,  as  to xxx 

2.  Of  complainant,  disposition  of '?i 

3.  Of  Jolin  D.  Sanborn,  as  to  unpaid  legacy  tax *ii*D 

4.  Quoted  from,  in  Walshes  case 1:24 

5.  To  be  used  as  evidence 1*22 

Affirmation— {Sea  Oath.) 

Affirmatives — 

1.  In  statutes  introducing  a  new  rule,  imply  negatives Itll 

Affirmative  Statutes — 

1.  Repealing  power  of 160 

Affirmative  Words — 

1.  Sometimes  imply  a  negative It'd 

Agt-ncy-Delegation  cane 60 

Agency— 

1.  As  to  thto  public  bealtb 230 

2.  Laws  of  official  a^A  ot  v'c'^'^'J^^^ * '^ 
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Page. 
Agent — 

1.  Acting  under  power  of  attorney  cannot  receive  payment  of  claim  from 

a  disbursing  oflBcer 14 

2.  Of  contractor  for  carrying  mails ^ 

Agents — (See  Pension  Agents,) 

1.  And  officers  who  have  no  districts 158 

2.  For  disbursing  appropriations  for  public  buildings 15^ 

3.  Of  corporations 31 

4.  Of  Post-Office  Department 158 

5.  Of  Treasury  Department,  as  to  abandoned  or  captured  property  taken 

bv XXXVIII 

6.  Postmasters  as  disbursing 155 

7.  Right  of  Department  to  employ  and  pay 434 

Agreement — (See  Assignmentf  Transfei',  Lien.) 

1.  Power  to  ratify  an,  can  only  exist  when  there  is  an  original  power  to 

make  it 107 

Agricultural  Department — 

1.  As  to 360 

Agricultural  Products — 

1.  Sales  of 55 

Agricultural  Export — 

1.  Authorization  of  publication  of 9^ 

Aid^ 

1.  For  State  and  local  boards  of  health 225 

Alien  Husband — 

1.  Rights  of 170 

Allegiance — 

1.  As  to  direct  taxes 337 

Allotments — 

1.  Of  officers  paid 27 

AUo\oance — 

1.  By  Commissioner  of  Internal  Revenue,  may  be  impeached  by  courts 137 

2.  Made  by  Commissioner  of  Internal  Revenue,  as  to xxxii 

3.  Or  statement  of  a  claim 13 

Allowances — 

1.  For  extra  services  Schedule  **  A"  as  to  illness  and  burial  of  late  Presi- 

dent Garfield 381 

2.  Growing  out  of  the  illness  and  burial  of  late  President  Garfield 872 

3.  To  district  attorneys 269 

Ambiguitg — 

1.  Or  doubtful  construction  in  revenue  acts 283 

Ambiguous  Provisions — 

1.  Of  statutes,  construction  of 162 

Aml^uous  Statutes — 

1.  As  to  construction  of 315 

Amendment — 

1.  As  to  appropriations 338 

Amendments — 

1.  And  changes  in  bills  on  their  passage  through  Congress 219 

American  People — 

1.  Celebration  of 143 

American  Seamen — 

1.  Destitute  at  foreign  ports 26 

American  Usagt^ 

1.  Social  and  public 144 
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Amovnt — 

1.  Due  contractors,  power  of  Sixth  Auditor  to  determine 4 

2.  Of  salary IS 

3.  Payable  to  marshal  for  fees  and  mileage VSi 

Amounts  Awarded — 

1.  To  claimants  as  to  illness  and  burial  of  late  President  Garfield 39 

Amounts  Certified — 

1.  To  be  paid  on  account  of  the  illness  and  burial  of  late  President  Gftrfield.     39 

1.  Stated  as  due  to  claimants  as  to XX 

Ammunition — 

1.  Sales  of  obsolete  and  unserviceable SI 

Ancillary  Administration — 

1.  Where  appointed 18 

Ancillary  Letters— 

1.  Of  administration  in  the  District  of  Columbia Sn 

2.  When  required SB 

Anniversary — 

1.  Of  the  battle  of  Yorktown,  October  19, 1881 Ill 

Annual  Appropriation — (See  AppropriatUm,) 

1.  Asto tS 

Annual  Appropriations — 

1.  As  to ., XIX 

Annual  Report — 

1.  Letter  of  Secretary  of  the  Treasury,  as  to  permanent  legifllation 30 

Annxuil  Salaries — 

1.  Appropriations  for ilS 

Annual  Salary — 

1.  Of  some  offices  increased f6 

Annual  Sale — 

1.  Of  old  material  and  condemned  office  property Z! 

Annual  Statements — 

1.  To  be  submitted  to  Congress it 

Annulment —  * 

1.  Of  contract  for  carrying  mails 5 

Anomalous  Statutes — 

1.  Authorizing  payments  from  money  which  has  not  been  deposit^^ 36e 

Ante-Nuptial  Contracts^ 

1.  As  to  property 175 

*'Any  Claims''— 

1.  Meaning  of  expression If 

Appeal — 

1.  As  to  the  ftght  of XXI 

2.  From  decision  of  Sixth  Auditor  to  First  Comptroller 3M 

3.  From  Sixth  Atiditor  as  to XiX 

4.  From  Sixth  Auditor,  jurisdiction  of  First  Comptroller  in  relation  to....  '     > 

5.  From  Sixth  Auditor,  jurisdiction  of  First  Comptroller  over H 

6.  From  the  Sixth  Auditor 1» 

7.  Mail  contractor  may  appeal  to  First  Comptroller  from  decision  of  Sixth 

Auditor 1 

8.  Of  Postmaster-General  from  Sixth  Auditor 5 

9.  Right  of 9» 

Appeal  Cane — 

1.  Dorsey's 1 

Appendix ^ 

Appendixes — 

1.  To  decisions  oi"FVt%tComvtto\\et,%A\ft XX 


'pplicalion— 

I.  Of  hiisbaud  of  ]u 


'ppoialmeHl— 

1.  Of  sdniinistrator 

2,  Of  a  clerk's  HnbBt it ute 

;i.  Of  olorks  lo  javcatigat« 

4.  Of  officers  and  euiployiSs,  how  iiiiule.. 
'ppoiutmentii-' 

I.  Sbould  b«  delayed  or  omitted 

'ppraiiert  of  Cimltmi — 

1.  Distriuls  nssiii^ed  to 

ppnUlm  of  MrrehaniiUe- 


1.  Ah  t( 


Appropriaitd  " — 

1.  Effect  of  abseuce  of  expietisiou,  iu  nppiopHi 
ppropHalion  Act— 

1.  Ab  to  [luytuent  of  ezpeosesof  Balea  of  land.. 

3,  Office  aud  salary,  existiug  by  terms  of 

pptvpriatimi  Acta — 

1.  As  to  conBtrnction  of 

o  Indiaus.. 


tm, 


In  relation  ti 
tpriailoH — 

1.  Applical 

2.  Apt  words  t 


o  olijeots  not  anthorized , 

o  make  aii -. 

3.  As  to  civilisation  fund 

4.  Consalar  and  diplomatic 

5.  Fabe  description  in  act  making 

fl.  For  detection  of  Irandb 

T.  For  ospensea  of  Tenth  Census 

e.  For  National  Board  of  Health 

9.  For  ofQce  of  Supreme  Court  reporter 

10.  For  payment  of  conpou  bonds  always  available 

It.  For  the  erection  of  a  niouument  jtt  Yorktown 

Vi.  In  aid  of  State  and  local  boards  of  health 

13.  Limlta  of  officer's  authority  over  disbursement  of 

14.  Mode  of  disborsement  of . 

.  What  is  a  legal 

IpproprfafioN — ExlentiifH  Caie — 

1.  lo  this  case  the  reference  on  page  S15  to  4  Opiuioos  shuald  be  to  page  123. 

1.  Amount  and  per  cent,  of  for  expenses  of  District  of  Columbia 

2.  Ah  to  District  of  Colninbia 

3.  A4  to  pnblic  health 

4.  As  to  the  various  kinds  of 

5.  Direct-tax -acts  considered  as  to 

6.  Eihansted  balances 

7.  Expend^  nu dor  direction  of  National  Board  of  Health 

8.  Extension  of,  beyond  fiscal  year : 

9.  Forconrtsin  Territories 

1(1.  For  expenses  of  the  Government,  as  to 

11.  For  fiscal  year  1B83,  terms  and  etTeot  of  act  making 

la.  For  general  purposes,  use  of 1 

13.  For  Government  Printing  Office 

H.  Mis.  3T 30 


M 

m 
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I   ApfTOprwlionii — Coiitinlieil. 

14.  For  public  bnildings,  (iislitirofimciil  of 

15.  For  [mliho  schools  DiBtrict  of  Coliinibift 

l<i.  lutelitian  of  Con^^esa  aa  to  permauent  specifio 

17.  Perm«nsiit  specilic 

IS.  QncHlioDH  ns  to  wbctlioiacta  moko 

19,  Stjleand  title  of  octmuking 

20.  Use  iil'iu  lioQrd  of  health  cose 

I   Approprlalim  IVamiHl— 

1.  DisiHiaition  of 

I  Apt  ipnrrf) — 

1.  Ab  to  appropriationB 

Arbitralion — 

1.  Ah  to  pdyiuentfl  to  a,  HUbcDUtrnclnr  fur  carrying  lunila.. 
Jrbilralor— 

1.  Caniiot  Aevolve  hia  duty  upon  auother 

2.  Delegation  of  rlnty  by 

ArgvtHvat — 

1.  Of  Hon.  E.  C.  CftDip  in  EvMB'it  ctue 

a.  OfRirhntd  Crowley  ill  Crnwloj'a  cue 

3.  Of  Witlinin  H.  Treacott  in  dirccr -tax  cose 

1.  As  to  ACis  of,  iu  enppressiDg  the  robollioD 

12,  Ab  to  property  ileutroyeil  or  appropriatoil  hj 

Anng  COiilrarfort — 

1,  Aa)ii);uiueut8  of 

ArMg  nf  (A«  Vnikd  Statrt — 

1.  Begnliitiuna  of M 

Army  Begulalioiit — 

1.  Of  lea-l,  condemned  military  stores 

%  Of  ISfEl,  par.  1033,  expeuaee  of  sales  of  military  storaa 

3.  Of  1S63,  r^ieracil  to 

4.  Of  18S1,  par.  1C32,  proceodaof  sales  of  public  property 

5.  OflWl,  par.  1623,  net  procufila  of  sales  of  pnblio  propettj'-. 

6.  Of  IWl,  par.  1K3,  sbIps  of  Govumnicnt  properly 

7.  Of  ISSl,  par,  1624,  deposit*  of  pruoeeda  of  sales 

a  Of  ISdl,  par.  1625,  coi]ileinne4)  military  stores ^f^' 

9.  Of  1881,  par.  1635,  coo dcutied  military  supplies 3|i 

10.  Of  1^1,  par.  1625,  sate  of  (!oniIemDe<l  stores Jt 

11.  Of  1861,  par.  1626,  furnishing atnres  or  property ...._.  ft 

12.  Quotations  from ^ 

13.  Kegarding  sale  of  condemned  supplies ....,.,.,...  || 

Atrai>sniiriit — (See  Jttigmunl.)  | 
Arrai— 


1.  War 


it  of... 


Arlhiir,fhei,Urr  J.— 

I.  Copy  of  order  of,  aa  President,  as  to  dntieH  of  I'irsl  Com 

Deputy  First  Cumptroiler 

Articitt  of  .imtHdmeiil — 

1.  ToIlieCouatitutJon.aHin 

Arlklt  II— 

1,  Section  4,  of  Ilie  CouBtiCulion,  as  to  meaning  of,  "officer'',. 

2,  Septiou  4,  of  the  Constitution  referred  to 

Articlt  rl— 

1.  SecHon  S,  of  the  Constitution  referred  to 


Index  to  Decisions, 


vitUdrawing 1T7 


And  oi>llection  of  duties  and  tnxes.. 

or  contract  for  carrying  mails. . 

Of  dpUoioDcy  tar 

Oflegaay  t«x,  return  for 

Of  tnxeaon  lands 

Diviti^n — 
Establisbmeot  of 


..  Adnuuistratioo  of... 

I.  Debts  and  leaaett 

1.  Of  thp  first  estate,  a 


inadmiuii^tcred.. 


.  Aft^risaning  of  warrant  for  payment  of  claim 3G 

L  Ah  l«  disposition  of  bonds 194 

),  By  offloer,  of  futuve  salary  void.. li 

I.  By  operation  of  law,  force  of,  out  of  the  territory  of  the  law-maker 237 

I,  By  Treasury  employ*,  of  accruing  salary  forbidden 17 

i.  EzecDtion  and  acknowledgment  of . .  203 

'.  EzecDtion  of \S4 

.  Impeaching  validity  of xui 

I.  Imperfect  in  a  registered  bond 28G 

I.  In  blank,  as  to  title  to  registered  bond S9li 

.  Of  a  debt 2e9 

I.  Of  bonds 

I.  Of  bonds  by  aiecntor  to  himself 

I.  Ofbondsor  coupons 


S3 
184 


asi 

1.  Of  certificates  by  masters  of  vessels 3(! 

'.  Ofchoses  in  action  as  to  registered  bonds 292 

1,  Of  claims 1.1 

K  Of  compensation  not  yet  dne 122 

K  Of  Government  registered  bonds  by  wife... ITCI 

„  Of  nogotialilo  securities,  right  of  wife  to  make 170 

^  Of  oneofllcur  topiirfonn  thedutiesof  another 284 

I.  Ofpartiulerestin  bonds 202 

I.  Of  registered  bond,  execution  and  acknowledgment 28S 

I,  Of  registered  bond  to  be  acknowledged -.. 287 

t.  Of  salnriHS,  compensationB,  and  claims xx 

',  When  rigbtto.is  based  on  an  equitable  title XL 


Fii-sl  CnmptroUer's  Offi, 

jHUjiimcHf—ContUuit 
ti.  ny  impllcoiion 

7.  By  opoTBiion  of  low-. ..... UtS  ( 

S.  By  ■'ejirtiMinTalivcB  nod  ■ucucbkoih IM;tV  I 

0.  CouWeto  over  validity  of H  | 

10.  DiffereuuB  luitwecu  jiowors  urttttomoy  and.. 

11.  For  the  beoeflt  of  creililorH.. 
Vi,  In  blauk.of  lioudspnu  title  by  ilulivory.. 
l:t.  lu  Mauk  of  regiHttroil  bondB,  effect  of. . 

14.  Of  Anuy  contractors 

15.  Of  daiuw  HKuinst  tbc  United  Statu«,a)t  to.. 

IB,  OfolnimB,  sdcenuniug  validity  of IT  \ 

IT.  Of  elaiiusHlioTild  uot  be  reoogniatKl 1* 

IH.  Of  cloimB,  when  void .         '    " 

19,  Uf  onntroctt)  nitb  Indiana  may  be  tuadc 

!iO.  Of  JiidgmBnts  against  Unit«il  Statua 

21.  OfBalAiioH,  KB  tn  validity  of 

m.  Of  trausfeTM  of  mail  routracta 

ai.  Underact  May  (*.  ITIB 

iU.  Under  ftiit  of  June  30,  1864 

an.  Under  ttot  June  18,  1880 J 

ae.  WTiBQ  uot  void 

S7.  WbHllicr  recognlxedln  Court  of  Clainui.. 

Se.  Wliiob  are  not  within  the  statute 

2».  WiBilomiif  statute  against 

AtiigHorn  and  afi'j'trtt— 

1.  BigliUlwtweeii , 

1.  As  to  registered  liundo 

jMlttant  AppraUtn  of  Cialomt — 

1.  Districta  asuignod  to 

AuWant  Collmlort — 

1.  Diatrictn  assigned  to tt|. 

Attiilaat  fN»pn)(or«— (Se*  Iiupvclom.) 

AultlaHl  iteeamgrra — (Sue  Mlnengen.) 

Aatittant  I'oitmailer-QeKtral — (See  rmlmiutcr-Geiierat,) 

Aiiitlant  Seeretarg — 

1.  Dclegal«(l  to  sign  cfrtnin  warrunla 

i.  Qaestioii  laiaed  by,  as  to  account  of  Rlohard  CtowIoj.. 

3.  Reply  of  tbe  ComptrOlier'a  letter  as  to  per  diem  fe« 

4.  Treasury,  additional  datios  of 

5.  Treasury,  duties  of 

6.  Treasury,  ofllce  of,  when  created 

Auiitatil  Trtauurm — (See  TV«uurer.) 

J(ri>(iiHl  IVfla»iirer XXVff 

I.  Liability  of.M  to  peuHions.. 
AttUlaitt  TreaiHrert— 

1.  As  to  districts - 

I.  Charitahie  aud  otbcr 

AlherlOH  f  Co,'* 


1.  &Ht< 


m  of  material  for  distillation. - 


Jlhtrtou,  J.  M.~ 


Inde.v  to  iiecinioiis. 

Uorntif — (See  Adininhtralor  ;  AgenI ; 
ttornft) — 

1.  A.  L,  Merriman,  in  HiUstfaiVs 

2.  CliurleB  E.  Hovey,  in  Walsli's  c 

^  CUiniB  coUectDtl  b; 

*.  Qeorge  L.  Douglaas.forSauborn 20cl 

5.  Ooorge  L.  Doufjlnss,  iu  Mulakof  Bitlurs  ci 

6.  Rnliort  fl.  Ingersoll,  in  Doraey's apiK^al  ci 

7.  SnKpousinu  III' ilisbariiittDt  of .. 

a.  Williaui  Hi'nrr  Trescot,  for  State  of  South  Carolina  .. 
9.  W.  Lille.^s  for  Tuylor  in  Doriwy's  aptwal  ni 

W.  W.  8.  Biisti,  in  DoHoy'B  apponl  oaao.. 
It.  Wilb  amisent  or  proper  officera  clnininot  luuy  oliange  Lis. . 
^-(Snrral  Brarilcr — 
I.  Letter  of,  to  First  CoiuptroUei'  refrirrod  U 
y-lSmn-at  Caleb  Cmhing — 
,  Opinion  of,  as  to  legul  si){ijutiire  qu( 
wy-Otnera}  Charla  Dmeitt — 

.  As  to  nnperroruieA  contracts 102 

it.  Opinion  nf,  regarding  eicbnuge  of  printiu^-pn 

jf-Gmerat  UrillemlM — 
1.  Oploiitn  of,  n»  to  contracts 

H-Oattfritl  Ifirl— 
..  Disunssiun  l>y,  ha  to  meaning  of  aignul 
9.  Qnoled  as  to  Ipgiil  signatiii 
torwy-nmrraf— 

I.  Av  to  opinions  nf. 

fi.  Circular  of,  as  to  wurrunta 

3.  CTain)  of  Riubiird  Crowley  approved  by . 

4.  Opinion  of,  as  to  locul  asaets quoted 34(1 

5.  Opinion  of,  as  to  poBtinu^tora  as  tlisbnraing  ngeutJ)  - . 
fl.  Opinion  of,  July  21, 1863,  veforrod 
7.  Opinion  of,  may  lie  required  by  the  head  of  any  Department.. 

6.  Opinion  of,  regarding  seotion  34TT,  Revised  Statntea.. 
9.  Opinion  of.  vol.  1,  p.  5Ha,aceoimting  officers 147 

10.  Opiniouof,  vol.  1,  p.  59S,  noconnta,  balances.. 

11.  Ol>iaion  of,  vol.  1,  p.  684,  accounting  o 
IS,  Opinion  of,  vol.  1,  p.  634,  aocoonts,  balances. . 

13.  Opinion  of,  vol.  1,  p.  634,  irawers  of  President.. 

14.  Opinion  of,  vol.  1,  p.  670,  signature  of  Secretary.. 

15.  Opinion  of,  vol.  1,  p.  67^,  accounts,  balancM.. 

111.  Opinion  of,  vol.1,  pp.  681-184,  equitable  claims XUi 

17.  Oplnionof,  vol.  1,  pp.  U81-<><4,  relation  of  executive  tojndicialanthority.xxsviii 
IB.  C^inion  of,  vol.  I,  p.  684,  rigbla. 

p.  Opinion  of,  vol,  1,  p.  699,  accounting  officers.. 

SO.  Opinion  of,  vol.2,  p.  209,  referred  to iEtH 

91.  Opinion  of,  vol.  3,  p,  359,  duties  of  offlcurs,  advertising.. 

•a.  0|liniou  of,  vol.  S,  p.  359,  public  c 

33,  Opiuiou  of.  vol.  3,  p.  504,  hnsband,  wife,  domicile,  seonritieB.. 

44.  Opinion  of,  vol.  3,  p.  504,  referred  to 

So.  Opinion  of,  vol.  'J,  p.  635,  accounts,  linlances.. 
d!.  Opinion  of.  vol.  3,  p.  GK,  accounting  officers.. 
Jt7*  Opinion  of,  vol.  3,  p.  650,  acconntiiig  officers... 
%,  Opinion  of.  vol.  S,  p.  f&O,  aci^ounts,  balances... 
dp.  Opitilon  of,  vol.  2,  p.  HTiO,  n 
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30.  Opinion  of,  vol.  2,  p.  714,  exigencies  of  imblic  service 114 

31.  Opinion  of,  vol.  3,  p.  1,  accounting  officers,  and  accoants........  140,141,147 

32.  Opinion  of,  vol.  3,  pp.  1,  15,  19,  referred  to 140,141 

33.  Opinion  of,  vol.  3,  p.  13,  appropriations,  moieties SOT 

34.  Opinion  of,  vol.3,  p.  15,  accounting  officers - 147 

35.  Opinion  of,  vol.  3,  p.  15,  accounts,  balances 140,141 

36.  Opinion  of,  vol.  3,  p.  17,  accounting  officers 147 

37.  Opinion  of,  vol.  3,  p.  17,  appropriations,  vouchors 14e 

*^.  Opinion  of,  vol.  3,  p.  18,  accounting  officers 147 

39.  Opinion  of,  vol.  3,  p.  18,  accounts,  balances 140,141 

40.  Opinion  of,  vol.  3,  p.  18,  appropriation,  vouchers 14S 

41.  Opinion  of,  vol.  3,  p.  18,  disallowances 147 

42.  Opinion  of,  vol.  3,  p.  29,  aid  to  accounting  officers xxxiv 

43.  Opinion  of,  vol.  3,  p.  30,  executor  demanding  payment  of  claim xu 

44.  Opinion  of,  vol.  3,  p.  148,  accounting  officers 147 

45.  Opinion  of,  vol.  3,  p.  329,  rightB  of  claimants Xi. 

46.  Opinion  of,  vol.  3,  pp.  531  and  718,  authority,  executive,  jadicial  ....  xxx^in 

47.  Opinion  of,  vol.  3,  pp.  531  and  718,  validity  of  claims xu 

48.  Opinion  of,  vol.  4,  p.  80,  accounting  officers W 

49.  Opinion  of,  vol.  4,  p.  123,  salaries *15 

50.  Opinion  of,  vol.  4,  p.  248>  agency - 4* 

51.  Opinion  of,  vol.  4,  p.  248,  commissioners,  agents 248,349 

52.  Opinion  of,  vol.  4,  p.  248,  powers  of  President xxm 

53.  Opinion  of,  vol.  4,  p.  249,  accounting  officers 147 

54.  Opinion  of,  vol.  4,  p.  528,  terms  of  Supreme  Court 13* 

55.  Opinion  of,  vol.  5,  p.  85,  claim 16,l?,tf 

56.  Opinion  of,  vol.  5,  p.  85,  rights  involved  in  claims xxivm 

57.  Opinion  of,  vol.  5,  p.  h4),  claimants xxxiv.U 

h^.  Oi>iiii(>n  of,  vol.  5,  p.  273,  limitations  of  compensation 303 

59.  Opinion  of,  vol.  .5,  p.  387,  accounts,  balances 1** 

60.  Opinion  of,  vol.  5,  }).  5<)6,  advertising,  duty  of  oi^icers lOl 

61.  Oi)inion  of,  vol.  .5,  p.  ')i\\\,  contractH IW 

<»•?.  Opinion  of,  vol.  5,  p.  678,  expenses  of  courts I5fi 

<W.  Oiiinionof,  vol.  6,  p.  81,  rights I** 

64.  Opinion  of,  vol.  6,  p.  220,  authority  of  President xxin 

65.  Opinion  of,  vol.  6,  i>.  388,  expenses  of  couits W 

i)^.  Opinion  of,  vol.  6,  \\.  406,  contracts,  advertising l''I 

67.  Opin ion  of,  vol.  6,  \).  557,  debtor,  administration '^^ 

68.  Opinion  of,  vol.  6,  p.  559,  administration,  District 23r 

69.  Opinion  of,  vol.  6,  p.  560,  dobt** i*' 

70.  Opinion  of,  vol.  6,  p.  <500,  in  regard  to  Presidential  powers Xlin 

71.  Opinion  of,  vol.  7,  p.  80,  executive,  judicial  authority x^x^ui 

72.  Opinion  of,  vol.  7,  p.  80,  remtMli(;H  as  to  claims XUi 

73.  Opinion  of,  vol.  7,  p.  240,  regulations,  bonds H 

74.  Opinion  of,  vol,  7,  p.  2t2,  administrations ^ 

75.  Opinion  of,  vol.  7,  p.  242,  referred  to ^ 

76.  Opinion  of,  vol.  7,  p.  272,  administrations ^ 

77.  Opinion  of,  vol.  7,  p.  303,  compensation  for  services 1^- 

78.  Opinion  by,  vol.  7,  p.  303,  expenses  of  conrts ^^ 

79.  Opinion  of,  vol.  7,  p.  303,  frauds,  ambiguities ^ 

80.  Opinion  of,  vol.  7,  p.  303,  salaries *^* 

81.  Opinions  of,  vol.  7,  pp.  439, 488,  and  729,  duties  of  Sixth  Auditor ^ 

S2.  Opinion  of,  vol.  7,  p.  453,  authority  of  President ** 

83.  Opinion  of,  vo\.  *},  v.  ^m,«LW\\voT\\.'s  '^IVx^^vdeut -^ 
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tM.  Opinion  of,  to].  T,  p.  597.  siKua lures TO 

•35,  Opinion  of,  toI.  7,  p.  610,  eixpensesof  couite MS 

86,  Opinion  of,  vol.  8,  p.  39,  bead  of  Depftrtmeat itTT 

d7.  Opinion  of,  rol.  8,  p.  98,  adraJDiBlralion,  treatlM 937 

W.  Opiiiion  of,  vol.  8.  p.  409,  acoousU XSXH 

&S.  Opiniou  of,  vol.  9,  p.  19,  odTertimng,  eonlraeta,  appraprUtioua ^.-  ICXt 

90.  Opinion,  vol.  9,  l>.  34,  occnuiit  once  licord XXXI 

»1.  Opinion  of,  Tol.  9,  p.  35,  as  to  accounts XXXII 

Bi.  Opinion  of,  vol.  9,  p.  3<i,  n»  to  TK.taur;  Departmeot... xvi 

113.  Opioiouof,  vol.  9.  p.  30,  i|noted  fruni xv: 

04.  Opinion  of,  vol.  9,  p.  ITD,  district  at tortiey a,  aampouwtlon WJ 

»5,  Opinion  of,  vol,  9,  p.  18S,  claims !'■ 

96.  OpinioB  of,  vol.  9,  p.  166,  transfers  of  elaims IT 

S7.  Opinion  of,  vol.  9,  p.  ISS,  warrants,  aasignincnta Vt* 

9^  Opinion  of,  vol.  i>,  p.  lilO,  oluima 21 

99.  Opinion  of,  vol.  9,  p.  192,  claim» Sil 

100.  Opinion  of,  voL  9,  p.  200,  udministration U:i8 

101,  Opinionof,  vol.9,  p.870.  evidence awt 

109.  Opinion  of.  vol.  9.  p.  313,  bonds,  iatewst 8h7 

103.  Opinioi)  of,  vol.9,  p. 413,  purcbanes  of  TrcaBniy  notes 3^ 

104.  Opinion  of,  vol.  9.  p.  413,  relerred  to 3PJ 

105.  Opinion  of,  vol.9,  p.4!)0,  accounts,  balanerg.... ., 141 

106.  Opinion  of,  vol. 9,  p. 5^4,  as  to  powc rs  of  [>rt»»idcQt XXIII 

107.  Opinion  of,  vol. 9,  p. 003,  odveriUiu);,  coiilraut*,  appropriatioDi I'M 

lOa.  Opinion  of,  vol.  10,  p.  4,  subletting  contracts I 

109.  Opinion  of,  vol.  11),  p.  4t4,  ocuounts,  bulauoos 14il 

110.  Opinion  of,  vol.  10,  p.  74,  pa  to  powoni  of  President XXlll 

111.  Opinion  of,  vol.  10,  p.  191^,  coirecttng  acoounta xxxu 

112.  Opinion  of,  vol.  10,  p.  ■i3[>,  as  to  accouDl« XXXII,  XXXIII 

113.  Opinion  of.  vol.  10,  p.  235,  correcting  lialsncea XXXll 

114.  Upiniouof,  vol.  10,  p,K^.  aa  to  accounting  offloen XXV 

115.  Opinion  of,  vol.  lU,  p.  359,  reoiiening  accoiinta ZXXI 

116.  Opinion  of,  vol.  10,  p.  Wi,  pnblie  contract* 97 

117.  Opinion  of,  vol.  10,  i>.41(!,  contracts 1« 

lie.  Opinion  of;  vol.  10,  p.  4-A  coDtracta ., lOS 

119.  Upiniiiu  of,  vol.  10,  p.  JSH,  compontation 300 

IdO.  Opinions  of,  vol.  II,  p.  G.aa  to  being  a  lav  advtaM XVI 

12L  Opinion  of,  vol.  11,  p.  !>,  (juoleil  from XVt 

1!23.  Opinions  of,  vol.  II,  p.  6.  aa  l«  advice  to  an  Anditnr xvii 

133.  Opinion  of,  vol.  11,  p.  6,  quoted  from xnt 

124.  Opinion  of,  vol.  II.  p.  T.  d«  to  claloia.. 

Id5.  Opinion  of.  vol.  11,  p.  7,  claimant*, righta  of.. 

120.  Opinion  of,  vol.  11,  p.  -DiT,  rxli^ncica  of  pnblle  •orrle*.. 
1X7.  (pinion  of.  vol.  II,  p.  tiff7,  offlcUl  U 

L  Opinion  of,  vol.  I?,  p.  W.refeTTedto XXVm 

199.  Opinion  of,  vo>.  1'^  p.  134,  oltlrlal  Icna.. 

130.  Opittluu  of,  vol.  IX,  p.  440,  tniiire  uf  vOIm II* 

13L  Opuiion  of,  roL  12,  p.  Vi7.  I«aure  of  oflica.. 

131.  Opinion  of.  toL  1-2,  p.  4dO,  tunnre  of  offlc*.. 
133.  <^nion  of,  vol.  LI,  p.  14^  aeeaanta,  h 
IM.  OpJslonof,  ToL  14,  p.lOt,ooMailwUuim,einBiwi)Batl«M.. 

13&.  <^BioB  4<  vnl.  14,  p.  »B,  ianaiWaW  MMMMn H* 

138.  Opi&Maaf;ToL  14,  p.  «M,  aalarW.. 
U7.  OpWooW,  ToL  ll,fL4U;aal»ac«Mkuu.. 
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138.  Opinion  of,  vol.  14,  p.  419,  accounting  oflicers UT 

130.  Opinion  of,  vol.  14,  p.  419,  accounts,  balances 140,141 

140.  Opinion  of,  vol.  14,  p.  420,  authority  to  sell  old  material 41 

141.  Opinion  of,  vol.  14,  p.  577,  construction  of  statutes 33 

142.  Opinion  of,  vol.  14,  i>.  577,  contracts ^ lOi 

143.  Opinion  of,  vol.  14,  i>.  GJJl,  traveling  expenses IW 

144.  Opinion  of,  vol.14,  p.  6d3,  traveling  expenses 164 

145.  Opinion  of,  vol.  15,  p.  3,  chief  clerk  First  Comptroller's  Office 74 

146.  Opinion  of,  vol.  15,  p.  3,  duties  of  deputies el 

147.  Opinion  of,  vol.  15,  p.  198,  referred  to xxxin 

148.  Opinion  of,  vol.  15,  p.  23,  rescinding  contracts IW 

149.  Opinion  of,  vol.  15,  p.  fi2,  tenure  of  office 119 

150.  Opinion  of,  vol.  15,  p.  90,  principal  agents - S 

151.  Opinion  of,  vol.  15,  p.  139,  claims 16 

152.  Opinion  of,  vol.  15,  p.  139,  prosecntiug  claims xxim 

153.  Opinion  of,  vol.  15,  p.  IJ^T,  oflicers SOT 

154.  Opinion  of,  vol.  15,  p.  198,  as  to  accounts xxxin 

155.  Opinion  of,  vol.  15,  p.  198,  revoking  drafts xxAin 

15t?.  Opinion  of,  vol.  15,  p.  198,  settlements  of  claims 4 

157.  Opinion  of,  vol.  15,  p.  221,  judgments i^ 

158.  Opinitm  of,  vol.  15,  p.  221,  regarding  judgments  in  Court  of  Claims, 

quoted S 

159.  Opinion  of,  vol.  15,  p.  243,  exigency  contracts 95 

IGO.  Opinion  of,  vol.  15,  p.  253,  authority  regarding  contract* 97 

101.  Opinion  of,  vol.  15,  p.  255,  duties  of  oflTicors,  advertising 101 

102.  Opinion  of,  vol.  15,  p.  255,  rescinding  contracts 108 

103.  Opinion  of,  vol.  15,  p.  250,  exigency  contracts 9^ 

lt)4.  Opinion  of,  vol.  15,  p.  271.   regarding  section  3477,  Revised  Statutes. 

(luoted ^ 

105.  Opinion  of,  vol.  15,  p.  271,  transfer  ol  unliquidated  claims iT 

160.  Opinion  of,  vol.  15,  p.  288,  advances,  drafts V) 

107.  Ojnnion  of.  vol.  15,  ]>.  3U3,  drafts,  advances 19 

Kt**.  Opinion  of,  vol.  15,  p.  322,  agency,  authority ;W 

109.  Opinion  of,  vol.  15,  p.  322,  Bureau  of  Engi-aving  and  Printing;  old  ma- 
terial    o3 

170.  0]>inion  of,  vol.  15,  p.  322,  compensation \fi 

171.  Opinion  of,  vol.  15,  p.  322,  disposition  of  proceeds  of  sale 41 

172.  Opinion  of,  vol.  15,  p.  322,  procoi'ds  of  Government  property 3^ 

173.  Opinion  of.  vol.  15,  i».  322,  recognizing  power 'M5 

174.  Opinion  of,  vol.  15,  j).  322,  sales  of  marine  hospitals y- 

175.  Opinion  of,  vol.  15,  p.  322,  sales  of  old  material .^ 

170.  Opinion  of,  vol.  15,  p.  ^'2*2,  referred  to o& 

177.  Opinion  of,  vol.  15,  p.  :^22,  special  agents \l^ 

178.  Oi>inion  of,  vol.  15,  p.  :?23,  advertising,  sales .'4 

179.  Opinion  of,  vol.  15,  p.  :V)7,  settlements,  halancos -I-'^ 

l-r'O.  Opinitui  of,  vol.  15,  \k  419,  rescinding  contracts li^ 

l8l.  Opinion  of,  vol.  15,  p.  48  J,  rescinding  contracts liri 

lr2.  Opinion  of,  vol.  15,  i>.  523,  referred  to 'Ml 

1>3.  Opinion  of,  vol.  15,  i>.  527,  advertising 313 

1?4.  Opinion  of,  vol.  l.*!,  p.  527,  referred  to :•!;• 

185.  Opinion  of,  vol.  15,  ]).  528,  h?gislation ^511 

IH).  Opinion  of,  vol.  15,  p.  539,  valid  contracts l"i 

187.  Opinion  of,  vol.  15,  p.  ,VJ4.  advertising ^11 

188.  Opinion  of,  vol.  10,  p.  04,  mail  contracts 4 
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16B.  Opinion  of,  vol.  in,  p.  StII,  transfers  and  nasignnxMita I' 

190.  Opinion  of,  vol.  IG,  p.  S63,  lunlgumeiit  of  clninis 

191.  Opinion  of,  vol.  IS,  p.  2G2,  contrncts,  cloiniB ' 

1B3.  Opinion  of,  vol.  IB,  p.  262,  warranto,  aMignmenCe ' 

183.  Opinion  of,  vol.  10,  p.  263,  claimB 

i9i.  opinion  of,  vol,  16,  p.  2G3,  wairantx,  assignmentfl - 

195.  Opinion  of,  vol,  Ifi,  p,  36T,  Telntionofju<llria.I  to exocuUve  authority.,  xxxv: 

196.  Opinion  of,  vol.  16,  p.  494,  wlminiHtrationB it 

197.  Opiuiim  of,  vol.  16,  p. 608,  nffioial  t»rm I 

198.  Who  may  perform  dnties  of 2i 

tif  fiword— (See  Allofut^,) 

llVntti/i— 


1.  As  to  Dp|ieal  from  Siitli , 

i.  Of  the  District,  a«  to  moieties 

NdKor  0/  Ihe  Traiaurji  for  Iht  Pont-OJ^et  i>ep(tr/wijt— (See  Sixth  Atidilor.) 
',  SUth—ifiae Sixth  JadiUir.) 


i,  forAthPrlon  &.  Co... 


1.  Ctniins  whieli  are  to  lie  oxuiiijuoil  b,v 

3.  Originn!  juridilictiou  of,  cteRnvd  by  atatute.. 


1.  Dnlim  nnd  poivers  of  .. 

i.  Duties  of,  AS  lo  clainas  anil  n 

3.  Force  of  opinions  and  decisious  liy 

4.  Regarding  acconnte  of  dislmning  oHiuers 

5.  VAlnabte  and  leurnod  liibors  of,  an  to 

Moriliei— 

1,  For  receiving  puynient  of  claims  whpn  void.. 

1.  As  to  appointment  of  clerk's  snbslituto 

5.  As  to  inspectors  and  revenue  ageuta 

3,  For  making  advances  of  money 

4.  For  Ml  ling  old  material 

fi.  General,  and  a  separate  particular 

6.  Given  eipressly  to  one  exolndcs  nil  others... 

7.  Given,  iucluiles  nieni 
6.  Given  to  legislature  o 
9.  Given  to  President  to 

10.  Of  scconnling  officers 

11.  Of  A9si»t*nt  Snrgeon-Geueral 

IS.  Of  adjudiuated  oases 

13.  Of  Commissioners  of  Distriet  of  Coliiuihia  to  malie  ooutracts 

14.  Of  court  or  officer  as  to  ratifying  acts  of  marshals  holding  over 

15.  Of  First  Comptroller  in  relation  to  conn  torsi  go  lug  wturanta 

16.  Of  First  Comptroller,  judicial  anil  ministerial ....... 

17.  Of  Jndge,  repeal  of 

18.  Of  officers  of  the  Post-Office  Depari;uiont  over  Bixth  Aaditor 

!9.  Of  Postmaster-General  aa  to  coutraots  for  carrying  mails  ...j 

SO.  Of  Bearetory  of  Treasurj'  to  make  regulations  for  the  redemptioi 

21.  Of  Sixth  Auditor  as  to  mail  c 


IS  of  oxoonting  it 

if  Kew  Mexico  by  Congress 

e  money  for  a  panicular  pnrpoM.. 
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22.  Of  supreme  court  of  the  District  of  Columbia  to  issue  letters  of  adminuh 

tratiou ••.. 

23.  Of  the  President  as  to  health  appropriations 

24.  Plenary,  as  to 149 

25.  Purely  personal,  cannot  he  delegated  to  another G 

26.  Relation  of  executive  to  Judicial 

27.  To  appoint  revenue  agents •• 

28.  To  detail  clerks  to  investigate  frauds 

29.  To  make  a  contract 100 

30.  To  make  transfer  on  the  books  of  Treasury  Department,  what  consti- 

tutes      SB 

31.  To  take  oath  of  office 84S 

Awards — 

1.  Certificate  of,  as  to  illness  and  burial  of  late  President  Garfield 377 

B. 

Jiail — (See  Arrestj  ImpriBonment) 
Bail— 

1.  Ah  to  commissioners,  per  diem • ••• S70 

Bailment — 

1.  Contract  of IS 

Balance — 

1.  Certified  by  Comptroller  analogous  to  judgment  or  decree 

2.  Due  claimant,  certificate  of,  may  be  corrected  before  final  payment...... 

3.  Due  Eugene  Taylor  for  carrying  mails 3 

4.  For  payment,  certified  after  appropriation 213 

5.  Improperly  certified i 385 

6.  Of  contract  price,  disposition  of. 5 

7.  Of  salary  duo,  disposition  of 271 

8.  Satisfaction  of,  by  set-off xxun 

Balances — 

1.  Allowed  and  certified 135 

2.  Authority  of  Sixth  Auditor  in  certifying 1 

3.  Certification  of 213 

4.  Certified  against  executive  oflicers xxxn 

5.  In  favor  of  Sanborn  suspended fl3 

G.  Of  accounts  duly  certified 'S 

7.  Of  claims  which  are  to  be  certified  by  Comptroller 1^ 

Banking  Institutions — 

1.  In  Great  Britain,  indorsements  of  incorporated Wl 

Bank  yotc — 

1.  Recovery  of  value  of  destroyed 1® 

Bank  Xotes — 

1.  Trover  will  lie  against  finder  of. 1^ 

Banks — 

1.  And  their  depositors,  rule  as  between 1'* 

2.  Usage  of,  in  paying  checks ^^ 

Bar— 

1.  As  to  claims ^' 

BarnetVs  Case ^ 

Barnett,  W,  H,— 

1.  Party  in  Bamott's  case *^ 

Bates y  Edxcard — 

1.  Attorney -GcnetaV,  c\>xo\.ft^  \3A  \,o  <Lo\iVc^t\.^ ^^^ 


Index  to  Decisions. 
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1.  Purlyiu  Miimaii  rclbf  cose 1^8 

Bearer— 

1,  Whole  bond  pftj-iilile  to 2lf2 

£eaifirianei— 

I.  Of  the  fund  appro jiriated  fur  sanitary  pnrposos 220 

^iJi  of  Inlerpttadtr — 

1.  Aa  to  registered  bonds 191.286 

1.  Fur  eKpunaes  of  detecLioTi 24i> 

2.  tudorsed  in  name  of  hnaband  by  wife 6U 

Stll*  of  Eickange— 

1.  As  simple  coo  tract  de1»t8 2a5 

•i.  As  to  salary  of  miniBters  and  consnls  abroad 3tj 

£itter»— 

1.  And  spirits  en  It  111  orikted  asartides  subject  toHtniup  tax 134 

9.  As  to 130 

SItKk,  Jertmiah  S, — 

1.  Attorney-Gonera],  quoted  regardio);  claime 21 

i.  Opinion  of,  as  tfl  duly  of  Athirney-Guneral xvt 

SiliiKk  Jirigimteyili — 

1.  VaUdityof 202 

■■it  ludorienmli— 

1.  Aathority  to  agunl  under 20i 

~  HoBtg— 

I.  Potd  by  cWka  to  brokers IT 

JJlteJlook— 

I.  Of  the  Bahamas,  as  to  errors  iit  ulatutes 2«3 

JBoara  nf  AkAII— 

I.  Ab  to  illness  and  burial  of  late  Treairlent  Garfield 372 

rd  o/ Heallh  Caie 221 

Soard  o/  Seatlh— 

I.  Act  eotaliliahing,  riuotml  troia  as  to  Kational 321 

S.  Appropriation  for  National 221 

3.  Aslo  use  of  appropriatiotiB  for 300 

•1.  Operations,  and  recommendations  to  Cou)(ri.-BB 226 

Board  of  Fhitort— 

1.  Government  hospitals 53 

Soardt  of  Health— 

I.  8tato  and  local 221 

BontUd  Offieeri- 

1.  Ab  agent  toilisburso  money ^ 1^,159 

d— 

1.  Asto  redemption  of  balf  of 201 

3.  Fiscal  officers  of  the  Treasury  Department  reqniri'd  to  give  a 65 

3>  Material  obligatory  part  of,  must  he  prodocod  for  redemption 201 

4.  May  be  paid  in  full  on  presentation  of  a  part 203 

5.  Of  diabntsiiig  officer 303 

6.  Of  executive  officer  as  to  suit  on XXXIX 

7.  Official  of,  depositary 185 

e.  Of  officer  holding  over 115 

9.  Sometimes  paid  twice 19 

1.  And  interest  checks. transfer  and  control  of..,.j 179 

2.  Appropriation  for  redemption  of ^Sft 


r 
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7?oh(Ij?— Continued. 

3.  As  a  trust  fund .' IS? 

4.  Assignment  of ^% 

5.  As  to •. 24-2.2S5.2S 

6.  As  to  control  of 19») 

7.  As  to  controverted  questions  of  ownership xxxiv 

8.  As  to  ownership  of I9J 

9.  As  to  rights  of  cesttUs  que  trust xxxif 

10.  As  to  transfer  of. xxxir 

1 1.  Cancellation  and  destruction  of M 

12.  Claim  for  transfer  of 190 

.  13.  Classes  of,  authorized  by  loan  acts 5*1 

14.  Difference' between  registered  and  coupon 388 

15.  Issued  and  inscribed  with  the  assent  of  the  husband  in  the  name  of  Lis 

wife 171 

16.  Legal  origin  of M 

17.  Marriage  contract,  as  to  disposition  of l?^ 

18.  Negotiability  of 1« 


19.  Of  the  United  States,  coupon  or  registered. 


3T« 


20.  Of  wife  claimed  by  husband l'^ 

21.  Payment  of,  after  maturity IM 

22.  Registered  in  name  of  deceased  executor,  disposition  of 190 

23.  Reissue  of 'Mi 

24.  Sale  of IM 

25.  Statutes  authorizing  issue  of  Government 201 

Bonds  of  Indemnity — 

1.  As  to  drafts 'Ul 

Boutivell^  George  S. — 

1.  Instructions  of,  as  Secretary  of  the  Treasury,  regarding  sale  of  old  mnt»'- 

rial ! J- 

ItOH'difih^  Kate  U. — 

1.  Party  in  false  defscription  case *^> 

Branch — 

1.  Of  tlio  public  service -vv 

2.  Of  the  public  service,  as  to  constrnctiun  of  expression ;!<* 

3.  Of  the  public  service,  what  is  and  what  is  not i^j? 

Branches — 

1.  Of  executive  power,  as  to U'tO 

2.  Of  the  Government,  as  to  interference  with  the  executive  department.,  xn 
Bnavh — 

1.  Of  subcontrjict  for  carrying  mails 1') 

Bribery — 

1.  As  to .14 

Brief— 

1.  Of  William  Lawrence,  copy  of,  referred  to,  as  to  sale  of  Indian  lands...  iwO 
Brief's — 

1.  Written  or  printed xxviii 

Brokers — 

1.  Clerks  borrowing  money  of 1* 

2.  Taking  orders  for  pay  from  clerks 1' 

Brown ^  Joseph  E. — 

1.  Governor,  proclamation  of •^»4^ 

Buildings,  Public — (See  rublic  Buildings,) 
Bundy's  Case — 

1.  Ke-exaniiued 'y*^ 
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Page. 
H  u  rea  u  of  *  1  coo  u  n  t9 — 

1.  In  Departnicut  of  State iUO 

littreau  of-  Engravinq  and  Printing — 

I.  Exchange  of  old  printing-presses  for  new '>:< 

Hurvaus —  *  * 

1.  As  to  work  performed  in  the  various xx 

•J.  In  Department  of  State :i4i» 

3.  In  Treasury,  <»s  to '2At 

Ihirial — 

1.  Of  late  President  Garfield 37-2 

Bu»sh,  W.  S,— 

1.  Attorney  in  Dorsey's  appeal  case 

Buihr,  General  B,  F.— 

1.  Authority  given  to,  by  Secretary  of  War H.' 

Bff-Liiw8 — 

1.  Of  corporations,  as  to  indoi'sements VJi) 

C. 

Called  Bonds— CSee  Bonds.) 

1.  As  to  payment  of xxvii 

Call  for  Payment — 

1.  Of  United  States  bonds 20<) 

Camp,  Hon,  E,  C. — 

1.  Attorney  in  Evans's  case ^ 112 

Candidates — 

1 .  As  to  contest  for  place  of  Representative  in  Congress IltW 

Canon — 

1.  Of  public  policy,  as  to  contracts Ic 

Capacity — 

1.  As  to  distilleries 31'S 

2.  Of  wife  as  to  disposition  of  securities 17r> 

Caption — 

1.  False  description  in,  of  schedule  of  claims 267 

Cases — 

1.  Adjudicated  by  courts  ansatisfactory,  except  as  they  rest  on  principle..      113 

2.  Table  of vii 

Cases  and  Subjects — 

1.  Table  of,  id  their  respective  order xi 

Cashier — 

1.  Of  bank,  as  to  indorsements 189 

2,  Of  bank,  jwwer  to  delegate  duties  of 62 

Cash  payments —  ^ 

1.  Of  claims 207 

Celebrate — 

1.  Derivation  of 143 

Celebration — 

1.  Meaning  of 143 

Venn  us — 

1.  Appropriation  for  Tenth 33 

Centennial  Anniversary — 

1.  Of  the  battle  of  Yorktown,  date  of 112 

Centennial  International  Exhibition — 

1.  As  to  celebration  of 144 
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Certificate — 

1.  As  to  correction  of,  before  final  payment xxxn 

2.  As  to  indorsement  of  draft' 191 

3.  Given  to  master  of  vessel  regarding  destitute  seamen.... % 

4.  Of  acknowledgment  of  assignment M 

5.  OfClerk  of  House SB 

6.  Of  election  to  Congress TBSi 

7.  Of  Speaker  of  House SS 

8.  Second  Comptroller's,  effect  of 967 

9.  To  a  printed  blank,  as  to  indorsement  of  registered  bonds.... SI 

Certificate  of  Board  of  Audit— 

1.  As  to  illness  and  burial  of  late  President  Garfield 3!f 

Certifi<Mie8— 

1.  Of  Judge  not  conclusive  on  accounting  officers IS 

2.  Of  ser\'ice  of  clerks  unappropriated  for 8 

3.  On  accounts,  practice  of  Treasury  Department  as  to..... 213 

Certification — 

1.  Of  accounts - 151 

Certified  Balance— 

1.  Authority  to  recall  settlement  having  a xxxm 

2.  Effect  of,  as  evidence xxnx 

Certifying  Balances — 

1.  Arising  on  accounts,  asto xxn 

Cestui  que  Trust— (See  Guardian,) 

1.  As  to  transfer  of  registered  bonds W 

Charges —  * 

1.  Asto 31 

2.  Fees  and  emoluments,  as  to  retention  of,  by  district  attorney 19 

Charter— 

1.  Of  a  corporation 14,31 

Check— 

1.  As  a  negotiable  instrument ...» 34 

2.  Effect  of  issuance  on,  upon  warrant xxxm 

3.  If  lost  or  destroyed £ 

4.  Issued  by  disbursing  officer 14 

5.  The,  is  not  money 32 

G.  The,  is  not  payment 33 

7.  Upon  the  Secretary  of  the  Treasury,  First  Comptroller  as  a XH 

Checks — 

1.  Circular  as  to 157 

2.  DisbuFHing  officers  can  draw,  only  in  favor  of  person  to  whom  payment 

is  made G 

3.  Indorsement  of 14 

4.  Instructions  relative  ta ^ 

5.  Of  disbursing  officers SST 

6.  Payable  to  order 1? 

7.  To  be  drawn  on  dexmsitaries  for  disbursements 61 

8.  Usage  of  banks  in  paying 1?& 

9.  With  indorsements  in  full W 

Cherokee  Indians — 

1.  As  to  removal  of  certain  North  Carolina 3d& 

Chief  Clerk— 

1.  In  office  of  First  Comptroller  had  no  administrative  powers 61 

2.  In  office  of  the  Commissioner  of  Internal  Revenue i& 

3.  Of  Comptroller's  office  not  the  deputy  of  the  Comptroller 61 
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PM4/  Cfcrl— Continued, 

4.  Offloeof.iu  First  ConiptroUer'a  office  aLoHfllictl fil 

5.  OfHonso,  Bsto 362 

DW<r  Clerk*— 

1.  Of  biirenns,  dutifes  of,  perfomiod  by  deputies 61 

•tie/  Jiulief— 

1,  Of  Territory  of  New  Mexico,  letter  of,  to  Altorncy-GouBral  BrewBter  re- 
ferred to H9 

•Chi^  of  Hurraii— 

I.  Asaiatiint  or  deputy  of, in ny  perform  duties  of...- 283 

idKfT  SupeiTiiori — 

I.  Of  election B,  accounta  ol,  certitledliy  jud){e  of  court 153 

Ctivtefo— 

I,  Prevention  of  spread  of . ,.      223 

CAOM  11.  .Jc«.i«— 

1.  SitnBof  a 233 

Chottt  in  JoliOB— 

I,  Bight  of  httsli and  to  wife's 174 

5.  Title  to 871 

agari— 

1.  And  other  articles 352 

iXrovit  Court— 

1.  As  to  povrer  of,  to  comninnd  withdrawal  of  money  from  the  Trensiiry  . .        \l. 
iTtmiif  Court  Commitiiuitteri — 

I,  As  to  criminal  ji'r'S'l'otioD  of 89 

Otrat'ar— (See  ^ulalion.) 
Circular — 

t.  Ab  to  checka,  disbnrBiug  officers  and  depositaries 1^ 

3.  Concerning  assesamenta  astodietilliug,  copy  of 396 

3,  Cooeeming  rewards  to  infonuera,  copy 244 

4.  Inforiontion  as  to  health  aappties 397 

Q,  Instructiona  to  diabnrsing  officers 96 

6.  July  31,  1873,  as  to  informers 807 

7.  Of  April  6,  1881,  as  to  indoraementa,  oopyof 189 

§.  Of  Attorney -General,  as  to  warrant* 92 

9.  Of  SacretftTy  of  theTreasiiry,  aa  to  taxes 275 

10,  OfSivth  Auditor,  regarding  pay  drafts 12S 

II.  Regnlations  of  the  Treasurer  as  to  redemptioD  of  the  curreniiy  quoted 
from 167 

13.  To  claimanta  fur  sbrvioeH  aud  expenses,  aa  to  illuMS  and  liarial  of  lAte 

President  Garfield 372 

CUueiu)iip — 

1.  National  and  State 237 

2,  or  native  wife  of  alien  husband 173 

Oitil  Jclion— 

1.  As  to  judicial  proceedings  against  accounting  officers xx.wi 

CMI  LiolilKs  — 

1.  In  damages  of  olficors  for  a  malicious  act xx-wit 

CitiUtatioH  Fund^ 

1.  Ab  net  proceeds  of  Bales  of  lands 3fi7 


a.  As  to 


3.  Disposition  of. 

4.  Indian  tribes.. 
dril  Jiaitdii-lion— 


3K 
372 
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Civil  Officer— 

1.  A«to VTi 

'2.  Judge  Story's  remarks  upon  meaning  of  expression 3:; 

Civil  Rights — 

1.  As  to Vt 

Civil  fVar-' 

1.  As  to 39 

•i.  Invitation  to  abandon 3$ 

Claim — (See  Interest,) 

1.  Against  Government  as  a  chose  inaction 3S 

"2.  Against  the  United  States,  assignment  of IS 

3.  Against  United  States,  effect  of  local  laws  on 2S 

4.  Assignment  before  allowance  of,  is  void fl 

5.  As  to  colonization 34" 

<>.  As  to  conclnsiveness  of  allowance  for 13 

7.  As  to  decree  of  court  roqniring  an  assignment  of n 

8.  As  to,  made  against  any  executive  Department xxxTin 

9.  As  to  revocation  of  allowance  of xxin 

10.  As  to  rival  claimants  demanding  payment  of  the  same xxxn 

11.  As  to  successive  steps  taken  in  prosecuting  a ixnn 

12.  As  used  in  statutes S 

IX  By  widow  for  salary  of  deceased  contestant 3i? 

14.  Construed  as  including  liquidated  demands C 

15.  Designed  to  apply  to  every  money  demand B 

16.  Disallowed  in  exigency  case Ill 

17.  Exceptions  regarding  assignment  of X 

16,  Final  action,  as  to  authorizing  payment xxvm 

19.  Final  adjustment  of IXH 

•20.  For  advertising 309 

•21,  For  ('ommissions  as  disburing  agent b" 

•2*2.  For  tines,  penalties,  and  forfeitures 4 

'2^L  For  refund  of  deficiency  tax 31" 

*24.  For  transfer  of  bonds .' , W* 

2.').  In  Court  of  Claims  as  to  seizures xxx^iu 

2ij.  In  favor  of  Sanborn,  report<jd  to  Speaker  of  House 510 

*27.  In  the  statute,  as  to  the  word 13 

"•2^*.  Is  not  negotiable  at  common  law .* h 

•29.  Meaning  of t 

:iO.  Milton   quoted  from   regarding i' 

31.  Of  citizen  of  United  States  against  foreign  Government 3# 

3*2.  Of  former  holder  of  bond,  how  defeated 204 

33.  Of  husband  to  United  States  bonds  of  wife \''i 

34.  OfSamuel   P.  Evans  for  compensation 113 

35.  Over  person  held  to  service  or  labor V- 

3(3.  Payment  of,  demanded  by  an  executor,  as  to XU 

37.  Payment  of,  to  agent  acting  under  power  of  attorney 14 

38.  Payment  of,  to  financial  officer  of  corporation 14 

39.  Payment  of,  to  wrong  claimant xxiH 

40.  Presented  by  substituted  attorney 31C 

41.  Prosecution  and  recovery  of '23^' 

4'2.  Recovery  of,  in  District  of  Columbia 161, ^St^ 

43.  Supreme  Court,  definition 5i* 

44.  To  compensation  under  Sanborn  contract :?t' 

45.  To  compensation,  valid,  cannot  be  created  by  party  who  acts  for  Gov- 

ernment wUliowt  siutUoritY  of  law Ill 

40.  Transfer  before  aWo\^v3k\\c<i  o?/\>iNQ\v\. tf 
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P*ge. 
7/«i«t— (See  interest) — Continued. 

47.  Warrant  for  payment  of,  by  Secretary  of  Treasnry 16 

4S.  Webster's  definition  of 19 

49.  When  disallowed 156 

r>0.  Where  amount  in  controversy  exceeds  three  thousand  dollars xxxviii 

51.  Where  decision  will  affect  a  class  of  cases xxxviii 

52.  Where  decision  will  furnish  a  precedent  for  future  action xxxviii 

Vaim  Agents — 

1.  Act  prohibiting,  from  becoming 439 

'^taimnnt — 

1.  As  to  reference  to  Court  of  Claims xxxviii 

2.  Consent  or  denial  of,  as  to  set-off 209 

3.  Court  may  give  relief  to  rightful xxxix 

'   4.  Deceased,  as  to  Treasury  drafts 231 

0.  Judicial  remedy  for xxxvii 

6.  Payment  after  death  of 24 

7.  Payment  of  claim  to  wrong xxxix 

8.  Payment  to,  of  annual  income  tax 279 

9.  Refusal  to  surrender  draft  to 241 

10.  Relation  between  attorney  and  .: ?IA 

11.  Right  of,  to  revoke  authority  of  his  attorney 313 

12.  Right  to  set-off  moneys  legally  due  a 205 

13.  To  a  seat,  as  to  dejure .« 327 

14.  When  denying  his  indebtedness  as  to  set-offs xxix 

ClaimantB — 

1.  Against  the  United  States,  writ  of  mandamus  by xxxvi 

2.  Assignment  of  claims  against  the  Government  by xx 

3.  Regnlations  in  Depar);ments  as  to xxvii 

4.  Rights  of xxvii 

5.  Tableof ix 

ClaimS'Aasignment  Case 13 

Claims— 

1.  Action  of  accounting  officers  of  Treasury  Department  as  to xxx  v 

2.  Adjustment  of,  and  exercise  of  executive  and  not  of  Judicial  power xxxix 

3.  AgainstDistrict  of  Columbia 13,28 

4.  Against  Government,  Lawrence's  law  of 343 

5.  Against  the  Government,  asto xxiii 

6.  Against  United  States,  as  to 213 

7.  Against  United  States,  payment  of 13 

8.  Allowance  of xxxix 

9.  Allowed  by  Congress 19 

10.  Allowed  by  Fourth  Auditor 266 

11.  Allowed  by  Third  Auditor - 266 

12.  Approval  of 148 

13.  Assignment  of 15 

14.  Assignment  of,  against  the  United  States,  asto xlii 

15.  Assignment  of  salary  not  yet  due 395 

16.  Assignment  of,  should  not  be  recognized 18 

17.  Assignment  of,  when  void 15 

18.  Assignments,  transfers  of 13,  :U8 

19.  As  to  assignment  of xx 

20.  As  to  controverted  questions  of  ownership xxxiv 

21.  As  to  determination  of  conflicting  rights  of  parties xxxvii 

22.  Ah  to  evidence  to  enable  accounting  officers  to  pass  upon xxxi v 

H.  Mis.  37 31 


482  First  Comptroller's  Office,  Trewury  Department. 

Pa; 
ClainiB — Coutinuecl. 

23.  As  to  examination  of xxxi 

24.  As  %o  foreign  gnardians I 

25.  As  to  injunction. xxi' 

26.  As  to  judicial  interference  with  action  of  accounting  officers xxxi 

27.  As  to  jurisdiction  of  accounting  officers  over xi 

28.  Ah  to  mandamus xxi^ 

29.  As  to  number  of,  disposed  of  each  year xxn 

30.  As  to  payment  of 1 xxn 

31.  As  to  receiving  and  examrning xxi 

32.  As  to  reference  of,  to  Court  of  Claims iir 

33.  As  to  satisfaction  of,  disputed  or  controverted x 

34.  Auditing  and  payment  of S 

35.  Balances  of,  certified  by  Comptroller li 

36.  Collected  under  powers  of  attorney C 

37.  Committee  of,  in  Congress il 

38.  Comprehensive  meaning  of U 

39.  Constructions  of,  meaning  of i6 

40.  Control  of  Secretary  of  the  Treasury  over xxxvm 

41.  Disallowance  of Itt 

42.  Due  to  the  United  States,  as  to xiix 

43.  Effect  of  allowance  of ixv 

44.  For  horses  and  other  property jK 

45.  For  proceeds  of  captured  or  abandoned  property xxxMB 

46.  For  salary  and  pay  due  Army  officers D 

47.  For  trial  and  adjudication xxxTin 

48.  For  unliquidated  damages    1 

49.  Founded  upon  law  of  Congress xxxni 

50.  Founded  upon  regulations  of  Executive  Departments xxxvil 

51.  Growing  out  of  the  illness  and  burial  of  late  President  Garfield Vt 

52.  Include  all  licpiidated  and  unliquidated  demands 1.* 

53.  Included  in  assignments  by  operation  of  law 12 

54.  Included  in  assignments  under  act  May  i^,  1792 U 

55.  Included  in  assignments  under  act  of  June  30,  1864 15 

56.  Included  in  assignments  under  special  statutes 1? 

57.  Included  in  voluntary  assignments 13 

58.  Including  Halaries  are  not  assignable,  usually i? 

59.  Lien  upon xxxni 

60.  Manner  and  order  of  prosecuting xxviii 

61.  Mode  of  proceeding  to  secure  payment  of K 

62.  No  astiigiiraent  of  salaries  can  generally  be  made ik 

63.  No  law  for  assignment  of 1* 

64.  Oflicers  or  tribunals  authorized  to  act  on xxu 

♦>5.  Of  informers aC 

(>i>.  On  whioli  drafts  have  been  issued SS 

67.  Paid  by  disbursing  officers xxvil 

68.  Payment  of 190, 22ll,  26.'..  tfT 

69.  I*aynient  of,  to  financial  officer  of  corporation U 

70.  Pending,  for  consideration  of  accounting  officers,  as  to xxxvu 

71.  Power  of  Congress  to  examine CT 

72.  Prohibition  of  assignment  of 1^ 

73.  Prosecuting W 

74.  Purchasers  of S* 

75.  Queetions  arising  in  relation  to XX 

76.  Reported  to  CowRte^iaiot  co^v^v^^ixviWQw S 
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77.  Statutory  power  to  examine  allow  or  pay xxxix 

78.  Upon  the  UDite<l  States 19 

79.  Volnntary  payment  of,  to  foreign  guardian 1-?! 

tiO,  Warrant  for  payment  of,  countersigned  by  First  Comptroller IG 

HI.  Which  are  to  beexamined  by  auditing  officers 16 

Claims  Commissions — 

1.  Between  this  and  other  nations 2:{ 

Claims  Filed— 

1.  Growing  out  of  illness  and  burial  of  late  President  Qarfield 379 

Claims  for  Damages — 

1.  Jurisdiction  of  Court  of  Claims  as  to xxix 

Class  of  Casfs— 

1.  Claim  where  decision  will  affect  a xxxviit 

Classes — 

1.  Of  public  contracts 102 

Classes  of  Questions — 

1.  Which  come  before  the  First  Comptroller xviii 

Clause — 

1.  An  act  providing  general  legislation,  effect  of 347 

2.  In  a  subcontract  fo»  carrying  mails 1 

3.  Of  cbntract,  a  void 7 

Clauses — 

1.  Of  statutes,  as  to  construction 277 

Clerical  Errors — 

1.  Effect  of,  in  statutes ^ 282 

Cleric— {See  Agent ) 

1.  As  a  general  or  special  agent  or  inspector 247 

2.  Definition  of,  byBouvier 248 

3.  To  sui>erintendent  of  public  schools *  305 

Clerk-hire — 

1.  As  to 21>9 

Clerk  of  Court'— 

1.  Compensation  of 153 

Clerk  of  Uouse— 

1.  As  to  a<lvertising ;U)9 

2.  As  to  roll  of  membership 323 

Clerks— 

1.  Appointment  of,  to  investigate 1 241 

'i.  Authority  of  Secretary  of  the  Treasury  as  to 220 

3.  Borrowing  money  from  brokers 17 

4.  Detail  of,  for  duty  away  from  Washington 242 

5.  Distribution  of,  among  the  various  bureaus  in  the  Treasury  Department.  251 

6.  In  Departments  at  Washington,  service  of 247 

7.  In  service  of  Census  unappropriated  for 33 

8.  Regulations  for  the  conduct  of 251 

Clerks*  Investigation  Case 241 

Clerkships — 

1.  Change  in  grade  and  compensation  of 215 

Clerks*  Salary— 

1.  Substitute  to  receive  part  of -^ 345 

Cohb,  Howell— 

1.  Secretary  of  the  Treasury,  opinion  by,  as  to  permanent  legislation 305 

Cockhtruy  Sir  A,— 

1.  Quotation  from,  as  to  const  ruction xxv 
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Coin — 

1.  Kedomptiou  of  curreuoy  Id 10 

i'oJhath'9  (Vim «• 

Colhalhy  S.  II  — 

1.  Party  in  Colbath's  ease ffi 

Collect  iou — 

1.  As  to  proviHlons  for,  of  abaudouod  property xxxno 

2.  Of  duties  and  taxes M 

3.  Of  taxes »» 

Collection  District — 

1.  Dnties  to  be  performed  in j^ 

Collections — 

1.  Made  under  power  of  attorney U 

Collector  of  Customs — 

1.  As  to  construction  of  public  buildings I» 

Collectors — 

1.  Districts  assigned  to 1.V! 

Collectors  of  Customs— 

1.  As  disbursing  agents 1^ 

2.  Required  to  disburse  moneys  for  the  constraotion  of  pablic  buildings...     la) 
Collectors^  Offices— 

1.  Examinations  of HA 

Collectors  of  Internal  Berenue — 

1.  Districts  assigned  to W 

2.  Investigation  of  office  of Ml 

Collins,  U.  //.— 

1.  Party  in  clerk's  investigation  case *6 

Colonization — 

1.  Of  people  of  African  descent SB 

Colbr  of  night— {See  Right,) 
t  'onibs  Leslie — 

1 .  Partv  in  Gibson's  case IM 

('omtnentarics — 

1 .  As  to XXIII 

Commcrnal  I'sage — 

1.  As  to  indorsements Wl 

('(tniiniit  sary  of  Subsistence — 

I.  As  to  claim  of xxxvii 

(  ommissary  Stores — 

1.  Sales  of » 

Cunmissioner  of  Customs — 

1.  As  to  appellate  jurisdiction  exercised  by xxvi 

2.  As  to  payment  of  claims W 

Commissioner  of  General  Land  Office — 

1.  Demands  settled xi 

2.  Duties  of,  as  to  claiins  and  accounts iin 

:t.  Letter  of,  as  to  sales  of  land 3K» 

Commissioner  of  Indian  Affairs — 

1.  Consent  of,  as  to  assignments  of  contracts  with  Indians 13 

Commissionfr«^  Per  Diem  Case tW? 

Commission — 

1.  As  to  a  rij^ht  to  a  sejit  in  Congress 39» 

'2.  International  prison .*&• 

3.  Of  Major  Burt,  expiration  of II* 
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Page. 

1.  Allowed  to  postmaster  for  oonstraction  of  public  buildings 155 

2.  Asdisbursiug  ageut,  claim  for 157 

3.  Aflto 339 

4.  Of  H.  S.  Huidekoper  not  allowed 154) 

^ommxBtioner— 

1.  As  to  school  farms • \W) 

^ommUtioner  of  Deedi — 

1.  As  to  acknowledgments 190 

'ommiBtianer  of  Internal  Revenue — 

1.  Allowance  by  refunding  claim 129 

2.  As  to 242 

3.  As  to  transfer  and  suspension 253 

4.  Authority  of,  as  to  appointment  of  investigators 242 

5.  Authority  of,  to  revoke  allowance  of  claims  made  by xxx  1 1 

6.  Decision  of,  as  to  Malakof  Bitters 129 

7.  Discretionary  power  of 135 

8.  Fees  prescribed  by '2b2 

9.  Finding  of 134 

10.  Judgment  of,  conclusive  regarding  questions  of  fact 131 

11.  Letter  of,  in  Sanborn's  case 207 

12.  Powers  of,  cannot  be  delegated 82 

13.  Reports  of,  as  to  direct  tax  acts 334 

14.  Schedule  of  refund  claims  submitted  by 270 

^omwUseianer  of  PatenU — 

1.  Decision  of,  conclusive 77 

'otumiseionera — (See  JgenU,) 

1.  Of  circuit  courts,  accounts  of 154 

2.  Of  District  of  Columbia, as  to  disbursements  by xix 

3.  Of  District  of  Columbia,  as  to  lotteries 260 

4.  Of  District  of  Columbia  in  relation  to  making  contracts 198 

5.  District  of  Columbia,  settlement  of  accounts  of 309 

6.  To  make  investigations,  authority  to  appoint 248 

7.  Warrants  issued  by H9 

8.  Who  may  be  appointed 92 

'omml^le0— (See  LunaticBy  Foreign  Guardians). 

1.  Authority  of 144 

2.  Authorized  to  select  site  for  monument  at  York  town 141 

3.  To  select  site  for  monument  provided  for 142 

'ommitteeon  Arrangemente — 

1.  Provision  for 143 

'cmman  Council — 

1.  Authority  of 109 

ViHflNon  Law — 

1.  In  force  unless  repealed  by  statute 32 

2.  Of  Executive  Departments 171 

3.  Principles  of,  considered  as  to  payment  of  claims 16 

4.  Principles  stateil 191 

'ommon-Latp  Rule — 

1.  Application  of,  oh  to  di8(K>8ition  of  Government  bonds \'A] 

2.  As  to  interest  checks 170 

3.  As  to  letters  of  administration 'i'M 

4.  Regarding  assignment  of  negotiable  securities  by  a  married  woman ITi> 

'ummon  Property — 

1 .  Of  husband  and  wife  invested  in  bonds  in  favor  of  wife Vi\ 


480  First  Comptroller's  Office^  Treasury  Department 

Vtet 
Common  Sense — 

1.  Should  prevail  in  construct  iou 'i^2 

Comjwund  Liquor— 

1.  I-iability  of,  an  to  stamp  tax I* 

Comprehending  Worda — 

1.  Considered  as U-I 

Compensation — 

1.  And  feos  pretscribod  by  statute,  not  payable  to  United  States  manlial, 

holding  over Ui 

2.  As  to  additional *^l 

3.  As  to  nssignnient  of ix 

4.  De  facto  officers  not  entitled  to 3C 

5.  Duo  a  contractor,  assignment  of lit 

6.  For  making  disbursements IST 

7.  For  past  sc^rvices,  assignment  of M 

8.  For  preparing  Digest 3ft 

i).  For  pnldishing  proposals  for  carrying  mails .W 

10.  For  publishing  pro|K)sal8  to  be  prescribed  by  Postmaster-General %6 

11.  Of  clerk  of  court It3 

ri.  Of  informers 9^ 

13.  Of  inspectors SI 

14.  Of  Members,  monthly  payment  of 38! 

15.  Of  postmasters  of  the  fourth  class,  as  to ixi 

16.  Of  Reporter  of  Supreme  Court '*** 

17.  Of  Senators  and  Representatives,  as  to ux 

18.  Of  special  agents 551 

ly.  Per  diem  changed  to  annual iU 

20.  Powers  of  attorney  and  assignments  to  receive S 

21.  Prescrilu'd  for  .serving  venires  and  summoniug  jurors I'-l 

Compensa  iioiis — 

1.  For  two  jKisitiouH i'-''^ 

2.  Of  ]>ostnia.stoi*s,  as  to xsi 

Comptroller — 

1.  Art  ion  of.  open  to  in([niry  in  suit  on  bond xxxi\ 

2.  As  to  cortifvinjj  b«lanoe  due  a  claimant xxii: 

3.  As  to  <*oii8id<*rationN  of  tjucstions  submitti'd  to Mii 

4.  Balances  of  claims  certified  by 1*^ 

f).  ( Nuiclusive  elVect  of  Judgment  of,  charging  a  liability xxxU 

6.  Dt'cisiou  of,  not  subject  to  bo  changed  or  modified xvi: 

7.  Docisitm  of,  only  d<;lerniiueH  matters  actually  passed  npou xxi^ 

8.  Kxecution  of  judgment  of,  as  to xxMi 

I).  Finalitv  of  iudgment  of xxxi 

10.  General  approval  of,  jurisdiction  exercised  by xMt 

11.  Mandamus  will  not  lie  against "" 

12.  sixth  Auditor  is  also  a 1- 

13.  Tt»  jud^^c  of  <|U('sti<>ns  oflaw  and  fact   "1 

Comptynlhr'H  (\iifv 'iv 

ComptroUt-rn  — 

1.  As  to  appellate  jurisdiction  exercisc"d  by xx^i 

2.  Certifying  claims - 

3.  Effect  of  decisions  of xvi 

4.  Kcgardiug  accounts  of  disbursing  officers ^ 

r>.  To  decide  what  are  legal  vouchers xxx 

(  onptrolh-rs*  Decifionfi — 

1.  Conclusivenesb  of,  upon  the  executive  branch  of  the  Government xx^*' 
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pHge. 
Conclusiveness — 

1.  As  to  the  common -law  principle  of xxx 

Conclusion — 

1.  Of  rights  of  parties 181 

Condemned  Clothing — 

1 .  Sales  of r>."> 

Condemned  Stores — 

1.  And  other  army  supplies,  sale  of 36 

Condition  Precedent — 

1.  As  to  notice  of  subcontractor  for  carrying  mails 9 

•2.  To  assignment  of  bonds 290 

Conditions  Prectdeni — 

1.  Of  act,  effect  of  unreasonable  delay  in  accepting 331 

'-?.  Prescribed  by  section  12,  act  June  7,  1862 331 

Condition  Svbsequent — 

1.  As  to  notice  of  subcontractor  for  carrying  mails 10 

Conflict— 

1.  Apparent,  between  sections  255  and  3657,  Revised  Statutes 160 

Conflict  of  Laws— 

1.  Regarding  marriage  and  rights  under 175 

Conflicting  Decisions — 

1.   As  to XLII 

Conflicting  Descriptions — 

1.  In  an  appropriation  act 2^0 

Congress— (See  Constitutional  Lair,  Crowley's  Case  in  index.) 

1.  Action  of,  as  to  payment  to  assignees X\ 

2.  Allowance  by,  of  salary  to  widow  of  deceased  officer 270 

3.  As  to  membership 323 

4.  As  to  prinM  facie  right  to  a  seat  in 326 

r>.  As  to  the  acts  of xxiii 

6.  Authority  given  by,  to  Legislature  of  New  Mexico 100 

7.  Authority  of,  overDistrict  of  Columbia 23e 

f*.  Authority  of,  over  Territories 152 

9.  Control  of,  as  to  payments  by  the  Treasury  Department x vii 

10.  Decisions  of 279 

11.  Intention  of,  in  making  amendments 219 

12.  Joint  resolution  of,  as  to  reconstruction 344 

13.  Power  of,  as  to  claims 279 

14.  Power  of,  o v(»r  salary  duo  deceased  imblic  officer 270 

15.  Prohibitory  j)o wcr  of 14S 

16.  When   intending  allowance  or  statement  of  a  claim  to  be  conclusive, 

Hhoul<l  use  explicit  language 13 

Congressmen — 

1.  Becoming  claim  agents,  act  prohibiting 439 

2.  Constitutional  prohibitions  relating  to 434 

Confunl — 

1.  Of  husband,  when  required,  for  wife's  transfer  of  securities 170 

2.  Of  parties,  as  to  application  of  a  particular  local  law 177 

3.  Of  Postmaster-General  to  transfers  or  snblettings  of  contracts  for  carry- 

ing nniils 6 

ComequtHces — 

1.  Construction  that  would  lea<l  to  absurd 331 

(onKideration — 

1.  Equitable  interests  as  to  transfer  of,  for  a  sufficient 203 
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("onsoU — 

1.  Of  1907,  dispoBition  of 191 

Constitution — 

1.  Article  I,  see.  6,  Congressmen,  office 436 

2.  Article  II,  section  2,  referred  to 113,115.95^ 

8.  Article  II,  section  2,  clause  2,  President,  nominations 446 

4.  Article  lY,  section  3,  clause  2,  claims ^ d> 

5.  Article  VI,  sections,  referred  to 316 

6.  Assignment  of  powers  by 360 

7.  As  to  construction  of xxiii 

8.  As  to  defeat  of 114 

9.  As  to  oath  of  office 346 

10.  As  to  the xxm 

11.  Clause  2,  section  3,  person  held  to  service  or  labor,  claim  for ft 

12.  Construction  of,  regarding  claims iO 

13.  Departments  of  the  Qoveniment  created  by xxm 

14.  Executive  construction  of xxui 

15.  Gives  conduct  of  Government  to  distinct  branches 00 

16.  Power  given  by,  to  Congress,  as  to  salaries iTO 

17.  Powers  of  the  President 23D 

18.  Protects  salary  of  President  and  judges  of  courts 119 

19.  Provisions  of,  as  to  who  is  an  officer 2^ 

CotutituUonal  Amendments — 

1.  Adoption  of 34? 

Constitutional  Imw — 

1.  The  Constitution,  Article  I,  section  6,  does  not  prohibit  a  person  who  is  pro- 
fessionally retained  under  sections  363  and  360  of  the  Revised  Statutes 
ftt>m  being  a  member  of  Congre^,  because  snch  retainer  is  not  an  office. 

(See  14  OpinioDH,  401>,  Williams,  Attorney-General,  July  3,  1?=574) "-JTsi 

( 'onstruction — 

1.  As  to  exceptions \Yff 

2.  As  to  intorpretatiouH Jfr 

3.  As  to  modification :!pr 

4.  As  to  provisos '^ 

r>.  As  to  repcnlH ;iw» 

H.  Contemporaneous,  as  to  what  is  law Xv 

7.  Given  to  art  of  Juno  27,  1H64 119 

8.  Given  to  act  of  June  2:i  1874 Il5» 

9.  Given  to  section  49,  Revised  Statutes :S^ 

10.  Given  to  statutes  regarding  assignments   by  public  officers  of  futun* 

salary M 

11.  Ofactof  1H74 [H 

12.  Of  appropriation  acts,  as  to u 

13.  Of  appn)priation  acts,  general  rule  for 'M 

14.  Of  a  statute r\ 

15.  Of  deeds  and  wills 'iip 

16.  Of  one  clause  aided  by  language  of  another '^' 

17.  Ofpaiticular  provisions :iSf* 

18.  Of  Revised  Statutes.     The  professional  retainer  of  a  member  of  Congress. 

under  section  366 ;  and  366  is  not  a  contract  within  the  meaning  of  sec- 
tions 3739-3742 :tV. 

19.  Of  section  4,  appropriation  act,  August  5,  1882 214 

20.  Of  sections  3r>5,  :J657,  and  3658,  Revised  Statutes 160.  l« 

21.  Of  statutes 26i?,2« 

22.  Of  statutes  as  to  false  description ^ 
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Page. 
Conttmeiian — Continiied. 

23.  Of  statute  regarding  salary 19 

34.  Of  statute,  right  of  Judges  in  deciding ^A 

86.  Of  statutes,  rule  in 2SIS 

96.  Principle  of,  where  two  statutes  relate  to  the  same  thing 51 

27.  Questions  relating  to xviii 

88.  Rule  of 4? 

89.  Rule  of,  as  to  special  words 246 

30.  Rule  of,  as  to  several  sections 250 

31.  Well  founded  doubts  should  be  resolved  in  favor  of  claimant 164 

C0H9UU — 

1.  Authority  and  responsibility  of 140 

Con9ular  Acoaunia  case 349 

Consular  Aoeounia— 

1 .  A4j  ustment  of 138 

Consular  and  Diplomatic  service — 

1.  Asto 25 

Coneular  Begulations — 

1.  As  to  allowances 271 

2.  As  to  consular  accounts 351 

3.  Prescribe<l  by  President 26 

4.  Quoted  asto  granting  relief 139 

Con9ul-Oeneral—(Qee  Minister,) 

Contagious  and  Infectious  Diseases — 

1.  Prevention  of  introduction  of 227 

Contemporaneous  Construction — 

1.  As  to  appropriations 331 

Contents — 

1.  Table  of 1  iii 

Contestants — 

1.  Salary  of  successful  329 

Contestant's  Widotp's  case 32ri 

Contest— 

1.  As  to  the  members  of  Congress 321 

Contesteo— 

1.  Effect  of  death  of 321 

Contests — 

1.  Over  validity  of  assignments 17 

Context— 

1.  As  to  meaning  of  words 355 

Contingencies — 

1.  Payment  of  money  on  happening  of  certain 331 

Contingent  Expenses — 

1.  As  to  appropriation  for 299 

8.  As  to  foreign  ministers 271 

3.  Of  consulates 354 

4.  Of  diplomatic  and  consular  service 26 

ConUnuance — 

1.  Of  the  hearing  of  a  criminal  charge 268 

Controverted  Ittles— 

1.  As  to  questions  involving xviii 

Contract — 

1.  As  to  new 4 

8.  Attempt  to  ratify  an  unauthorized 108 

3.  Attorney-General  Bates  qooted  as  to  a 101 
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Con  tract — Continued. 

4.  Between  Secretary  of  the  Treaauary  and  John  D.  Saubom W 

r>.  By  an  executive  officer,  authority  for  making ^% 

H.  Clause  of,  may  be  severable 1 

7.  Correcting  terms  of ?2 

H.  Effect  of  assignment  of 104 

9.  Expressed  or  implied,  as  to xxxvn 

10.  Express  or  implied,  must  be  made  for  goods  furnished,  before  the  Got- 

eriiment  becomes  liable M 

11.  For  carrying  mails  may  be  sublet  on  transferred V» 

12.  For  engravings M 

W.  For  publishing  proposals  for  carrying  the  mails 30? 

14 .  For  supplies  for  public  service U^' 

15.  Laws  and  incidents  relating  to  marriage 17^ 

10.  Legality  of,  when  made  prior  to  availability  of  appropriation W 

17.  Limitation  of  power  to  make W 

IH.  Made  by  execntive  oflicer  without  authority  is  void 3*9 

19.  Maybe  valid  in  favor  of  party  not  in  fault,  when  one  party  to  it  \'iolate8 

a  statutory  prohibition 110 

•ij).  Of  bailment l« 

21.  Of  depositary 1* 

22.  Of  Government  as  to  bonds lift 

23.  Of  John  W.  Dorsey  for  carrying  mails I 

24.  Of  Messrs.  A.  Hoen  &  Co W 

25.  Original,  for  printed  matter  not  ratified  by  receipt  of  Public  Printer W 

2fi.  Provisions  of 1 

27.  Statute  prohibits  and  ninkds  void  assignment  of 6 

28.  To  furnish  supi)lie8  to  the  Governmen t liM 

29.  Transfer  of • t- 

'M).  Valid  i»rovirtions  <»f,  may  be  enforced 1 

31.  Void  clause  of I 

32.  When  rendered  void lU' 

33.  When  transferred  is  by  statute  annulled i- 

34.  With  .Sanboni  void ^"^ 

Contractor — 

1.  Aseertaining  amount  due  original ** 

2.  For  carrying  mails  may  sublet  or  transfer  contract 1*' 

3.  Insolvency  of •' 

4.  Liabilities  of  original ^ 

.").  Liability  of !• 

t).  Notice  given  to,  by  subcontractor  for  carrying  mails 1 

7.  Withholding  stipulated  penalty  for  beiielit  of ' 

Contractors — 

1.  As  to  services  rendered "'^ 

2.  For  carrying  the  mails,  as  to ^^ 

3.  Pay  drafts  of l-= 

4.  Power  of  Sixth  Auditor  to  deterniine  amount  due ^ 

f.'ontractH — 

1.  As  to i^ 

2.  As  to  rescinding l'*^ 

3.  Between  Government  and  informers "^ 

4.  Classes  of  public ^^ 

.').  Denying  validity  of  unauthorized ^ 

C).  Discussion  as  to ^*^ 

7.  Effects  of  delay  in  making -^ 
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Pajje. 
Com  trath — ContiDiietl. 

?t!.  Enforcement  of  execntory 1)3 

0.  Exceptions  in i>l» 

lU.  For  caiTyiiig  niailn 1 

1 1 .  For  moieties  were  inoperative  after  June  (j,  1K7'2 213 

1*2.  For  .servicoa 34;') 

lo.  For  supplies 199 

14.  For  supplies  for  District  of  Columbia 19*^ 

1F».  For  supplies  made  prior  to  passaj^c  of  act  authorizing 19?< 

10.  Government  discharging  obligations  under 33 

17.  Made  prior  to  appropriation  act,  validity  of 19l> 

Ic*.  Making  of,  in  anticipation  of  an  appropriation 91» 

VJ.  Opinion  of  Attorney- General  Devens  as  to lOJ 

"20,  Opinion  of  Solicitor-General  Phillips  as  to li)2 

*21.  Public,  legal  requirements  for 97 

'2*2.  Questi4)ns  arising  as  to  validity  of 102 

2:#.  Kight  to  rescind  executory KU 

•24.  Rule  in  offers  to  make 338 

'25.  .Specilic  performance  of 2fi^ 

"M'k  United  States  not  liable  for,  till  appropriation  is  available lOU 

•27.  When  deemed  void 102 

•2*.  Which  exceed  the  amount  appropriated  for KM) 

•2i».  With  Indians l-> 

Controrerlid  (JhcsUoh  of  Iaup — (iSec  Qite8tion8  of  Law.) 
Copies. — 

1.  Of  subcontracts  for  carrying  mails  tiled  in  office  of  Second  Assistant  Post- 

master-General    7 

Coptf— 

1.  Of  joint  resolut  ion  as  to  ])ublication  of  First  Comptroller's  decisions v 

Copyist — 

1.  As  to 247 

•2.  Substitute  for 34r» 

ConiwaNiH,  Earl — 

1.  Surrender  of 141' 

Corporation — 

1.  Assi^jninent  made  by 2U4 

2.  As  to  charging  of,  by  Comptroller,  with  a  liability xxxii 

3.  Ditterence  between  financial  officer  of,  and  agf^nt  of 31 

4.  Power  of  attorney  of 14 

5.  Reganling  charter  of . ! ^ 31 

C  orpora  Hon  s — 

1 .  As  to  indorsements VM> 

2.  Financial  officer  of 31 

3.  Power  of  attorney  of 3() 

4.  Subject  to  operation  of  section  3477,  Revised  Statutes 14 

i>.  Wlio  may  receive  payment  in  favor  of 30 

Corre»j>on(lnnr — 

1.  Between  Tn-asury  antl  Statr  DepartinontN  as  to  consular  accounts IM9 

2.  Of  Treasury  Department,  as  to XV 

Corrnpilon — 

1.  As  t<»  official XXXVII 

Coifts— 

1.   As  to 33;> 

Counterftitintj — 

1.  Api»ropriation  for  suppressing 219 
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Pkfr. 
C<mn9ellcT9 — 

1.   As  to XXMI 

CouH%er9ign — 

1.  WarraDts,  aa  to  authority  of  First  Comptroller  to xx 

( 'Qunter-ngnature — 

1.  No  money  can  be  paid  witbont  First  ComptroUor's xii 

( 'OHntenigninff — 

I.  Of  warrants "7 

Countjf  Bonds — 

1.  Issned  without  authority 1<^ 

County  Courin — 

Expenses  of 155 

Coupon  Bend — 

1.  Description  of *>* 

Coupons — 

1.  Assignment  of * 

Coupon  Bonds — 

1.  And  coupons  are  negotiable  by  delivery <5 

Courts  .        '  * 

1.  Authority  of,  as  to  action  of  niarshal lU 

2.  Cannot  interfere  after  draft  is  issue<i xxxix 

3.  Decree  of,  will  operate,  after  payment  of  draft,  to  dctenniue  the  right  to 
the  fund xixix 

4.  Force  of  onler  of 'SA 

5.  Is  a  branch  of  the  public  service ;*1 

6.  May  give  relief  to  rightful  claimant *. , xxxii 

7.  Number  of  terms  of,  in  Montana  in  each  year 1=0 

8.  Proceedings  in,  to  determine  rights  of  claimant xxxiv 

9.  Terms  of,  in  Utah  Territory  specifuMl l'^"' 

Court' Bouses — 

1.  Constructiuu  of 1V» 

Court  of  Claims — 

1.  Allowantre  by  ooinmiHfiioncr  evidence  of  right  of  action  in 134 

2.  Allowance  of  claim  by  executive  ottieer  gives  rigbt  of  action  in mt 

3.  As  to  action  and  judgment  of x«v 

4.  As  to  iindings  and  opinions  of xxxv 

5.  As  to  jurisdiction  of xxxvii 

().  As  to  recognizing  assignments !•' 

7.  As  to  documents  transmitted  to xxxviii 

8.  As  to  seizures xxxviil 

y.  As  to  transmission  of  claim  and  i)ai>ers  connected  therewith  to xxxv 

10.  Decisions  of,  as  to xv 

II.  Judgments  in ^ 

12.  Jurisdiction  of,  as  to  action  by  accounting  officers '* 

13.  Jurisdiction  of,  as  to  claims  for  damages xxix 

14.  Jurisdiction  of,  a**  to  counterclaims xxix 

If).  Jurisdiction  of,  as  to  set-offs xxix 

16.  Jurisdiction  of,  regarding  claims -1 

17.  Regarding  assignments  to "-^ 

18. .  Report  of  tindings  and  opinions  to  heads  of  Departments xxxv 

Court  of  Equity — 

I.  Decree  of,  as  to  surrender  of  draft -4l 

(  oiirtfi — 

1.  Accounting  officers  settle  principles  of  law  which  are  recognized  by xui 

2.  Action  of  accowntiwg  ofW<!^Ta  \u  Honie  cases  conclusive  on xlii 
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Page. 
Courts — CoDtiniiecl. 

3.  As  to  appellate  .jnriHdictioii  of xxvi 

4.  As  to  control  of,  over  the  Treaeurj- XL 

r>.  As  to  evidence  procnred  tbrough  agency  of xxxiv 

r>.  As  to  iseneof  patents  for  lands xl 

7.  Ah  to  judgment  and  determination  of,  over  official  acts  of  accounting 

officers XXI 

c?.  As  to  location  of xx vi 

9.  As  to  number  of xxvi 

10.  As  to  original  Jurisdiction  of xxvi 

11 .  As  to  revocation  of  orders  and  decrees  by xxxii 

1*2.  Ah  to  session  and  jurisdiction xxvi 

13.  As  to  terms  of xxxii 

14.  As  to  vacation,  modification,  or  annulment  of  judgments,  decrees,  or 

other  orders  of xxxii 

15.  Common  law  and  decisions  of  Executive  Departments  recognized  in  . . .      181 

16.  Created  in  Territories  are  *  *  United  States  courts  "(f) 149 

17.  Expenses  of  United  States I5ii 

Ic'.  landings  and  opinions  of,  not  conclusive  on  Executive  Departments  .. .  xxxv 

19.  General  power  of,  by  injunction xxxvi 

•20.  Injunctions  in 14<> 

"21.  Interference  of,  with  executive  officers  as  to  claims xxxix 

22    Interference  of,  with  payment  of  claim xxvii 

23.  Interference  with  executive  officers xl 

24.  Judicial,  error  in 146 

25.  Jurisdiction  of,  invoked  in  aid  of  accounting  officers xxxiv 

26.  Of  the  United  States 120 

27.  Of  Utah,  as  to 150 

2^\  Supreme  and  District,  appropriations  for 152 

Covfrfure — 

1.  Laws  and  rules  regarding 175 

Cttslom-HouBtB — 

1.  Construction  of 155 

Crtdentidls — 

1.  In  due  form 321 

2.  Of  members  filed  with  Clerk  of  House 3:i;{ 

3.  Payment  to  Representatives  having  the  proper 321 

4.  Required  by  law,  as  to  claim  for  salary ^ 329 

Creditor— 

1 .  Assets  released  by 12 

2.  Of  Government  by  assignment 18 

CrMtorB— 

1.  Assignments  for  benefit  of 13, 27 

2.  As  to  the  application  of  claimant's  mouey  to  satisfaction  of  their  debts  xxxviii 

3.  Of  the  estate,  prior  rights  of 273 

4.  Of  the  Government,  as  to  deceased ' 238 

5.  Policy  of  favoring  resident 23t> 

6.  Preference  of  as  to  administration 235 

7.  Rights)  of,  a«  to  disposition  of  registered  bonds 191 

<'redit8— 

1.  As  to XXIX 

•2.  As  to  disposition  of  United  States  bonds 197 

3.  Or  assets  of  estate  of  deceased  person,  disposition  of 2:12 

4.  On  vouchers  for  supplies 57 
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Pa;*. 
Crime — 

1.  Detection  of 'JW 

CrimeB — 

1.  As  to  lotteries ^ 

Criminal  Charges — 

1.  As  to  coinmissiouers ^iiji* 

Criminal  Jurisdiction — 

1.  As  to  circuit  court  commissioners 4 

Criminal  Law — 

1.  Sections  3739-3742  of  the  Revised  Statutes  are  not  violated  by  a  member 
of  Congress  who  is  professionally  retained  as  an  attorney  under  section 
:K53  of  the  Revised  Statutes 3S 

2.  As  to  liability  of  accounting  officers xxxrii 

Criminal  Proceedings — 

1.  As  to  judicial  proceedings  against  accounting  officers xxxn 

Crowley's  Case SS 

1 .  A  person  employed  by  the  Attorney-General  nnder  sections  963  and  366  of 
the  Revised  Statutes  to  assist  a  district  attorney  is  not  an  officer.  Such 
employment  is  a  professional  retainer.    See  opinion  Attorney-General 

Williams,  June  6,  1874  (14  Op.  Att.  Gen.,  406) 355 

Crowley t  IticMrd — 

1.  Party  in  Crowley's  case 7m 

Curtail  Service — 

1.  As  to  carrying  mails , i 

Cushingy  Caleb — 

1.  Opinions  as  to  legal  signature  quoted <9 

Custom — 

1.  Cannot  modify  a  statute IS 

2.  When  obligatory 1% 

Damages — 

1.  Arining  from  annulment  of  caiTying  mails •'» 

2.  As  to  claims  for xxu 

3.  As  to  claims  for  unliquidated I 

4.  As  to  liquidated 1 

5.  For  a  malicious  act  as  to xxxni 

♦>.  Liquidated  or  unli([uidated,  as  to  claims  for XMX 

7.  Uncertain  and  unliquidated,  arising  for  breach  of  subcontract  for  carry- 
ing mails 1" 

Davis,  C.  II.— 

1.  Party  in  false  description  case *X> 

Death— 

1 .  As  to  vacations '.^'■ 

Debates — 

1.  In  Congress,  as  to  extra  compensation  to  members •^'* 

De  Bildt,  (\  .V.— 

1.  Party  in  DeBildt's  case Kl 

De  Bildtj  Lilian  Augustu  Stuart — 

1.  Party  in  De  Bildt's  case ITl 

De  BildVs  Case P? 

Debt— 

1.  Good  discharge  of l*l 

2.  Is  a  liquidated  demand l** 

3.  Meaning  of If 

4 .  Pay ment  of,  to  f OTfeVg;^.  «LCi\xi\\\\ttXx«A\o\\  \\\.  ^cvKv^VVa  ^f  debtor I* 

5.  Recovery  of ,  by  a^Lxnvn\a\Ta\Aix I* 
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Dtbtor— 

1.  Local  policy,  or  prefeivnct?  as  to Vli? 

DebtorB-' 

I.  As  to XM\ 

1.  Diiference  between  those  of  the  Uniteil  States  and  a  private  citizen.,..  ISl 

2.  Dne  from,  have  no  locality  at  seat  of,  Government KSi 

3.  Due  from  the  United  States,  as  to  locality  of  creditor >^:t^^ 

4.  Government  pays  its,  voluntarily.... \iAO 

5.  Remedies  for  collection  of »j:tt 

6.  United  States,  not  aflected  by  outside  laws ^il\7 

Decedent — 

1.  As  to  disposition  of  bonds  of \\K 

2.  Rights  of  widow  in  Gametes  case V71 

DecUion — 

1.  By  a  Comptroller  only  determines  matters  actually  passe<l  upon xxiv 

2.  By  First  Comptroller  in  Atherton  ^.Co.'s  case [W! 

3.  By  First  Comptroller  in  Clerk's  investigation  cose UA*i 

4.  By  First  Comptroller  in  De  Bildt's  case 17:i 

5.  By  First  Comptroller  in  Dorsoy*8  appeal  case Hi 

6.  By  First  Comptroller  in  Durkee's  case U\\ 

7.  By  First  Comptroller  in  Election  supervisor's  case ir»4 

8.  By  First  Comptroller  in  Exigency  case \H\ 

9.  By  First  Comptroller  in  Garnet's  case '^7*^ 

10.  By  First  Comptroller  in  Lake's  case :tl(> 

11.  By  First  Comptroller  in  Malakof  Bitters  case i:il 

12.  By  First  Comptroller  in  Marshal's  mileage  case Ht) 

13.  By  First  Comptroller  in  Sanborn's  case Wh 

14.  By  First  Comptroller  in  Seaman-relief  case i:)l) 

15.  By  First  Comptroller  in  Utah  district  attorney's  case 1  *^ I 

16.  By  First  Comptroller  in  Walsh's  case VMi 

17.  By  First  Comptroller  in  Yorktown  Centennial  case 14:i 

18.  By  Comptroller,  not  subject  to  be  changed  or  wodiUe<l xvii 

19.  Made  by  one  Department  cannot  be  reversed  by  another 141 ,  H*^ 

20.  Of  a  question  offset,  as  to xxv 

21.  Of  Commissioner  of  Patents  conclusive 77 

22.  Of  Commissioner  of  Patents,  imiieachmeut  of 77 

23.  Of  either  Department  generally  conclusive  on  the  others 1>;1 

24.  Of  First  Comptroller  conclusive 102 

25.  Of  House  as  to  occupancy  of  a  seat  in  Ccingress liUti 

26.  Of  supervisors  of  election,  as  to xxv 

27.  Of  Supreme  Court  cite<l , ni 

Deeition  in  Stall  r».  Pepper^ 

1.  Principle  involved  in IW-O 

Decision* — 

1.  By  CoiiiptrolleiT*,  eflect  of x  \  j 

2.  By  CouiptroUerK,  law  of  rt«  adjudiratu  appJieii  to X x J  v 

3.  By  ComptroUen*.  poM al  hnr\'ivA:  aH^M.-t*'*!  \ty xxi 

4.  By  First  Comptroller,  as  to  appi*ndixe»s  in xx 

5.  By  First  Couiptroll^T.  an  tfi  publication  of , xui 

r».  By  First  Comptroller,  dibtributjori  of 

7.  By  First  Comptroller,  for  I'ViO  and  1>«1,  s«M:oijd  e<litioij  of X  v 

e.  By  First  Comptn^ller,  g<fueral  vhtmu-U'H  of x  v 

i».  By  First  CouiptroUer,  i jujM;rt4»iiC<:  of x  v 

10.  By  First  Comptroller,  nef^eMiity  for  pii iiuA "jiwN  w 
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DecinonB — Coutinued. 

11.  By  First  Comptroller,  ODe  volume  each  year  to  be  printed x 

12.  By  First  Comptroller,  pablication  of I x 

13.  By  First  Comptroller,  reasons  Justifying  publication  of xi 

14.  Final  source  for xv 

15.  In  executive  Departments,  classes  of  questions  requiring xx^ 

16.  In  printed  form XT 

17.  Of  Court  of  Claims,  as  to x 

18.  Of  Post-Office  Department,  Sixth  Auditor  not  subject  to 

19.  Of  Supreme  Court  as  to  individual  rights xl 

20.  Of  Supreme  Court,  as  to  printing  and  publishing  the JS 

21.  Of  Sopremc  Court,  as  to  reporter  of % 

22.  Of  the  Treasury  Department,  synopsis  of 2! 

Declarations — 

1.  Made  in  statute  as  to  assignment  of  claims 1 

Decoration  Day — 

1.  How  celebrated U 

Decreased  Service — 

1.  As  to  carrying  mails 

Decree  in  Equity — 

1.  As  to  registered  bonds 19 

Decree — 

1.  Certified  copy  of 13 

2.  Of  court  as  to  rival  claimants xxh! 

3.  Of  court  as  to  requiring  an  assignment  of  claim s 

4.  Of  court  will  operate,  aft«r  payment  of  draft,  to  determine  tlie  right  to 

the  fund 1 xxxii 

r>.  On  a  creditor's  bill ! 

6.  To  determine  rights  of  parties 2:1 

7.  To  determine  the  rights  of  rival  claimants,  as  to xxxn 

Decrees — 

1.    As   to XXAll 

2.  As  to  law  of lu 

Deductions — 

1.  As  to  carrying  mails i 

2.  From  pay  of  contractors ? 

Deed— 

1.  When  signed  by  daughter sO 

Deeds — 

1.  As  to  blank  assignments US 

De  facto  Officer — 

1.  Acts  of,  are  valid  as  aflfecting  the  public Ill 

Deficiencies — 

1.  Appropriations  to  supply .VI 

Deficiency — 

1.  Appropriation  act  for  1882,  section  2,  quoted ^ 

Deficiency  Appropriation — 

1.  As  to  illness  and  burial  of  late  President  Garfield JTJ 

Deficiency  Tax — 

1.  Refunding  to  distillers  a il^ 

Definitions — 

1.  Of  negotiability,  effect  of,  as  to  registered  bonds i* 

DefrieSf  John  D. — 

1 .  Public  Prluter,  a\)\)royal  by,  of  Hoen  &  Co.'s  contract 94 
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Page. 
Delegation — 

1.  Of  anthority  to  render  otUcial  services 347 

2.  Powers  of^  possessed  by  public  officer 61 

JDelinquencie^ — 

1.  Imposiug  fines  upon  contractors  for 9 

Delifiquency — 

1.  Official,  as  to  substitntes 347 

Delivery — 

1.  As  to  post-offices 158 

2.  As  to  negotiable  instruments 292 

3.  As  to  transfer  of  title 203 

4.  Of  Supreme  Court  decisions 300 

Demands — 

1.  As  to  jurisdiction  of  accounting  officer  over xvii 

2.  Estopped  by  payment 14 

3.  Payment  of  liquidated 13 

4.  Payment  of  unliquidated 13 

5.  Settled  by  the  Commissioner  of  General  Land  Office xx 

Demonstra  Hon — 

1.  As  to  False  Description  case 268 

Department  of  State — 

1.  Action  of,  not  conclusiye  on  accounting  officers 349 

Department  of  the  Interior — (See  Interior  Department) 

1.  Practice  in  regard  to  sale  of  old  material 56 

Departments— 

1.  As  to  officers  or  clerks  in 361 

2.  As  to  questions  decided  in xvi 

3.  As  to  the  three  great  powers  of  Government 361 

4.  Jurisdiction  of,  in  relation  to  set-ofTs xxix 

5.  Legislative,  executive,  and  judicial : 181 

6.  Of  the  Government,  legal  science  pertaining  to  the  great xxxiii 

7.  Practice  of,  as  to  construction  of  statutes 3() 

8.  Practice  of,  as  to  set-offs xxix 

Depositor  ieti— 

1.  Circular  as  to 187 

2.  Payment  of  pension  checks  by 185 

Depositary — 

1.  Money  deposited  in 33 

2.  Official  bond  of 1 ia'> 

3.  Of  public  moneys,  liability  of 185 

4.  Requirements  as  to  monthly  statement^} 187 

5.  Responsibilities  of,  as  to  blank  indorsements 188 

Deposit — 

1.  Of  moneys  by  disbursing  officers A 33 

Depositories — 

1.  As  to  credit  of  disburHing  officers 297 

2.  Why  established 2:» 

3.  Rule  as  between  banks  and  their 187 

Depository  Bank — 

1.  In  Washington,  failure  of 65 

Deposits — 

1.  Made  by  disbursing  officers 60, 88 

2.  Made  by  pension  agent 187 

H.  Mis.  37 32 
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Deputation — 

1.  At  common  law,  limitations  of  power  of 79 

2.  Nature  of ; 79 

Deputiei — 

1.  Of  heads  of  Bnreans  to  perform  duties  previously  imposed  on  chief  clerks.  61 

2.  Of  marshals  and  sheriffs Ta 

3.  Practice  of  appointing 80 

Deputy  CommUeioner  of  Internal  Revenue — 

1.  Is  a  deputy  of  the  Secretary  of  the  Treasury 73 

Deputy  Comptroller — 

1.  In  case  of  absence  or  sickness  of ffij 

2.  Intention  of  Congress  in  creating  office  of 71 

3.  Powers  that  may  be  delegated  to 75 

Deputy — 

1.  Construction  of  act  March  3,  1875,  concerning 61 

2.  Definition  of H 

3.  Duties  that  may  be  performtnl  by 74 

4.  Enlargement  and  abridgment  of  power  of 73 

5.  He  that  has  an  office  of  trust  cannot  make  a 79 

6.  When,  may  sign  his  principal  officer's  name 9O 

Deputy  First  Comptroller — 

1.  As  to  performance  of  duties  of 335 

2.  Duties  of,  as  to  clerks M9 

3.  Office  of,  created  by  act  of  March  3,  1875 61 

4.  Powers  and  duties  of 62 

Deputy  Officers — 

1.  Provisions  in  statutes  in  relation  to 7i 

Designated  ServU-es — 

1.  Act  February  26,  1853,  proscribes  fees  for \^* 

Designation — (See  Assignment. ) 
Descriptions — 

I.  Rejecting;  oue  of  two ^4 

Detail— 

1.  Of  clerks :»4S 

Detection — 

1.  Of  crime itf 

Detectives — ^See  Inspectors,  Agents^  4'c.) 
Determination  — 

1.  Of  accounting  officer  as  to  jurisdiction  of  courts  over xu 

Devast<ivit — 

1.  As  to  disposition  of  registered  bonds Ijfi 

Divenn^  Charles — 

1.  Attorney-General.     Opinion  of,    regarding  exchange    of   old  printing- 
presses  .y 

Digest  of  linles — 

1.  As  to  extra  pay  for  preparing 364 

2.  Of  House  of  Representatives ^a 

Diminished  Reserved  Landu — 

1.  As  to ddS 

2.  In  Kansais,  as  to 370 

Diminished  Service — 

1.  As  to  carrying  mails 8 

Diplomatic — 

1.  And  consular  service H 

Diplomatic  Officers — 

1.  Expenses  and  accownU  oi 354 
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Dirwrf  Tax  Act—  ^*^^ 

1.  Effect  of  twelfth  seotion  of 331 

2.  June  7,  1862,  as  to  effect  of  twelfth  section  of xin 

IHreot  Tax  AcU-^ 

1.  Compared  and  considered  as  to  appropriations 331 

JHreei  Tax  Case 331 

Direct  Taxes — 

1.  Farms  or  plantations  sold  for  collection  of X]5 

2.  In  innnrrectionary  district,  collection  of 334 

IHeaUotcances — 

1.  As  to XXIX 

2.  Ma<le  by  accounting  officers 47 

IHabureement — 

1.  For  relief  of  American  seamen 140 

2.  Of  appropriations,  as  to  mode  of 302 

3.  Of  public  money,  as  to  extra  pay  for ;J57 

Diebureemente — 

1.  By  Commissioners  of  the  District  of  Columbia xix 

2.  By  consular  officers 349 

3.  Classes  of  persons  making 297 

4.  For  construction  of  public  buildings GS 

5.  For  District  of  Columbia 264 

6.  From  the  Treasury,  questions  as  to xviii 

7.  Legality  of,  as  to  Board  of  Health 225 

8.  Made  by  Commissioners  of  District  of  Columbia 307 

9.  Made  for  charitable  and  other   associations 33 

10.  Of  money  appropriated  for  construction  of  public  buildings 155 

DMurnng  Agent— 

1.  As  to  illness  and  burial  of  lat^  President  Garfield 377 

2.  Distinction  between  disbursing  officer  and 159 

3.  Of  National  Board  of  Health,  letter  of,  as  to  appropriations 222 

JHshursing  Agents — 

1.  Postmasters  as 155 

Diehursing  Clerk — 

1.  Is  an  officer 159 

2.  In  Department  of  Stat« 349 

Dittlmrsing  Clerks — 

1.  Recognizing  orders  for  pay 17 

DUhursing  Offi^fer— 

1.  As  to  claim  of xxxvii 

2.  Authority  of,  as  to  disputed  salaries 323 

3.  Cannot  confer  authority  to  sign  checks  or  drafts 62 

4.  Deposit  account  of 187 

5.  Marshal  of  District  of  Columbia  is  a 261 

6.  Money  advanced  to 18 

Disbursing  Offictr — (See  Pentiion  Agents,) 

Disbursing  Officers — 

1.  Accounts,  how  settled i 28 

2.  Advances  to 14 

3.  As  to  payment  of  salaries  by XXVii 

4.  Checks  drawn  by 33 

5.  Circular  as  to 187 

6.  Instructions  to 87 

7.  Moneys  advanced  to 297 

8.  Not  depositaries,  forbidden  from  paying  out  public  moneys ^V 
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Disbursing  OjVrcrs — (/<  •ntimitMl. 

9.  Paymcut  of  claims  by 29 

10.  Pay-rollft  or  voucherH  of 14 

11.  Power  to  delegate  ftutbority  to  sign  drafts 60 

12.  RegnlatioDH  of  August  24,  ii?76,aHto Iri9 

13.  Vouchers  required  of XXX 

Discount — 

1 .  Or  interest  ou  advancements  for  unappropriated  salary 34 

Digcreiion — 

1.  Abuse  of,  example  of 147 

2.  As  to  selection  of  agencies 228 

3.  Given  to  officers,  restraints  upon 147 

4.  Judicial,  conferred  by  law 146 

Discretionary  Authority— 

1.  Accounts  of  officers  invested  with 147 

2.  When  given  to  an  officer,  effect  of 146 

Discretionary  Fotrer— 

1.  When  grossly  abused  may  be  reviewed 147 

Diseases — 

1.  Contagious  and  infectious '^ 221 

Disputed  Claims — 

1.  As  to  set-off" 209 

Disputed  Facts — 

1.  As  to  claims xxxviii 

Distilleries — 

1.  Inspecticn  of 2."j2 

Distillers — 

1.  Refund  of  taxes  assessed  against ;U5 

Distillery — 

1.  As  to  capacity  of ;ii>:> 

Distributees — 

1.  As  to  disposition  of  bonds 196 

Distribution — 

1.  EftVct  of  local  laws  over 2oi* 

2.  Of  Mrst  Coiii])trol]«T's  decisions v 

X  Of  laws  of  t  lie  UnitiHl  States v 

4.  Of  Revised  Statutes v 

District — 

1.  As  to  disbursing  agents Ifw 

District  Attorney — 

1.  A  person  employed  by  the  Attorney-General  under  sections  363  and  '366  of 

the  Revised  Statutes  to  assist  a,  is  not  an  officer.  Such  employment  is 
11  ])rofessional  retainer.  See  opinion  Attorney-General  WilliuuiB,  June 
t>,  lr<74  (Op.  Alt.  Gen.,  406) lUV* 

2.  Payment  of 1»J0 

3.  Power  to  retain  fees,  charges,  and  emoluments 120 

4.  Salary  and  fees  of,  where  paid 120 

District  Attorneys — 

1.  Allowances  to 269 

2.  Districts  assigned  to 15.w 

3.  New  duties  of,  Utah l«jl 

District  Contracts  Case ici^ 

District  Courts— 

1.  Territorial,  business  in 15»j 

District  of  Columbia — 

1.  As  to  administTifttioii 132 
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2.  A8  to  diBbiiroenients  by  Commissioners  of xix 

3.  Authority  of  administrator  appointed  in 2'M 

4.  Claims  against 13, 28 

5.  Common  law  and  judicial  system  of 2^)0 

6.  Form  of  governmout  of 198 

7.  lusauo  alien  wife,  guardian,  committee,  or  trustee  of,  how  appointed  in . .  171 

8.  Powers  of  Commissioners  in  relation  to  contracts iy8 

9.  Recofjnition  of,  in  the  matter  of  suits 238 

10.  Kevised  Statutert 2G0 

11.  Sale  of  lottery  tickets  in 2r.O 

Diatricta — 

1.  Supervisors,  as  to 252 

JHrwon — 

1.  Of  bonds,  contracts,  and  powers  of  attorney 2^5 

Diriniontt — 

1.  (Jf  First  Comptroller's  oflice,  as  to  work  in xx 

Viran  and  fVindsor — 

1.  Parties  in  Dorsey's  appeal  case 2 

Domt«iic  Animah — 

1.  Diseases  of 94 

Domicile— 

1 .  As  to  administrator's,  and  Treasury  drafts 231 

2.  As  to  disposition  of  United  States  bonds 197 

3.  Of  aliens 170 

4.  Of  wife  merges  in  that  of  husband 174 

5.  Of  wife  of  alien  husband 170 

6.  United  States  have  no  particular 183 

7.  Without  nationality 173 

Donations — 

1.  For  hospitals 49 

Dorsejfy  John  W. — 

1.  Contract  for  carrying  mails 1 

2.  Party  iu  Dorsey's  appeal  ease 1 

DoTBcy^s  Appeal  Case 1 

Double  Pay — 

1.  As  to  a  seat  in  Congress .'527 

Double  Taxation — 

1.  Asto 395 

DouglasHj  Gtorge  L. — 

1.  Attorney  in  Atherton  and  Co.'s  case !!1C 

2.  Attorney  in  Malakof  Bitters  case 1 :50 

3.  Counsel  for  Sanborn 2^'8 

Douglass t  John  JV. — 

1.  Attorney  in  Atherton  and  Co.'s  case 316 

Draft— 

1.  AfTer  isHue  of,  court  cannot  interfere xwix 

2.  As  to  limit  of  time  for  recalling xxxiil 

3.  As  to  rights  of  ri  val  claimants  to  jiroceeds  of xxxix 

4.  Copy  of,  issued  from  United  States  Treasury 231 

5.  Decree  of  court  of  equity  as  to  surrender  of 241 

C.  Decree  of  ctnirt  will  opt-rate,  after  payment  of,  to  determine  the  right 

to  the  fund xxxix 

7.  Effect  of  destruction  uf,  as  to  right  of  payment 241 
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8.  Indorsement  of IN 

9.  In  poeseasion  of  person  beyond  reach  of  official  proceflSy  as  to  rights  of 

party  named  in  warrant  authorizing : 01 

10.  Is  eqaivaleut  to  money,  when  indorsed 01 

11.  Loss  or  destruction  of iSk 

12.  Mode  of  revoking,  before  actual  payme&t xxvin 

13.  Of  consular  officer,  how  paid 319 

14.  Payment  in  money  without  a iMl 

15.  Payment  of,  as  to  rival  claimants xxxn 

16.  Powers  of  attorney  to  indorse S 

17.  Provision  for  issue  of  duplicate 20 

18.  Refusal  to  surrender  to  rightful  claimant Ml 

19.  Unlawful  detention  of iA\ 

SW.  Upon  Treasurer,  l:ow  paid * 

/)ra//»— (See  Checkn.) 

1.  Acceptance  of,  by  officers  or  agents  of  Qovemment 18 

2.  Are  not  payments iA\ 

3.  As  substitutes  for  money  or  property 438 

4.  As  to  authority  of  courts  over xix 

5.  As  to  iudorsements  on XIX 

6.  As  to  ownership  of xxx 

7.  Ah  to  payment  of  claims iSH 

b.  As  to  rights  of  creditors  of  holders  of xix 

0.  Ah  to  rights  of  holders  of xix 

10.  Authority  to  sign fSlI 

11.  B«?yond  power  or  control  of  conits "SSK 

12.  Drawn  by  army  contractors 1*7 

13.  Effect  of  po8S<»sHion  »s  to  payment  of 24V 

14.  Indorsement  of 14 

15.  Of  mail  contractors,  negotiability  of li» 

16.  Paper  evidences  of  a  right  to  demand  or  receive  moi  ey 25^ 

17.  Payment  of,  for  otticer  or  agent  of  Government IH 

18.  Paynumt  of  Tn^asury liQ 

19.  Stat  lite  regulating  isHUC  of  duplicate 23 

Draft  or  Check— 

1.  As  to  drawing  and  signing tt 

Ifraughtaman — 

1.  Am  to iMT 

Ih'awer — 

1 .  Signature  of.  as  to  indorsementH l^ 

DrnggxHt — 

1.  Liable  in  tort  for  Iohh  or  injury  to  })urchaser 132 

2.  K<'sj)on8il)ility  of 13C 

Dujtlicfile  Jfefirrijttions. — (S««e  Confiictimj  I>fScription«.) 

DnpUvaie  Draft — 

1.  IsHUiincr  of 2S4 

Duplicate  fVarranttt — 

I .  Dinposit  ion  of 217 

Duplicate — 

1.  When  Treanurer  authorized  to  issue  a 241 

Durk^c^  Joseph  H. — 

I .  Party  in  Durkee*s  case IQ 

Durkee's  Case 163 

I>utieft — 

J.  And  responaibilitiea  of  l\ieVM>A\<i  YT\\i\«t 38 
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2.  And  taxes,  collection  of 242 

'^    Of  attorneys,  drc.,  as  to xxvii 

4.  Of  Deputy  Comptroller 70 

fy.  Of  executors  and  administrators 191 

(».  Of  officers  intrusted  with  public  revenues 60 

7.  Of  the  office  of  the  Register  of  the  Treasury — appendix 399 

8.  Of  the  office  of  the  Treasury  of  the  United  States— appendix 399 

1.  As  to,  of  those  required  to  construe  statutes 368 

2.  Imposed  on  officer  by  subcontract  for  carrying  malls 1 

3.  Of  Secretary  of  the  Treasury  as  relate  to  accounting  officers xxxv 

4.  On  a  particular  article,  specific  provisions  for 161 

E. 

Effect— 

1.  Shall  be  given  to  every  provision  of  statute 274 

JElection— 

« 

1.  Aci'ounts  of  supervisors  of 153 

2.  As  to  decision  of  supervisors  of xxv 

3.  Contest  as  to.. 322 

4.  Difl'erence  between  evidence  of,  and 326 

5.  Of  Representative  or  Delegate,  as  to 323 

Election  SuperrUart^  Case 153 

Elementary  Writers — 

1.  Authority  of,  as  to  registered  bonds 290 

Elements — 

1.  In  construction  of  statutes 296 

Emandpaiion — 

■ 

1.  How  celebrated 144 

2.  Proclamation  of 343 

Emoluments. — {^e  Compensation :  Fees;  Pay;  Salary.) 

1 .  Fees  and  charges  as  to  retention  of,  by  district  attorney 120 

Employe — 

1.  As  to 247 

Employes — 

1.  AKKigiimont  by,  of  salary  or  compensation XX 

2.  In  Treasury  Departmentj  substitutes  for 345 

Enactment — 

1.  Particular,  prevails  over  general 228 

EnrolUmj  Clerk— 

1.  A»  to 362 

Epidemic,  Disease  Case 225 

Epidemic  Diseases — 

1.  Authority  of  President  over  expenditures  for  prevention  of 226 

Equal  Civil  Rights— 

1.  As  to 342 

Equitable  fnterest — 

I.  Assignment  of  claims  could  only  pass  an 18 

Equitable  Kiyht — 

1.  Of  claimant  to  fractional  part  of  bond 202 

Equitable  Rights — 

1.  As  to  claim  paid XXXVUI 

2.  Power  of  executive  officers  to  determine 193 
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Equities — 

1.  Between  an  assignor  and  the  debtor .- i^ 

2.  Liabilities  as  to  latent W 

Equity — 

I.  And  good  faith  impose  an  obligation  to  pay It 

2.   As  to XXYU 

a.  The  rule  iu M 

Equity  Jurisdiction — 

1.  As  to,  when  proceeds  of  a  draft  are  a  subject  of I 

Errata — 

1.  Items  of I 

Erroneous  Punctuation — 

1 .  May  be  corrected 31 

Erroneous  Representations — 

1.  Effect  of,  on  contracts -W 

Error — 

1.  As  to  re-opening  an  account nn 

2.  In  description,  how  corrected sR 

3.  Injudicial  proceedings,  as  to  a  rehearing  on  rejected  claims xxvm 

Estates — 

1.  As  to  disposition  of  registered  bonds 151 

2.  Of  non-residents,  administration  upon 53J 

Estimates — 

1.  Of  expenses  of  District  of  Columbia W 

Estoppel — 

1.  As  to  payment  of  Treasury  drafts "Si 

2.  As  to  rights  of  purchaser  of  registered  bonds ..i 81 

3.  Blank  assignment  may  operate  by  way  of iC 

4.  Doctrine  of ^ 

5.  Gtovcrnment  not  ordinarily  bound  by  an -W 

Evanses  Case Ill 

EvanSf  Samuel  P. — 

1.  ComniiKsioned  as  marshal  of  the  United  States  March  IC,  1^77 Ill 

2.  Not  entitled  to  compensation H^ 

Evidence — 

1.  As  to  assignments  of  bonds ^ 

2.  As  to  certilit^d  balances  for  or  against  the  United  States  as xxin 

3.  As  to  form  of xxvin 

4.  As  to  law  of,  in  courts xxil 

5.  As  to  law  of,  in  Treasury  Department  })ractiee xxtt 

6.  As  to  ])ay ment  of  salaries XXX 

7.  As  to  question  of  time '^ 

8.  Ber<>re  accounting  officers 1^ 

9.  Effect  of  certified  balance  as xxxu 

10.  Enabling  accouuting  officers  to  jiass  upon  claims  as  to xxxi^ 

II.  Now  and  additional W 

12.  Of  a  right  of  action 1« 

13.  Of  authority  to  indorse 1? 

14.  Of  destruction  of  part  of  bond,  force  of ** 

15.  Of  indebtedness  as  to  set-olf A"! 

16.  Of  usage  iu  Tn.'asuryDepartment,  where  found X^ 

17.  Of  whatla'.vJH »' 

18.  Procured  through  the  agency  of  judges  and  courts xxxn 

19.  Reviewed  by  First  Comptroller xi 

UV.  Rule  as  to  parol 5?ft 

21.  To  establish  mistake 1* 
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.ESBomtna/tON— 

1.  As  to  oommiRsi oner's  per  diem 269 

2.  Of  collectors' offices 251 

3.  Of  witnesses,  as  to xxx. 

Mxcepiion — 

1.  Difference  between  repeal  and 368 

Exceptions — 

1.  As  to  ingrafting  on 367 

2.  In  statutes  not  to  bo  eiilargt^d  by  inference 14 

3.  Rnle  of  construction  rcganling 29 

Mxchange — 

1.  Provisions  for  payment  of  loss  by 26 

2.  Of  old  material  for  now 53 

£jcecution — 

1.  Of  assignment 1^4 

2.  Of  assignments  of  interest  in  bonds .• 202 

Executions — 

1.  As  to  law  of XXX 

Executor — (See  Administrator;  Agent;  Assignee:  Foreign  Guardianj  <fc.) 

1.  Assignment  of  bonds  to  himself 1H4 

2.  As  to  claim  by xxxvii 

3.  As  to  rights  of  assignee xle 

4.  As  to  salary  due  deceased  public  officer 270 

5.  As  trustee,  powers  and  duties  of VM) 

6.  Demanding  payment  of  claim xi.i 

7.  Of  General  Wool  had  right  to  reclaim  mnuey  pai«l 21 1 

8.  Of  General  Wool,  taxes  paid  by 210 

9.  Or  administration,  practice  of  Treasury  Department,  as  to "SM 

10.  Power  of  sole  surviving 194 

Exeicutors — 

1.  And  administrators  of  deceased  executors  and  administrators 191 

Executive  Admin  is  tra  tion — 

1.  Conclusiveness  of  j udgment  of  Comptroller xxx 

2.  Independence  of xxill 

Executive  Authority — 

1.  As  to  rights  to  be  enforced  by xxiir 

Executive  Decisions — 

1.  Conclusiveness  of xxv 

Executive  Department — 

1.  Aid  to  officers  of xxxv 

2.  As  to  claim  made  against  any xxxiii 

3.  As  to  interference  of  other  braneheH  of  the  Gov«TnmtMit xvi 

Executive  Departments — 

1.  As  to 3r,0 

2.  As  to  cast's  arising  in,  ri'(|iiiring  deciHioiiK xi.lli 

3.  As  to  eliiini  or  matt^T  pending  in  any  of  thi^ xxxv 

4.  As  to  the  administration  of  ciirh  of  tin- ■  xxiii 

5.  Classes  of  <{i]eNtion.s  n-qiiiritig  deeisionH  in xxvi 

6.  Common  law  and  n^agi'  in 171,  HI 

7.  Compensation  of  oHiciTi  and  fnipJoy/^N  in 219 

H.  Conelusiv».'neKs  of  findiiig«*  and  opinions  of  roiirts  on XXXV 

Executive  itfiUnf— 

1.  Action  r»f,  whc'i  <.'^|uitabje  tith*  offlfiiniant  in  d<'l('rmiii«'d  bi'fore  making 

payriifut Xl« 

2.  As  to  lia]ai.<'<  -  • «".  t:fi<'d  a;;.iiM^t XXXIZ 
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3.  As  to  consideration  of  legal  rights 

4.  As  to  employment  of  judgment  and  discretion  by 

5.  Ah  to  exercise  of  Jurisdiction  conferred  upon zzxn 

6.  As  to  salt  on  bond  of xxm 

7.  Ah  to  suspension  of  warrant  before  final  payment xxxil 

8.  Construction  of  statutes  by M 

9.  Deal  with  the  real  ultimate  rights  of  parties 177 

10.  Decisions  of 181 

11.  Discretion  of 108 

12.  Do  not  always  adopt  the  principles  of  judicial  decisions 

i:^.  Duty  of,  as  to  ancillary  administrators 

14.  Duty  of  as  to  transfer  of  title  to  registered  bonds 

15.  Interference  of  courts  with ZXXIX.  XL 

16.  Jurisdiction  of,  over  questions  decided  in  the  Departments zvi 

17.  Power  of,  as  to  equitable  rights 19S 

18.  Responsibility  of 

19.  Sometimes  disregard  judgments  and  decisions  of  conrts 

20.  Sometimes  pass  upon  the  jurisdiction  and  authority  of  the  courts XXT 

21.  Take  official  notice  of  the  ordinary  meaning  of  words « 134 

22.  To  settle  and  adjust  claims 9i 

McecuHve  yational  Common  Law — 

1.  Ah  to  extraterritorial  operation  of XXUI 

2.  Difference  between  the  common  law  which  prevails  in  the  courts  and..  XXTT 

3.  There  is  a  well-defined  system  of xxii 

Mjctcutire  Power — 

1.  Ah  to dSO 

2.  ('annot  be  exercised  as  between  private  citizcus W 

Exigency  Cane 9* 

Exigency — 

1.  What  is  an 97 

Expedited  Service — 

1.  As  to  carrying  mails ^ 

Expedition — 

1.  Sale  of  supplies  to  exploring  or  surveying 56 

Expenditurea — 

1.  As  to  appropriatiouH  for  the  public  health 99 

2.  As  to  authority  fi)r  making xvm 

3.  Authority  to  make 149 

4.  For  deter  ting  violationn  of  iuti^nial  revenue 5844 

r>.  In  exccHS  of  appropriations 98 

6.  OfNatlonal  Board  of  Health 2* 

7.  Reported  by  proper  disbursing  clerk  to  Fifth  Auditor 143 

Expennen — 

1.  Ah  to  internal  revenue 5J5^ 

2.  For  collection  of  internal  revenue ^ 

3.  F(»r  trial  and  ))unishnient  of  violators  of  internal-revenue  laws ^ 

4.  Incurred  for  a  conteHte<l  seat  in  the  House,  as  to itiM 

5.  Miscellaneous,  of  National  Board  of  Health *** 

H.  Of  county  courts 153 

7.  Of  depositing  proceeds  of  sale M9 

8.  Of  detailed  clerks «» 

9.  Of  District  of  Columbia,  origin  of  funds  to  meet 199 

10.  Of  inspectors  and  revenue  agent« *1 

il.  Of  officers  and  employ^  of  Board  of  Health ^ 
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12.  Of  Hales  of  land  paid  by  receLvers  of  public  moDeys 365 

13.  Of  sale  of  old  material 56 

14.  Of  sales  of  old  material,  how  paid 37 

15.  Of  surveys  of  land :i67 

16.  Of  theGoveniment  for  18d2 214 

17.  Of  the  territorial  courts 120 

18.  Of  United  States  courts 152 

Expenses  of  Courts — 

1.  When  chargeable  to  United  States 153 

Explanatory  Matter — 

1.  As  to V 

Exploring  Expeditions — (See  Surveying  Expeditions,) 
Exposition — 

1.  Of  statutes 268 

J^eiension — 

1.  Of  leave  of  absence 345 

Extra  Compensation — 

1.  Afi  to  inhibition  against 355 

2.  To  a  Representative :i55 

Extra  pay — {See  Additional  Compensation  ;  Fees:  Pay;  Salary,) 

1.  As  to  carrying  mails ^ 2 

2.  To  officers  and  employes  of  House  of  Representatives 362 

Extraordinary  Expenses — 

1.  Incurred  by  ministerial  officers 155 

F. 

Ealse  Description  Case 265 

Earms — 

1.  Tabular  statement  as  to  sale  of 335 

Eavoritism — 

1.  As  to  substitutes 347 

2.  Fraudulent  combinations  and  corruptions 109 

Federal  Courts — 

1.  Jurisdiction  of,  over  common-law  otfcnses xxii 

Fees  and  Compensations — 

1.  Acts  prescribing xviii 

2.  Prescribed  by  statute  not  payable  to  UnitCMl  States  marshal  holding  over .       Ill 
Eees  and  Salary — 

1.  Of  district  attorney,  maximum 120 

Eees — (See  Compensation,) 

1.  As  to  public  lands 367 

2.  Charges  and  einoluiuents  as  to  retention  of,  by  district  attorney 120 

3.  Of  commissioners 268 

4.  Of  inspectors 252 

5.  Of  marshal  for  summoning  jurors 163 

6.  Of  marshals 90 

7.  Right  to 367 

Felonies — 

1.  Appropriation  for  suppresNing  counterfeiting  and  similar 219 

Feme  Covert — 

1.  Doctrine  as  to  civil  capacity  of 177 

Fiduciaries — 

1.  As  to  indorsements 191 
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Field,  Mr.  Jutdirf — 

I.  Dofinitiou  of  crlnie  of  rebellion Sd 

Fifth  Audilor— 

1.  A»  to  couHuIaraccoimtH 350 

2.  As  to  inatterH  reported  by XX 

File  Clerk— 

1.  As  to U« 

Files— 

1.  Ill  Treasury  Department,  as  to  maniiRcnpt xv 

Final  Action — 

1.  Authorizing  the  payment  of  claims,  ast^ x  xvm 

Final  Paipnent — 

1.  Warrant  for,  may  he  recalled  and  certificate  be  corrected  l>efore xxxii 

Financett — 

1.  Report  of  the  Seen^tary  of  the  Treasury  in  1857  on 64 

Financial  Officer — 

I.  Of  a  corporation,  authority  and  duties  of 14,^1 

*2.  Of  a  eorpornt  ion,  authority  of,  to  indorse  checks  and  dratts 14 

3.  Of  a  corporatiim  can  receive  payment  of  claim  from  disbure«iug  oJiicer..  U 

4.  C>f  a  corporation,  evidence  of  authority  of 14 

Finder — 

1.  Of  lost  money  or  goods,  reHponsihilities  of. U«^ 

*^.  Of  inutilat«'d  imte l*)c 

Findings  and  Opinions  of  Courts — 

1.  tliect  of,  in  Executive  Departments xxxv 

Fines — 

1.  As  to  carrying  mailf? "-* 

2.  Iinpo.scd  by  [loHce  court,  disposition  of '^4 

First  Anditor — 

1.  AcctHints  incident  t(»  illm^ss  and  burial  of  laro  Trvsideut  Garfield.  »Tate«l 

bv :C!« 

2.  Account  stated  ])v,  as  to  sjilarv i^T 

'X  As  to  matters  reported  by xx 

4.  Rfport  of,  on  account  of  lioon  Al*.  Co i^* 

I).  States  accounts  of  the  Treasurer  of  the  United  Statf  s At* 

Fiscal  Agcnttt— 

1.  Are  under  criminal  as  well  as  civil  liabilitic8 li'i 

2.  Not  dejiositaries,  must  not  keep  public  moneys  in  their  «»\vn  ciitjitody f«6 

3.  Of  (Tovernmeni iS 

4.  Of  C»ov«*riiment  forbidden  to  kee)»  m(meys  advanced  to  them tiO 

First  Co mpt roller — 

1.  Accounts  incident  t<»illne»*sand  burial  of  late  Pn*.«*idi"nt  Oarlield  adjunted 

and  cfitilied  by '.C** 

2.  Action  «)f,  as  to  indorsemrnts lid 

H.  And  Di'iiuTy.  officer  to  a«t  in  iibsfiice  <U"  sickness  of  both *>:i 

■1.  Appeal  to.  from  decision  of  Sixth  Amlitor I 

Ti.  As  a  <'lie<k  upon  the  Secretary  of  the  Treasury \xi 

(\.  As  toaiitiioiity  of,  to  (•ountei*si;rn  warrant^ xx 

7.   As  ti>  evideui'e  nvit*\ved  by - X.X 

b.  As  to  jujlicial  authoritv  <»f wiv 

9.  balance  certihed  by,  as  to  salary '.iC 

10.  Cannot  delegate  power  to  touniersign  warrants t*l 

II.  Chief  clerk  in  ottire  of,  not  an  administrative  officer i"l 

12.  Chief  clerk  of  oflbv  of.  was  not  deputy  of f>l 

m.  Circular  by,  on  account  of  disbursements  for  the  public  health 38!> 
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^trat  Comptroller — Coutiuued. 

14.  Coantersigns  "warrant  for  payment  of  claims 16 

15.  Creation  of  office  of  Deputy 61 

16.  Decision  by,  in  Atherton  &:  Co.'s  case 317 

.  17.  Decision  by,  in  Clerks'  Investigation  case 245 

18.  Decision  by,  in  De  Bildt^s  case 173 

19.  Decision  by,  in  Dorsey's  Appeal  case 5 

20.  Decision  by,  in  Election  Supervisors'  case 154 

21.  Decision  by,  in  Malakof  Bitters  case 131 

22.  Decision  by,  in  Durkee's  case 164 

23.  Decision  by,  in  Garnet's  case ■. 272 

24.  Decision  by,  in  Lake's  case 310 

25.  Decision  by,  in  Sanborn's  case 208 

26.  Decision  by,  in  Seaman-Relief  case 139 

527.  Decision  by,  in  Utah  District  Attorney's  case 121 

28.  Decision  by,  in  Walsh's  case 126 

29.  Decision  by,  in  Yorkto wn  Centennial  case 143 

30.  Does  not  act  under  anthority  of  a  snperior 71 

31.  Duties  of 76,179 

32.  Duties  of,  as  to  public  health 221 

33.  Extent  and  importance  of  jurisdiction  of xvii 

34.  Is  the  only  officer  who  countersigns  warrants xxi 

35.  Jurisdiction  by  statute  over  appeals 5 

36.  Jurisdiction  of,  as  to  construction  of  appropriation  acts XX 

37.  Letter  of,  as  to  subntituted  attorneys 315 

38.  Matter  for  decision  of 192 

:i9.  May  increase,  reduce,  or  refuse  to  allow  amounts  stat-ed  as  due  to  claim- 
ants  y XX 

40.  Ni'cessity  for  printed  decisions  by xvn 

41.  Not  concluded  by  action  of  Commissioner  of  Internal  Revenue 129 

42.  Of  the  Treasury  Department,  as  to  publication  of  decisions  of v 

43.  Opinion  by,  a.s  t»>  extra  compensation  to  Representatives  in  Congress. ..  356 

44.  Opinion  i»y,  conclusive 102 

4;').  Opinion  by  Elisha  Whittlesey,  as  to  permanent  legislation 394 

46.  Opinion  by,  in  Agency-Delegation  case 63 

47.  Opinion  by,  in  Appropriati»)n-Ext.ensioncase 215 

48.  Opinion  by,  in  Barnett's  case 200 

49.  Opinion  by,  in  Board  of  Health  case 223 

50.  Opinion  by,  in  Claims- Assignment  case 1^ 

51.  Opinion  by,  in  Colbath'scase 281 

.'>2.  Opinion  by,  in  Commissioners'  Per  Diem  case 269 

53.  Opinion  by,  in  Crowley's  case **' 

54.  Opinion  by,  in  Direct-Tax  case -  ''^ 

55.  Opinion  by,  in  District  Contrai^ts  case ^^ 

56.  Opinion  by,  in  Epidemic  Disease  case ^^ 

57.  Opinion  bv.in  Gibson's  case ^'^ 

5tf.  Opinion  bv,  in  Halstead's  case *•" 

1&7 

59.  Opinion  by,  in  Iluidekoper's  case  (second) 

60.  Opinion  by,  in  Kennard's  case J^ 

61.  Opinion  by,  in  Informers'  case -- ^^ 

62.  Opinion  by,  in  Jordan's  case ^ ^^ 

63.  Op  nion  bv,  in  Lost-Greenback  case -•"  '•" 

64.  Opinion  by,  in  0*»age  Land  case .-.----- 

65.  Opinion  l>y, in  Otto's  case -.*- 

66.  Opinion  by,  in  Rheem's  case -•-- 
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67.  Opinion  by,  in  Shelley-H  case 38 

68.  Opinion  by,  in  Smith's  case « M3 

69.  Opinion  by,  in  Snbstitute  case 34& 

70.  Opinion  by,  in  Substitute-Attorneys  cose 314 

71.  Opinion  by,  in  Tayloo's  case 192 

72.  Opinion  by,  in  Territorial  Courts  case 148 

73.  Opinion  by  K.  W.  Tayler  regarding  sale  of  old  material 46 

74.  Performance  of  duties  of ;b?3 

75.  Power  of,  over  warrant  before  final  payment xxxii 

76.  Reasons  justifying  publication  of  decisions  of xxix 

77.  Relations  of,  with  the  Treasury  Department xv 

78.  Responsibility  of,  as  to  issuing  warrants xxi 

79.  Revises  and  certifies  Treasurer's  accounts 3iin 

80.  To  countersign  all  warrants C7 

81.  Wan-ant  for  payment  countersigned  by xxxu 

J'irst  CompiroUer'H  Decisions — 

1.  Conclusiveness  of,  in  appeals  from  that  of  the  Sixth  Auditor xxvii 

First  Comptroller  Tayler — 

1.  Opinion  by,  as  to  disposition  of  the  proceeds  of  sale  of  old  material :a 

Fixed  Sum— 

I.  Special  act  of  Congress  directing  payment  of,  creates  a  right 19 

Folger,  Charles  J, — 

1.  Opinion  of,quoted \i^ 

*2.  Secretary  of  the  Treasury,  letter  of,  as  to  consular  aocoonta ;U:# 

3.  Secretary  of  the  Treasury,  letter  of,  as  to  indorsements Ij** 

Foreign  Court — 

1.  Suit  by  executor  or  ailministrator  in •i4<> 

Foreign  Executors — 

1.  As  to  suits  in  the  District  of  Columbia ^^ 

Foreign  (iuardian — 

1.  Rights  of,  over  tangible  property  or  ordinary  claims ITl 

Foreign  Gwirdiahs — 

1.  Authority  of,  under  statutes 171 

Foreign  Intercourse — 

1.  Contingent  expenses  of :fcV| 

Foreign  Jurisdiction — 

1.  As  to  executors  or  administrators 1?0 

2.  As  to  suits  by  guurriians \rO 

Foreign  Portn — 

1 .  Detail  of  medical  officers  to J26 

Forfeiture — 

1.  As  to  a  judgment  of,  by  Sixth  Auditor 7 

2.  Of  Hubcontractor's  pay  for  carrying  mails I 

3.  To  require  a,  requires  due  process  of  law 10 

Forfeitures — 

I.  Of  rights  in  which  the  Government  has  no  interest  cannot  be  declariHl 

by  accounting  officers 1 

Forged  Indorsements — (See  Indorsements,) 
Forged  Indorsement — 

1.  Common-law  rule  changed  by  statute  of  16  and  17  Victoria 1?^ 

Form — 

1.  Copy  of,  for  internal -re  venue  agents'  montlily-expeiite  aeooant ^ 

2.  For  miscellaneous-expense  account,  copy  of •• Sd 

Form  of  Account — 

1.  As  to  illness  and\>TiT\aV  ot\a\A  Yt«%\^«Yi\> Qi«xtLeld 374 
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Florm  of  Oath — 

I.  Annexed  to  claim  as  to  illnees and  bnrial  of  late  President  Qarfield  ....      374 
of  Release — 

1.  As  to  illness  and  bnrial  of  late  President  Qarfield 375 

and  Instructione — 
1.  To  claimants^  as  to 373 

JrvTMe — 

1.  Anthority  of  Secretary  of  Treasury  to  prescribe 245^ 

2.  For  assij^nment  of  registered  bonds 288 

3.  Of  anthority  of  financial  officer  of  corporation  quoted 31 

Pkmrth  of  July — 

1.  How  celebrated 144 

Fractional  Currency — 

1.  Redemption  of 167 

Fragments — 

1.  Of  United  States  notes,  &c 167 

France— 

1.  Government  and  x>eople  of,  inyited  to  Centennial  Anniversary  of  snr- 

render  of  Lord  Comwallis 141 

2.  Public  funds  of,  not  negotiable 293 

pranking  Privilege — 

1.  As  to  rights  of  Congressmen 441 

F^ud — 

1.  As  to  disputed  titles  to  land xu 

2.  In  transfers  and  powers  of  attorney 17 

F^uds — 

1.  In  insurrectionary  districts xxxviii 

2.  On  the  Government 249 

3.  Prevention  of xxxviii 

4.  Upon  internal  revenue 281 

5.  Upon  the  Treasury,  act  to  prevent 23 

F^udulent  Representations — 

1.  Made  by  dniggists 132 

Free  Persons — 

1.  Of  African  descent,  as  to 338 

i^reednum's  Hospital  and  Asylum — 

1.  Support  of 397 

Frelinghnysen^  Frederick  T, — 

1 .  Secretary  of  State,  letter  of,  as  to  consular  accounts 350 

J^rtneh  Guests — 

1.  Provision  for  inviting  in  affirmative  terras 142 

F^renckj  H,  x.— 

1.  Assistant  Secretary,  question  raised  by,  as  to  account  of  Richard  Crow- 
ley  1 356 

Fruits 

1.  As  to  deficiency  tax 318 

Full  Compensation — 

1.  Appropriation  made  in 297 

2.  Force  of  expression  in  appropriation  act 215 

FtmeHons — 

1.  Of  office  of  Representative,  who  may  exercise 326 


1.  Administration  of  Marine-Hospital 53 

2.  To  aid  in  colonization • 334 

^wnds — (See  Government  Funds,) 
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Fixture  Saianf — 

1.  Asaignments  of )4 

G. 

GarfiM^s  Case 3S 

OameVs  Ctise CT 

Garnet,  Henry  H. — 

1.  Party  in  Qarnet's  case 371 

Garnety  Sarah  J,  JS, — 

1.  Party  in  Garnet's  case 271 

Garnishee — 

1.  Attachment  and  process H 

Garrison,  C.  K, — 

1.  Contract  of,  for  6,000  rifles 95 

Gaugtrs — 

1.  As  to SSI 

General  Inspectors — 

1.  As  to Wl 

General  La  Fayette — 

1.  Family  of,  invited  toCentennial  Anniversary  of  Surrender  of  Lord  Com- 

wallis 141 

General  Land  Office — 

1.  Demands  settled  by  Commissioner  of xx 

General  Legislation — 

1.  As  to  appropriations 39 

*2.  Engrafted  on  appropriation  acts 34 

3.  On  appropriation  acts 29? 

General  Ordei' — 

1.  Of  President  in  case  of  absence  or  siokness  of  Bnreau  officers W 

General  Power — 

1.  EiTcct  of  limitation  on ]'^ 

General  Principles — 

1.  Ah  to  sottlemcnt  of XTII 

2.  As  to  statement  of.  by  Comptroller xin 

Gincral  Provisions — 

1.  Of  ono  statnte  controlled  by  specific  provisions  of  another S? 

General  Rule — 

1.  Express  authority  to  one  excludes  all  others A^ 

2.  Of  law  as  to  judorments,  decrees,  or  other  orders  of  courts xxxn 

General  fVords — 

1.  Ar(^  to  have  general  application ISI 

'2,  Of  statute^niay  be  restrained l^i* 

'A.  SoiMftim^'S  restrained  in  their  application 23" 

German  (iucfttH — 

1.  As  to  expenses  of 141 

2    Duly  iuvitt'd  by  authority  of  law , 14S 

3.  Invitation  and  payment  of  expenses  of  authorized W 

Gibfion's  Case ** 

Gibson,  n^illiam  J. — 

I.  Party  in  Gibson's  case 2^ 

Gilfillan,  James  — 

1.  United  States  Treasurer,  letter  of,  as  to  indorsements 191 

Fillmore,  Major- General — 

1.  Order  of,  as  to  reconfttraction MJ 
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€hod$  and  CrediU— 

1.  As  to  dispofiition  of  United  States  bonds. 197 

Oovemment — 

1.  As  to  interference  of  other  branches  of,  with  the  executive  department. .  xvi 

2.  As  to  liability  of. 107 

3.  As  to  liability  of,  to  refund  taxes xix 

4.  As  to  refund  of  moneys  by,  to  purchasers  of  public  lands  erroneously 

sold XIX 

•.  As  to  the  co-ordinate  departments  of. xxui 

6.  Cannot  without  its  assent  be  made  a  debtor IS 

7.  Can  only  act  by  authorized  agents 209 

8.  Complicated  machinery  of xxiv 

9.  Counter-claims  on  the  part  of xxxvii 

10.  Decree  of  courts  determining  rights  of  rival  claimants  not  conclusive  on .  xxxi  v 

11.  Difference  in  the  applicability  of  principles  of  law  between  private  per- 

sons and  the xxiv 

12.  Duties  of,  as  to  bonds 194 

13.  Essentials  to  proper  action  of xxiv 

14.  Law  of  claims  against 342 

15.  Legal  science  pertaining  to  the  great  departments  of xxxiii 

16.  Liabilities  of  contractor  for  carrying  mails 4 

17.  Liability  of,  as  to  registered  bonds 190 

Id.  Liability  of,  as  upon  tk  quantum  valebat 106 

19.  Liability  of  officers  to xix 

20.  Not  liable  for  compensation  for  services  by  unauthorized  officers,  agents, 

or  employ^ 113 

21.  Of  District  of  Columbia 198 

22.  Of  law,  this  is  a 147 

23.  Of  the  United  States  as  to  contracts  with xxxvii 

24.  Ofthe  United  States,  control  of 238 

25.  Payments  made  by,  estop  further  demands 14 

26.  Powers  of,  how  distributed 1^1 

27.  Set-offs  on  the  part  of xxxvii 

28.  Silence  of,  ratification  of  the  acts  oftkde  facto  officer,  but  not  of  his  title.      1 12 

29.  Temporary  expenses  of 214 

30.  The,  not  liable  for  goods  furnished  notfauthorized  by  express  or  implied 

contract 1 lOf) 

31.  Usages  established  in  every  department  of xxiv 

O^avemment  Bond — 

1.  As  to  disputed  ownership  of xxxiv 

Oavemment  Bonds — (See  Bonds.) 

1.  As  to  titles  to xviii 

2.  Held  in  trust  as  to xxxiv 

OiPV^rn^^^  Funds — 

1.  As  to  relief  for  loss  of xxxviii 

Government  Hospital — 

1.  For  the  Insane .'i* 

Govern  men  i  Officers — 

1.  Detail  of,  as  to  health 22G 

Government  of  District  of  Columbia— 

1.  As  to 3r>0 

Government  of  the  United  States— 

1.  As  to  debts  and  promises 236 

H.  Mis.  37 33 
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Government  Printing  Office — 

1.  As  to 31 

2.  Material  and  machinery  for 1 

Governments — 

1.  Organized  loyal  State 31 

Governor — 

1.  Of  Alabama,  special  election  ordered  by I 

(h'ain — 

1.  As  to  deficiency  tax 31 

Gratuity — 

1.  To  widow  of  deceased  public  officer 9 

Gravel  and  Stone — 

1.  Delivered,  action  to  recover  value  of H 

Great  and  Little  Osage  Indians — 

1.  Treaty  with 3? 

Greenhack — 

1.  As  a  promissory  note H 

Greenbacks — 

I.  Regulations  relative  to  redemption  of • 

Gross  Prociseds  of  salt  of  old  Material — 

1.  How  covered  into  the  Treasury J 

2.  Receiver  should  be  charged  with 31 

Guardian — (See  Executor;  Administrator.) 

H. 

Hall,  Hiland— 

1.  Second  Comptroller,  decision  of,  as  to  powers  of  Sixth  Auditor ^ 

Hahtead,  Eminel  P,  — 

1.  Party  in  Halstcad's  case ^ 

Halstead'a  Case 2 

Hamilton^  Alexander — 

1.  Remarks  of,  as  to  issuing  warrants ^ 

»2.  WorkH  of,  vol.  7,  p.  548,  quoted,  as  to  duties  of  Secretary  and  Comp- 
troller    ^ 

Ilayti — 

1.  As  to  emigration  or  colonization * 

Head  of  Department — 

1.  As  to  refereuccH  to  Court  of  Claims ^ 

2.  As  to  transmittal  of  documents  to  Court  of  Claims ^^ 

W.  Authority  aiid  duties  of,  as  to  substitutes 

*  ? 

4.  Disbursements  under  directions  of • 

r>.  Duties  and  responsibilities  of ^ 

().  Exereise  of  duties  and  powers  of ^ 

7.  First  Assistant  of,  may  perform  duties  of 

8.  May  require  opinion  of  the  Attorney-CJeneral ' 

9.  Must  act  on  his  t>wn  judgment 

10.  Power  of,  to  appoint  special  agent 

II.  Right  of  judging  as  to  expediency  of  advances 

12.  And  buieaus,  aids  provided  for  by  Congress 

Heads  of  Departments — 

1.  As  to  authority  to  appoint  agents,  of  the 

2.  Authority  to  employ  agents  by 

3.  Secretaries  or  deputies  of  the  President 

Hi^aiU  of  famiUe^ — 

1.  Sales  of  lands  to 
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Page. 
Health  Regulations — 

1.  Reports  as  to 220 

Hearing  and  Deciding — 

1.  On  criminal  charges 2(>8 

Herbert,  Hilary  A. — 

1.  Letter  of,  as  to  pay  of  deceased  contestant 328 

Heritage — 

1.  Public  lands  regarded  as  a ;.., 370 

Heritages — 

1.  As  to 20 

History  of  Statute— 

1.  As  to  construction  of 315 

Hiaiory — 

1.  Sacred  and  profane 144 

Hobson,  H.  P. — 

1.  Party  in  Halstead's  case 232 

Hodge,  Andre%o — 

1.  Party  in  Gibson's  case 294 

Hoen  4"  Co, — 

1.  Account  of,  stated  by  First  Auditor 95 

Holder  of  Certificates— 

1.  Of  election  rights  of 323 

Holder  of  Legal  Title— 

1.  Estopped  by  payment  of  holder  of  equitable  title XLii 

Holder  of  Negotiable  Instrument — 

1.  Indorsed  for  value,  rights  of 286 

Holder— 

1.  Of  one -half  a  matured  bond,  right  of 200 

2.  Risk  of  payment  to  rightful 188 

Holders  of  Bonds — 

1.  Last  of  several  successors 204 

Homestead  Legislation — 

1.  Referred  to 370 

Homestead  Policy — 

1.  Public  lands  subjected  to 370 

Homesteads — 

1.  To  soldiers,  bill  giving,  introduced  by  Hon.  William  Lawrence,  referred  to .  371 
Hooker,  I.— 

1.  Party  in  Seaman  Relief  case 138 

Horey,  Charles  E. — 

1.  Attorney  in  Walsh's  case 126 

Hospital  Aid — 

1.  As  to  public  health 221 

Hospitals — 

1.  Donations  for 49 

House  of  Representatives — 

1.  Resolution  adopted  by,  quoted 378 

2.  Right  of  widow  of  contestant 328 

3.  Speaker  of 22 

House — 

1.  Rule  of,  as  to  appropriations 339 

Huidekoper,  H.  S. — 

1.  Party  in  Huidekoper's  case 156 

Huidekoper^s  Case — (second) 155 

Hunter's  Case — 

1.  Referred  to IIV 
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Husband — 

1 .  May  wai  vo  marital  rights  over  wife's  property  in  bonds  or  interest  checlu.    in 

2.  Rights  of W 

I. 

lUnesH  and  Burial — 

1.  Of  late  Prosideijt  Garfield,  as  to SI 

Impeachment — 

1.  As  to  meaning  of  civil  ofificer Se 

2.  As  to  power  of ! xxm 

3.  Of  deciHious  of  Commissioner  of  Patents Z 

Implication — 

1.  Result  of,  necessary 15! 

Implied  Power — 

1.  Of  delegations  by  heads  of  Departments - 0 

Importer — 

1.  As  to  construction  of  rovenne  acts 8S 

Imports — 

1.  Raising  revenue  from itt 

Imprisonment — (See  Commissioner,  Warrant,) 
Inchoate  Rights — 

1.  Ofwidowasto iii 

Incidental  Expenses — 

1.  Of  registers  and  receivers 30 

Income  Tax — 

1.  Assessment  of,  in  lat«  insurrectionary  States £» 

2.  Repayment  of  internal  revenue 94 

Incompatible  Office — 

1.  Accoptanco  of 3li. 

Inconsistent  Provisions — 

1.  In  a  subsequent  act,  as  to 511 

Increase — 

1.  Of  rates  of  Mahiry ill 

2.  Of  salary  by  act  of  August  5,  18ef2,  cllcct  of  provisions  for -21^ 

Indefinite  Appropriations — 

1.  As  to. xi\ 

Indemnity  Bonds — (See  Bonds.) 
Indenture — 

1.  Offered  in  evidence IS: 

Indian  Affairs — 

1.  A.S  to  sale  of  lands 36 

Indian  Civilization  Fund — 

1.  Origin  of STi 

Indian  Land  Cane — 

1.  Opinion  in,  re-examined  and  afiirmcd J£ 

Indian  Land — 

1.  As  to  sale  of 3* 

Indian  Lands — 

1.  Fees  as  to ;>C 

Indian  Territory — 

1.  Removals  to '^ 

Indian  Treat wa — 

1.  Practice  of  making  sales  of  Indian  land  by  authority  of 3fi? 

2.  Provisions  prohibiting , 3M 
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Faffe. 
ndian  Tribe-- 

1.  Civilization  of 371 

ndians — 

1.  AppFopriation  acts  in  relation  to 360 

2.  Contracts  with 15 

luUvidual  Rights— 

1.  As  to  determination  of x\^I 

2.  Decisions  of  the  Supreme  Court  as  to xui 

ndividuals — 

1.  As  to  snits  brought  by  the  United  States  against xxix 

ndorsement — 

1.  As  guarantee  of  genuineness  of  prior  indorsement 181) 

2.  As  to  negotiable  instruments 292 

3.  A  valid  blank 188 

4.  By  Secretary  Folger  forbidding  assignment  of  Government  employ^  of 

his  accruing  salary .  17 

5.  Forged  or  unauthorized,  of  pension  checks 185 

C.  Of  checks  and  drafts 31,32 

7.  Of  interest  check 184 

8.  Of  interest  checks  by  alien  husband  of  insane  wife 171 

9.  Of  payee  or  legal  representatives 233 

10.  Of  pension  checks,  samples  of ^ 185 

11.  Of  Treasury  drafts,  as  to 2:52 

12.  As  to  acquittance,  if  payment  is  made  on  forged 187 

ttdarsements-r- 

1.  As  to  incomplete 288 

2.  By  mark '. 190 

3.  In  blank  on  registered  bonds ,...  28^3 

4.  Of  pension  checks,  as  to 180 

5.  Payment  of  pension  checks  having  several 185 

G.  Responsibilities  of  parties 188 

7.  Subsequent  special 188 

ularser — 

1.  Admitting  genuineness  of  prior  indorsements 189 

2.  Responsibility  of  subsequent 188 

3.  Warrants  instrument  throughout 189 

%ference— 

1.  Exceptions  in  statutes  not  to  be  enlarged  by 14 

%Jluence — 

1.  Brought  to  support  payment  of  salary 19 

%formation — 

1.  Difficulty  of  obtaining xv 

2.  Furnished  by  the  decisions  of  the  Attorney-General xv 

3.  Moiety  of  money  recovered  through,  given  for 212 

ftfonner — 

1.  Pay  of  officer  and  employd  as  an 200 

n/omiei''8  Case 200 

nformers — 

1.  Circular  concerning  rewards  to '^45 

2.  Contract  between  Government  and 2<ir) 

ngeraoUf  Robert  G. — 

1.  Attorney  in  Dorsey's  Appeal  case 4 

ngredienis — 

1.  For  medicated  bitters "S3»^ 
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Jnhiriiance — 

Shakospeare  quoto<l  as  to 1} 

Injunction — 

1.  As  to ^ 

'2,  As  to  Judicial  proceedings  against  acoautiug  otticerB uiM 

'.?.  General  power  of  court  by xxm 

4.  Of  secrecy  in  Senate  as  to  Indian  land  treaties J?l 

5.  Wlio  may  have  a  writ  of xxin 

Injunctions — 

1.  In  courts '. I4f 

Innocent  Parties — 

1.  Which  of  two  must  suffer  loss JM 

Insane  Person — 

1.  Responsibilities  of  foreign  guardian  of 171 

Insane  Wife — 

1.  How  guardian,  committ^se,  or  trustee  of,  may  be  appointed  iu  District  of 

Columbia  when  an  alien 171 

Insanity — 

1.  Adjudication  of  question  of 16t 

In8i>€Ction  Stations — 

1.  As  to  the  public  health tS9 

Inspectors — 

1.  Appointment  of -, £1 

2.  As  to  the  public  health 2H 

3.  Districts  assigned  to IS* 

4.  Of  customs  at  iK)rts Up 

Instructions — 

1.  Furnished  iu  decisions  of  Court  of  Claims it 

2.  Of  Secretary  Boutwoll,  do])osits S 

3.  Of  Secretary  of  the  Treasury  as  to  sale  of  old  material C 

4.  To  commissioners :J© 

Innurraiion — 

1.  As  to at 

2,  As  to  reconstruction  of  States oC 

Insitrnriionarjf  Dintricts — 

1.  Collection  of  direct  taxes  in :W 

2.  Frauds  in x\ivin 

Intangibilities — 

1.  As  to  domicile *C. 

Intent — 

1.  As  to  transfer  of  title :ii.(> 

Intention — 

1.  Effect  should  be  j^iven  to  clear i»l 

"2.  Force  of,  as  to  construction  of  statutes it^ 

3.  I u  Hubscciuent,  as  to  effect ,  of  in  prior  statute jBT^ 

4.  Of  ('«'ii«;;re8s  as  to  claims :i*' 

r>.  Of  Congress  (•nntrollin'x  eloujont  in  construing  statute tT4 

fi.  Part iculur  and  general Sli 

7.  Piobabilityof IS^ 

Interest  Coupons — 

1.  As  to  payment  of wvii 

Interest — 

1.  Excessive,  paid  by  clerks  to  brokers K 

2.  On  registered  bonds :^7 

Interest  Checks — 

1.  And  bonds,  UauftfviY  vvvi^  *:ou\.xq\  oi 17* 
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Inlerior  Department — 

1.  Actiou  of  disbnrsiDg  officers  of,  as  to  powers  of  attorney 33 

•2.  As  to  Commissioner  of  General  Land  Office  in xx.vi 

3.  As  to  findings  and  opinions  of  Court  of  Claims  in  relation  to xxxv 

4.  Secretary  of^  letter  to  First  Comptroller 37 

Internal  Revenue  Agents — 

1.  Employment  of 242 

2.  Payment  of  salaries  of 243 

Imternal  Revenve  Bureau — 

1.  No  term  for  the  transaction  of  business  in xxxii 

Imternal  Revenue — 

1.  Detecting  violations  of 242 

Internal  Revenue  Laws — 

1.  History  and  course  of  legislation  in  relation  to 251 

Internal  Revenue  Office — 

r.  Paper  from,  filed  in  Atlierton  &  Co/s  case,  ropy  of 317 

Internal  Revenue  Tax — 

1.  As  to 274 

International  Law — 

1.  Ah  to xxiii 

2.  Regarding  marriage  contracts 175 

Interpleader — 

1.  As  to  bill  of xxxiv 

2.  As  to  rights  of  rival  administrators 241 

In  terpolaiions — 

1.  As  to  meaning  of  statutes 283 

Interpretation — 

1.  Of  statutes... 320 

Interpretations — 

1.  Rule  in  construing  statutes 270 

Intestates — 

1.  As  to  assets  or  trusts 191 

Introduction xv 

1.  To  first  volume  of  Decisions,  as  to x  vii 

Intruder — 

1.  An,  into  an  office  will  not  be  permitted  to  take  advantage  of  his  own 

wrong 118 

In  vestiga  tions — 

1 .  As  to XXX 

Investigators — (See  Agents,) 
Invitation — 

1.  Reception  and  entertainment  of  the  Government  and  people  of  France 

and  the  family  of  General  La  Fayette 141 

Hems  of  Expenses — 

1.  As  to  illness  and  burial  of  late  President  Garfield 375 

J. 

Janitors — 

1.  As  TO 30(5 

Johhing — 

1.  The  Htntute  against 438 

Joint  Commission — 

1.  As  to  sottlemcnt  of  claims  under 2^^ 

Joint  Committee — 

1.  Force  of  assent  of 97 

2.  On  Public  Printing ^V 
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Jordan^  Edward  L, — 

1.  Party  in  Jordan's  case 274   , 

Jardan^s  Case 274 

Joint  Resolution — 

1.  As  to  appropriations,  terms  and  effect  of 216 

2.  Authorizing  publication  of  First  Comptroller's  Decisions v 

3.  Of  Congress  extending  appropriations 213 

4.  Of  Congress  for  expenses  of  Government,  quoted 214 

5.  Of  Congress  for  relief  of  Sarali  J.  8.  Garnet 270 

6.  Of  Congress  regarding  reconstruction  of  government  of  Tennessee 2U4 

7.  Of  July  4,  1864,  5  per  cent,  income  tax 274 

8.  Of  March  2,  1867,  claim  of  person  opposed  to  the  rebellion 22 

9.  Of  February  18,  1881,  approved *. 141 

10.  Of  February  18,  1881,  authority  given  by lU 

11.  Of  February  18,  1881,  French  guests 144,  US 

12.  Of  February  18,  1881,  inviting  French  guests  to  Centennial  Anniversary 

at  Yorktown 141 

13.  Of  February  18,  1881,  quoted  from 142 

14.  Of  March  2,  1881,  agricultural  reports » 

15.  Of  March  2,  1881,  as  to  printing  certain  annual  reports 93 

16.  Of  March  2, 1881,  report,  of  Commissioner  of  Agriculture 93 

17.  Of  March  3,  1881,  Yorktown  Centennial  Anniversary 142 

18.  Of  June  30,  1882,  expenses,  agents 243 

19.  Of  June30,  1882,  referred  to 243 

20.  Of  July  4,  1864,  referre<lt<) 274 

21.  Of  July  24,  1866,  referred  to 344 

22.  Of  July  20,  1868,  reconstruction 544 

23.  Of  July  20,  1868,  damaged  ordnance  stores 56 

24.  Of  July  20,  1868,  net  proceeds  of  sales 39 

25.  Of  July  20,  1868,  sale  of  ordnance  stores 41 

26.  Of  August  1,  1882,  quoted 271 

27.  Of  August  1,  1882,  relief  of  Sarah  J.  8.  Garnett 270, 271 

28.  Of  August  3,  1882,  providing  for  publication  of  First  Comptroller's  De- 

cisions    v,xv 

29.  Of  August  3,  1882,  quoted v 

30.  Of  August  3,  1882,  referred  to xv 

31.  Of  August  5,  1882,  extending  appropriations 213 

Joint  Resolutions — 

1.  Object  of 216 

2.  Of  February  18,  1869,  referred  to :m 

Journal  Clerk — 

1.  Annual  salary  of 3d2 

2.  Of  House,  as  to 362 

Judge— 

1.  Immunity  of xxxvii 

Judgment — 

1.  Accounting  officer  must  act  on  his  own xvi 

2.  Head  of  Department  must  act  on  his  own xn 

3.  In  the  courts  operates  as  res  adjudicata^  which  could  have  been  acted  ou . .  xxn* 

4.  In  Unite<l  States  courts,  as  to XXIX 

5.  Of  accounting  offlcers.asto xxi 

6.  Of  a  Comptroller  cannot  be  opened  or  changed xxxi 

7.  Of  Comptroller  as  to  conclusive  effect  of xxxn 

c?.  Of  Comptrollor,  execution  of,  is  by  warrant  or  payment xxxu 
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9.  Of  Firat  Comptroller  cooolaaive  on  executive  officers  and  on  claimants. .  xxx 

10.  Relation  between  courts  and  Departments xxxv 

11.  Reversing,  cause  for 147 

Judgment  Debts — 

1.  Assets,  where  judgment  is  recorded 235 

Judgments — 

1.  Against  United  States,  assignments  of 13 

2.  And  decrees  as  to  law  of xxx 

3.  As  to XXXII 

4.  As  to  control  of  courts  over xxxii 

5.  £>isposition  of  moneys  collected  upon 264 

6.  In  Court  of  Claims 28 

7.  Interlocutory  and  final,  as  to xxx 

Judgments  and  Decrees — 

1.  Of  courts,  as  to  finality  of. xxxi 

Judges  of  Courts — 

1.  Salary  of,  protected  by  Constitution 119 

Judications — 

1.  By  accounting  officers,  there  must  be  an  end  to xxxi 

Judicial  Authority —  ^ 

1.  Afiecting  claims  after  final  action  with  accounting  officers xxxiv 

2.  As  to  determination  of  equitable  rights xxxviii 

3.  As  to  exercise  of,  against  accounting  officers xxxiv 

4.  Exercise  in  aid  of  accounting  officers xxxiv 

5.  Extent  of,  defined  by  judicial  decisions ^ xxxix 

6.  Relation  of  accounting  officers,  to , xxi,  xxxiv 

7.  Seeking  to  afifect  action  of  accounting  officers  on  claims xxxiv 

Judicial  Control — 

1.  Over  attorneys,  &c.,  as  to xxvii 

Judicial  Courts — 

1.  Error  in 146 

Judicial  Decisions — 

1.  Defining  extent  of  judicial  authority xxxix 

Judicial  Discretion — 

1.  Conferred  by  law 146 

Judicial  Interference— 

1.  As  to,  prior  to  final  action  of  Treasury  Department xxxix 

Judicial  National  Common  Law — 

1.  There  is  no  general  system  of xxii 

Judicial  Officer — 

1.  Cannot  make  a  deputy 79 

Judicial  Officers — 

1.  OfUtah,as  to 150 

Judicial  Offices — 

1.  As  to 74 

Judicial  Power — 

1.  As  to 360 

Judicial  Proceedings — 

1.  As  to  efi'ect  of  certified  balances,  evidence  in xxxix 

Judicial  Remedy — 

1.  Aftbrded  by  statute 200 

Judiciary — 

1.  Of  the  United  States,  as  to  the xxii 
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Jurisdiction — 

1 .  Exercised  by  Comptroller,  general  approval  of jxa 

2.  Given  to  courts  over  Departmental  matters xn 

U,  III  granting  lettera  of  administration .^- SS 

4.  Of  accounting  officers in 

5.  Of  accounting  officers,  asto : xm 

6.  Of  acconnting  officers,  as  to  assignment  of  claims H 

7.  Of  accounting  officers,  extent  of xth 

8.  Of  accounting  officers  over  claims  and  demands 23 

9.  Of  administrator l:fi 

10.  Of  Court  of  Claims  as  to  claims  for  damages xxii 

11.  Of  Court  of  Claims  as  to  counter-claims xxii 

\2.  Of  Court  of  Claims  as  to  set-offs xxn 

13.  Of  courts  invoked  in  aid  of  accounting  officers xxxir 

14.  Of  Departments  in  relation  to  set-offs ua 

15.  Of  executive  officers  and  of  court*,  comparison  as  to xvn 

16.  Of  executive  officers,  as  to  disposition  of  bonds 196 

17.  Of  executive  officers  over  questions  decided  in  the  Departments xn 

18.  Of  First  Comptroller  as  to  construction  of  appropriation  acts XX 

19.  Of  First  Comptroller  as  to  payment  of  fractional  part  of  bond 900 

20.  Of  First  Comptroller,  extent  and  importance  of xvn 

21.  Of  First  Comptroller  over  appeals 3 

22.  Of  First  Comptroller  over  appeals  from  Sixth  Auditor xx 

23.  Of  one  Department  generally  conclusive  on  the  others 181 

24.  Of  States  as  to  control  of  property 234 

25.  Original  and  appellate,  as  to  issuing  and  connt-ersigning  warrants xxvn 

26.  Over  assignment  of  bonds  and  interest  checks. 179 

Jurorft — 

1.  Fees  for  summoning 164 

2.  Summoned  by  township  officers 1© 

Justices  of  the  Peace — 

1.  Discretionary  powers  of 74 

Justice  Story — 

1.  General  rule  by,  regarding  public  officer 77 

K. 

Anusas — 

1 .  Osage  ceded  lands  in :Vt*) 

Karst,  L,  G. — 

1.  Party  in  Lost  Greenback  case 166 

Kennard'fi  Case 15i 

Kennard,  M.  P. — 

1.  Party  in  Kt.'unard's  case 1S5 

Key— 

1.  Which  opens  Treasury rf» 

Lahore)' — 

1.  Asto 247 

Laborers — 

1 .  Substitutes  for .'>45 

Laics  Case »19 

Lake,  John  L. — 

1.  Party  in  Lake's  case 310 

Land — 

1.  Assessment  of  taxes  on .^ 
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2.  As  to  intorfiTeuce  of  courts  with  issue  of  pateutw  for XL 

3.  Expense  of  sales  of ^65 

Lands — 

1.  Leasing  and  resale  of,  purcliased  for  non-payment  of  taxes X\\ 

"Z,  Sale  of,  for  non-payment  of  taxes 3:?4 

Land  Office — 

1.  Action  of,  as  to  disputed  titles xli 

2.  As  to  certification  of  a  right  to  a  patent xli 

Land  Offices — 

1.  Receivers  of  public  moneys 158 

2.  Registers  of  district •. ir>t» 

Land  Warrants — 

1.  As  to  signing  of 09 

Language — 

1.  Of  a  statute,  construction  of,  when  ambiguous 321 

Language — 

1.  Of  one  clause  assists  in  construing  that  of  another 365 

2.  Of  statut^^  as  to  payment  of  claims  considered 16 

iMrctny — 

1.  Or  destruction  of  i)apers  and  records 24 

Last  Will  and  Testament — 

1.  Henry  H.  Garnet 271 

iMtent  Equities — 

1.  Parties  having 193 

Law — 

1.  Assignments  by  operation  of 1*J 

2.  As  to  enforcement  of  penalties  of  private  parties 1 

3.  As  to  sources  of xxiii 

4.  Contradictor^'  decisions  on  similar  quest!  ons  of x v 

5.  Of  agency 245 

<».  Of  executions  as  to xxx 

T.  Of  j udgment  and  decrees xxx 

^.  Of  res  adjudicata  and  stare  decisis  as  to xxx 

9.  Presn  mption  of  intended  change  of iU>5 

10.  Questions  of,  arising  in  the  First  ComptroUoi  's  Office x v 

11.  Questions  of,  as  to  wills 194 

Laic-maker — 

1.  As  to  iutoutiou  of :55c< 

Law  of  Claims — 

1.  Against  Governments tM2 

2.  Against  Governments,  Lawrence's *M'*\ 

Law  of  ConyrettH — 

1.  Claims  foundiMl  on xxxvii 

Law  of  Swalen  — 

I.  Ill  rolai ion  to  marriage  contract 171 

Lau'rcnc€y    William — 

1.  Bill  giving  soldiers  public  lauds,  referred  to -- •H'O 

'J.  First  Compf  n»llor,  decision  by,  in  Atlierton  »V  Co. 's  case 2^17 

'■\.  First  (.'«uiii)tic)ll«T.  decision  V»y,  in  Clerks'  Investigation  case 24.'» 

4.  First  Comptroller,  decision  by,  in  De  Bildt's  case 173 

'>.  First  Comptroller,  decision  by,  in  Dorsey's  appeal 5 

•i.  First  Comptroller,  decision  by,  in  Durkee's  case 164 

7.  First  Comptroller,  decision  by,  in  Election  Supervisors'  case 154 

^.  First  Comptroller,  decision  by,  in  Evans's  case W^ 
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9.  First  Comiitroller,  docision  by,  in  Exigency  case % 

10.  First  Comi)troller,  decision  by,  in  Gamett's  case Hi 

11.  First  Comptroller,  decision  by,  in  Malakof  Bitters  caao 131 

12.  Fii-st  Comptroller,  decision  by,  in  MarshaPs  Mileage  caae 4 

13.  First  Comptroller,  decision  by,  in  Sanborn's  caae dO0 

14.  First  Comptroller,  decision  by,  in  Seaman-Kelief  case Ul 

15.  First  Comptroller,  decision  by,  in  Utah  District  Attorney's  case VR 

16.  First  Comptroller,  dociHion  by,  in  Walsh's  case liK 

17.  First  Comptroller,  decision  by,  in  Yorktown  Centennial  case Ifl 

18.  First  Comptroller,  letter  of,  as  to  consular  accounts SI 

19.  First  Comptroller,  opinion  by,  in  Agency  Delegation  case 6 

20.  First  Comptroller,  opinion  by,  in  Appropriation  Exteusiou  case ^ 

21.  First  Comptroller,  opinion  by,  as  to  extra  comi^eusation  to  Representa- 

tives in  Congress 3SC 

22.  First  Comptroller,  opinion  by,  in  Bnrnett*s  case iW 

2:i.  First  Comptroller,  opinion  by,  in  Board  of  Health  case flS 

24.  First  Comptroller,  opinion  by,  in  Claims  Assignment  case U 

25.  First  Comptroller,  opinion  by,  in  Clrrks*  Investigatiou  case ifi 

26.  First  Comptroller,  opinion  by,  in  Colbatlfs  case 561 

27.  First  Comptroller,  opinion  by,  in  Commissioners*  Per  Diem  case ifll 

28.  First  Comptroller,  opinion  by,  in  Contestant's  Widow's  case 339 

29.  First  Comjitroller,  opinion  by,  in  Crowley's  ease S? 

30.  First  Comptroller,  opinion  by,  in  Direct  Tax  case 334 

31.  First  Comptroller,  opinion  by,  in  District  Contracts  cas« IW 

32.  First  Comptroller,  opinion  by,  in  Epidemic  Disease  case 13S 

33.  First  Comptroller,  opinion  by,  in  False  Description  case 5B7 

34.  First  Comptroller,  opinion  by,  in  Gibson's  case i^ 

35.  First  Comptroller,  opiuiou  by,  in  Ilalstead'a  case ©4 

36.  First  Ctnnptrolli'i',  opinion  by,  in  Huidokoper's  cuhc  (second) l"'* 

37.  First  Comptroller,  oi)inion  by,  in  Infornu-r's  rase "^ 

38.  P'irst  CoinptrolN'r,  ojunion  by,  in  .lordim'scase *27*i 

39.  P^irst  Conii>troll(M*,  opinion  by,  in  Kennnrd's  rasi* 1"* 

40.  First  Coniptrollor,  oi)inion  by,  in  hake's  case ■"" 

41.  PMrst  ConiptrolliT,  o)»inion  l>y,  in  I-osi  Gret^nback  ease 16T 

42.  First  Comptroller,  opinion  by,  in  Osajjjo  Land  case SHS 

43.  First  Comptroller,  opinion  by,  in  Otto's  eas«i *i*^ 

44.  P^irst  Comptroller,  opinion  by,  in  Proceeds  of  Sales  case iJ 

45.  First  Comptroller,  opini(m  by,  in  Kheem's  eas« '-^fi 

40.  First  Coni]»tr()ller,  opinion  by,  in  Shelley's  rase o^ 

47.  First  Comptroller,  opinion  by,  in  Smith's  cast^ •. 3"'^^ 

48.  P'irst  Comptroller,  opinion  by,  in  St.  Elizabeth's  tase •...       ■*" 

49.  First  Comptroller,  opinion  by,  in  Substitnted-Attoineys  cawr 314 

50.  First  Comptroller,  opinion  by,  in  Snbstitnte  case 347 

51.  First  Comptroller,  opinion  by,  in  Tayloe's  ca«e V^ 

52.  First  Comptroller,  opinion  by,  in  Territorial  Conrt  case 14? 

53.  Speech  of,  in  Con«j;res8,  as  to  sales  of  lands  referred  to 3^' 

Lairs — 

1.  Ofdomioile IT'.' 

2.  Of  marriage ITO 

3.  Of  place  of  domicile,  as  to  indorsements  by  husband 1T3 

4.  Of  place  of  issue  of  securities,  as  to  indorsements  by  husband V^ 

5.  Of  place  of  marriage,  as  to  indorsements  by  husband 17^ 

6.  Of  place  where  ]>08t-uuptial  contract  is  made,  effect  of ITO 

7.  Of  the  United  States,  publication  and  distribution  of v 
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c'.  Kelating  to  disbursements  by  the  Commissioners  of  the  District  of  Colum- 

bia XIX 

Lawyers — 

1.  As  to  skill  and  learning  required  in  disposition  of  claims xxxiii 

Leases  and  Sales — 

1.  As  to  appropriations 330 

Leases— 

1.  Assets  where  land  lies 235 

ZfCiuing  and  Resale — 

1.  Of  land  purchased  for  non-payment  of  taxes 334 

Leave  of  Absence — 

1.  Extension  of - 345 

Liegacies — 

1.  Left  by  General  Wool 200 

Legacy  Tax — 

1.  As  to  contracts  and  informers 205 

2.  Disposition  of  moneys  collected  as 207 

3.  None  due  from  executor  of  Wool,  when  contract  with  Sanborn  was  made.  209 

4.  Remitted  to  Secretary  by  Sanborn 20() 

Legacy  Taxes — 

1.  Which  had  accrued  prior  to  repeal 207 

Z^al  Allowance — 

1.  As  to  foreign  ministers 271 

Z^egal  Allowances — (See  Contingent  Expenses.) 
JLeaal  Authority — 

1.  WooUs  taxes  collected  by  Government  under  color  of 210 

Z/egal  Certificates — 

1.  Holders  of,  notified  as  to  contest 323 

Legality — 

1.  In  the  issues  of  money,  as  to xxi 

Legal  Proceedings — 

1.  As  to  set- off  by  accounting  officers 209 

Legal  Representative — 

1.  As  to  Treasury  drafts 231 

Legal  Rights — 

1.  Consideration  of,  by  executive  officers xxxviii 

2.  Of  i>arties  examine^l  in  Treasury  Department xxxiv 

Legal  Science — 

1.  Pertaining  to  the  great  Departments  of  the  Government xxxiii 

Legal  Title— 

1.  Toa  registered  bond,  transfer  of 2S6 

2.  To  negotiable  instrument,  manner  of  transfer 292 

Legal  Vouchers — 

1.  Comptrollers  to  determine  what  are xxx 

Legatees — 

1.  Rights  of 273 

2.  Under  the  will,  as  to  regint4rred  bonds 191 

Legislation —  i 

1.  All  rightful  Hubjccts  of,  not  inconHifetent  with  the  Constitution  and  laws 

of  the  Unitwl  States Uh 

2.  Rightful  Mubj«?cts  of 150 

3.  Unnecessary,  rofirrnrd  to 41 


526  First  Comptroller- 8  Office.  Treasury  Department. 

Legislature — 

1.  Moaning  of  nctiou  of 151 

2.  Of  New  Mexico,  aiiMiority  given  to,  by  Congress 136 

3.  Territorial,  invested  with  general  authority 14? 

4.  Territorial  i)ower  of 14* 

Legislative  Assembly — 

1.  Statute  giving  power  to 131 

legislative  authority — 

1.  And  power  over  officei-s 119 

Legislative  Intent — 

1.  As  to lul 

2.  As  to  repeal  by  implication ^ 331 

legislative  Intent — (See  Intention,) 

Legislative  Power — 

1.  Adjustment  and  settlement  of  accounts  not  an  exercise  of 374 

2.  As  to 900 

3.  Cannot  be  exercised  as  between  private  citizens 10 

4.  Limitation  on ,.  278 

Legislntive  Supervision — 

1.  As  to  appropriations J© 

Leslie^  Geo. — 

1.  Party  in  Gibson's  case iiS 

Letter — 

1.  Of  Acting  Commissioner  of  Internal  Revenue  as  to  direct  taxes 341 

2.  Of  Acting  Secretary  of  the  Treasury  as  to  refund  of  taxea 31G 

3.  Of  chief  justice  of  Territory  of  New  Mexico  to  Attorney- General  Brew- 

ster refi'rred  to 119 

4.  Of  clerk  as  to  substitute 316 

5.  Of  Commissioner  of  General  Land  Office  as  to  sale  of  land 3& 

6.  Of  Coniuiissioiier  of  Internal  Revenue  as  to  proceeds  of  sale 335 

7.  Of  Ct)mrai88ion(T  of  Internal  Ro venue  in  Sanborn's  case rJtC 

H.  Of  disbursing  agent  of  National  Board  of  Health  as  to  appropriation 

quote<l  from '^ 

0.  Of  disbursing  agent  of  National  Board  of  Health  as  to  diRpoeition  of 

appropriation  ofSlW.OOO *i-. 

10.  Of  Edward  McPherson,  Cleik  of  IToufie,  as  to  extra  pay  for  preparing 

Digest 302 

IL  Of  First  Comptroller  as  to  consular  accounts :J4V* 

12.  Of  First  Comptroller  as  to  per  diem  fee -jfti 

13.  Of  First  Comproller  as  to  substituted  attorneys 31." 

14.  Of  First   Comptroller,    transmitting  report  of  Board  of  Audit   as    to 

illness  and  burial  of  late  President  Garfield -^^ 

If).  Of  llilar3'  A.  Herbert,  as  to  pay  of  deceased  contestant :i2^ 

l(>.  Of  II.  8.  Hnidekoper,  quoted  from 1"/ 

17.  Of  marshal  of  District  of  Columbia  as  to  Lottery  cases -jjil 

18.  Of  M.  P.  Kennard  as  to  indorsement  of  peusion  checks l*;, 

19.  Of  Secretary  of  Interior  as  to  sale  of  old  material ;?? 

20.  Of  Secretary  of  State  as  to  consular  accounts m\* 

2L  Of  Secretary  of  the  Treasury  as  to  colonization  of  people  of  African  de- 
scent    ;tt> 

22.  Of  Secretary  of  the  Treasury  as  to  consular  accounts 341* 

23.  Of  supervising  surgeon  of  Marine  Hospital  Service  as  to  sales  of  old  ma- 

terial   1 :j7 

24.  Of  Third  Auditor  iis  to  disbarred  attorneys :{14 

25.  Of  United  States  Treasurer  as  to  indorsement's \'j\ 
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Page. 
Letttrs — 

1.  Of  administration,  conflicting  grant  of 180 

2.  Testamentary,  or  of  a<lministration 181 

Leyonhupudy  C. — 

1.  Certificate  and  letter  of,  as  to  Swedish  marriage  contract 172 

Liabilities — 

1.  For  which  appropriations  are  made 2'20 

2.  Of  attorneys,  &c.,  as  to xxvii 

3.  Payment  of,  as  to  public  health ...      221 

Liability — 

1.  Asto,  of  United  States 108 

2.  Attached  to  ministerial  offices 73 

3.  Congress  alone  can  create  a  public 108 

4.  Of  GoYernment  as  to  registered  bonds 190 

5.  Of  Government  as  upon  s^  quantum  valebat lOG 

6.  Of  Government  to  refund  money  to  purchasers  of  public  lands  .errone- 
ously sold XIX 

7.  Of  Government  to  refund  taxes xix 

8.  Of  officers  to  the  Government xix 

9.  Of  sureties  of  a  contractor  for  carrying  mails 1 

10.  Of  United  States  to  pay  for  fractional  parts  of  greenbacks,  silver  certifi- 

cates, and  fractional  currency 201 

11.  To  third  parties  having  latent  equities 193 

Liberia — 

1.  As  to  colonization  or  emigration 334 

Library  of  CongresB — 

1.  Authority  to  exchange  books  for 54 

Lien — (See  Claims,  Debts,  Practice,  Property,  Suits,) 
Light-house  Keeper — 

1.  Asto 308 

I4ke  Service — 

1.  Compensations  for  1883  adjusted  on  basis  of S16 

LiUey,  W'.— 

1.  Attorney  for  Taylor  in  Dorsey's  Appeal  case 3 

Limitation — 

1.  Effect  of,  on  general  power 152 

2.  For  fees  and  mileage 163 

3.  Prescribed  in  act  of  June  20,  1874 48 

Limitations — 

1.  Of  use  of  appropriations  for  Board  of  Health «      224 

Limited  Appropriations — 

1.   Asto 3IX 

Liquidated  Claims — 

1.  Asto 21 

Liquidated  Damages — 

1.  As  to 10 

List— 

1.  Of  amounts  certifu'd  to  be  paid  on  account  of  the  illness  and  burial  of 

late  President  Garfield :W7 

List  of  Claims  and  Claimants — 

1.  As  to  illness  and  burial  of  late  President  Garfield 392 

List  of  Employes — 

1.  An.i  compensation  as  to  illness  and  burial  of  late  President  Garfield 393 

Lithocaustic  Illustrations — 

1.    Authorized  l)y  law,  leferred  to Ill 
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Lithographing — 

1.  And  engravlDg  plates  for  public  doonments 92 

Litigation — 

1.  There  mast  be  an  end  to xxn 

Live  Slock — 

1.  Sales  of te 

Loan  Acta — 

1.  As  to ier 

2.  As  to  assignment  of  bonds  and  coupons 83,35 

3.  Requirements  of,  as  to  registered  bonds S03 

Loan  Books — 

1.  In  Register's  office,  as  to  transfer  of  registered  bonds. ^sr 

Local  Assets — 

1.  What  constitute l;?3 

Lord  ComwalUs— 

1.  Centennial  Anniversary  of  surrender  of 141 

Loss  and  Damage — 

1.  As  to  carrying  mails 8 

I^ss — 

1.  As  to,  of  vouchers,  records,  and  papers  by  Government  officera ...xxxvni 

2.  Caused  by  fault  of  creditor 13 

3.  Of  negotiable  paper 295 

Losses — 

1.  By  war,  reimbursing  loyal  citizens  for  their • ••... .      33e 

Lost  Cfreenhack  Case IM 

Lost  Greenback— 

1.  Disposition  of,  by  Treasury  Department 1<9 

Lost  Registered  Bonds— 

1.  As  to 296 

2.  May  be  paid  on  proper  evidence 201 

Lottery  Cases — 

1.  In  District  of  Columbia 2«1 

Lottery  Tickets— 

1.  Offense  of  keeping,  for  sale 2iV 

Love,  James — 

1.  Party  in  Gibson's  case 294 

Loyal  Citizens— 

1.  Reimbursement  of 334 

2.  Sales  of  lands  to 1 335 

Lunatics— {See  Insanity)— 

1.  Appointment  of  committee  as  to 1^4 

2.  Careof li?4 

Maximum — 

1.  Of  Utah  district  attorney's  compensation 121 

MoGrathf  Governor — 

1.  Summons  of,  as  to  reconstruction 343 

McLellan,  Hon.  Robert— 

1.  Asksaa  to  delegation  of  duty  of  signing 69 

McPhersony  Edward- 

1.  Clerk  of  House,  letter  of,  as  to  extra  pay  for  preparing  Digest 363 

Magistrate — 

1.  Can  have  neither  assistant  nor  deputy 76 

Mail  Contracts — 

1.  Assignment  and  transfer  of,  null  and  void »? 

2.  As  to  subletting  of (> 
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Page. 
Aiaih — 

1.  Ah  to  contractors  for  carrying  the xxi 

2.  As  to  transferring,  subletting,  or  assigning  contract  for  carrying 6 

3.  Authority  of  Postmaster-General  as  to  contracts  for  carrying 1 

4.  Contract  for  carrying 1 

5.  (Contract  for  carrying,  may  be  sublet  or  transferred 15 

6.  Disposition  of  compensation  for  carrying 12*2 

7.  i'roposals  for  carrying a09 

Mail  Jottings — 

1.  As  to  advertisement's 311 

Maker — 

1.  Signature  of,  as  to  indorsement * 189 

Malakof  liiilera  Case 129 

Malakof  Bitters — 

1 .  Claim  for  refnn<l  of  stamps  rejected VX7 

.    2.  Translation  of  handbill  advertisement  of 129 

Maliciom  Act — 

1.  Civil  liability  in  damages  for xxxvii 

MandamuB — 

1.  Application  for  writ  of llfi 

2.  As  to  control  over  accounting  officers ' xxxvi 

3.  As  to  judicial  proceedings  against  accounting  officers xxx  vi 

4.  Views  of  authorities  as  to  exercise  of  judicial  power  by XL 

5.  When  issued  against  an  officer 78 

0.  Who  may  have  a xxxvi 

7.  Will  not  lie  against  the  Comptroller 78 

Manual — 

1.  Compilation  of  Internal  Revenue 243 

Manufacturer — 

1.  Fees  paid  by 252 

Manuscript  Files — 

1.  In  Treasury  Department,  as  to xv 

Marine  UospiiaU — 

1.  Authority  to  sell  or  lease 51 

2.  Construction  of 155 

3.  Established  by  act  July  16,  1798 53 

4.  Selling  or  leasing 49 

Marine  Hospital  Fund — 

1.  As  to  proceeds  of  sale  of  old  material 49 

2.  Authority  of  Secretary  of  the  Treasury  over 54 

3.  Sales  of  unserviceable  property  purchased  from '^ 

Marital  liight— 

1.  To  property  arising  under  post-nuptial  contract 17S 

Marital  Rights— 

1.  As  to  transfer  of  property 170 

2.  Of  husband  and  wife 170 

3.  Of  hiiHband  in  and  to  personal  estate  of  wife 174 

Marriage — 

1.  Contract  before  and  after 175 

2.  How  celebrated 144 

Ma  rriage  Con  tract — 

I.   Forceof 170 

Marriage  Contracts — 

1.  Laws  and  incidents  relating  to , 17i 

H.  Mis.  :37 34 
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Pint 
Marshal — 

1.  A,  of  the  Uuited  States,  holding  over  after  expiration  of  his  term  of  of- 

fice, not  entitled  to  pay Ill 

2.  Appointment  of 113 

3.  Authority  of,  after  expiration  of  office lU 

4.  In  Durkee's  case  allowed  credit  for  the  sum  claimed Iff 

5.  Of  District  of  Columhia,  letter  of,  as  to  lottery  cases 39 

6.  Office  of : m 

7.  Temporary  appointment  of,  to  he  made  hy  circuit  J ostice,  when  vacancy 

occurs IB 

MarshaVs  Accounts — 

1.  Adjustment  of IM 

2.  Limitation  of  allowances  in lil 

Marshals — 

1.  All,  except  those  in  the  Territories,  are  appointed  for  four  years  only  ..  IB 

2.  Compensation  to 10 

3.  Districts  assigned  to 13 

4.  Of  Territories  hold  their  offices  for  four  years,  and  nntil  their  saceei- 

sors  are  appointed  and  qualified lli 

5.  Reimbursement  of  actual  expenses  of ttl 

Marshals,  U,  S. —  , 

1.  Compensation  of 9( 

2.  Duty  of,  as  to  warrants  issued  hy  commissioners 9 

MarshaVs  Mileage  case 5 

Material — 

1.  Sales  of  old % 

Materials, — 

1.  For  distillation,  excessive  use  of 9» 

Meaning  of  Action — 

1.  Of  legislaturo 151 

Meaning  of  Words — 

1.  As  to 3S 

Mechanic — 

1.  As  to iff 

Medical  Department — 

1.  Of  the  Army  in  the  field ?4 

Medical  Officers — 

1.  Detail  of,  to  foreign  ports i^' 

Medical  Services — 

1.  Schedule  A,  as  to  illness  and  burial  of  late  President  Garfield ^- 

Medicinal  Preparation — 

1.  As  to  refunding  tax  on ^ IS 

2.  Liability  to  stamp  tax 12? 

Medicines — 

1.  Liability  of  manufacturers  of IS 

Member  of  Congress — 

1.  A  profesHioiial  retainer  is  not  an  office.  The  Constitution,  article  1,  sec- 

tion f>,  does  not  prohibit  a  person  so  employed  from  being  a 353 

2.  Unseating  a 3fl 

Members  of  Congrei*8 — 

1.  (See  Crowley's  case,  in  Index.) 
Memoruudum — 

1.  In  appropriation  act  as  to  False  Description  case -^ 

Mtrchatit  I'lssels — 

1.  Kegnlations  as  to,  in  case  of  epidemic  disease "^ 
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%terr%man,  A,  L, — 

1.  Attorney  for  Ilalstead  in  Halstead's  case 2:V2 

Messenger — 

1.  As  to 247 

2.  Of  the  Senate,  as  to 280 

Messengers — 

I.  Substitutes  for 345 

Mileage — 

1.  As  to  contested  seat  in  Congress 328 

2.  Of  United  States  marshals 90 

8.  Traveling  expenses  in  lieu  of •. 163 

Military  Authority — 

1.  During  reconstruction 343 

Military  Law — 

1.  As  to  exercise  of 344 

Military  Officer — 

1.  Power  of  President  to  revoke  dismissal  of xxxiii 

Military  Reconstruction — 

1.  Asto 344 

Militia — 

1.  Ah  to  President  calling  forth,  to  suppress  insurrection,  &o 77 

Ministerial  Acts — 

1.  As  to  accounting  officers 62 

Ministerial  Offic&sr 

1.  Deliuitionof 77 

2.  When  granted  to  be  executed  in  person,  cannot  be  delegated 83 

Ministerial  Officers — 

1.  Expenses  incurred  by 155 

Minister  or  Consul — 

1.  As  to  acknowledgments 190 

Minister — 

1.  To  Liberia,  Garnet's  Case 270 

Miscellaneous  Receipts — 

1.  As  to  sale  of  old  material 41,54 

2.  On  account  of  proceeds  of  Government  property 57 

Misnomer — 

1.  Power  of 307 

Missions — (See  For^n  Intercourse,) 
Mistake — 

1.  In  Judgment 135 

Mistakes — 

1.  As  to  disputed  titles  to  land xu 

Mixture — 

1.  Asto 131 

Mode — 

1.  Of  assigning  registered  bonds 35 

2.  Of  depositing  and  paying  moieties  from  amounts  of  legacy  tax  collected.  207 

3.  Of  distributing  the  proceeds,  as  to  administration 2:^ 

4.  Of  making  contracts  with  informers 205 

5.  Of  parsing  title  to  bonds  and  certiticate  of  stocks 203 

C.  Of  paying  claims  against  United  States 302 

7.  Of  payment  for  fractional  part  of  bond 205 

H.  Of  proceeding  to  secure  payment  of  claims 16 

9.  Of  repealing  statute 200 

10.  Of  revoking  draft  before  actual  payment xxviii 
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Mode — Continued. 

11.  Of  sale  of  old  material 54 

12.  Of  Hocuring  a  rehearing  on  rejected  claiuiB xxvui 

Modetf — 

1.  Of  making  payment  of  claims 297 

Modification — 

1.  Of  law  !»>  law »» 

Moieties  — 

1.  Ah  to  action  for  rerovery  of  payment  of SftO 

2.  As  to  lotteries :5ltt 

X  Paid  to  informers  for  detection  of  violations  of  intomal-re venue  law tit 

4.  Payment  of  informers' 2i:*» 

').  To  infonuers,  ])aymont  of,  prohibited ifCy 

<).  When  Government  estopi>ed  from  denying  legality  of  payment  of Si^Ti 

Moiety  System — 

1 .  In  revenue  cases,  abolished ?li 

Molasses — 

1.  As  to  deficiency  tax , •....  3b 

Money — 

1.  Advancetl  to  pension  agents  as  disbursing  officers I'm 

2.  As  to  withdrawl  of,  from  the  Treasury XL 

3.  Authority  to  collect,  from  Government iAl 

4.  Belonging  to  the  United  States,  discovering  and  collecting Site 

5.  Borrowing,  from  brokers 17 

t>.  Control  and  disposition  of,  by  Treannry  Department aS9 

7.  In  the  Treasury  as  to  direct-tax  case 337 

8.  Means  of  receiving,  within  statute) :K» 

9.  Paid  by  disbursing  officers  and  agents fc 

to.  Paid  by  ])erHonnot  authorized  maybe  recovered  back  by  ITnited  States.  211 

1 1 .  Payment  of,  without  a  draft ;fll 

12.  To  credit  of  disbursing  officer ^ l«i 

Money  Demand^ 

1.  Claim  designed  to  a])p1y  to  every 13 

Money  Due— 

1.  Kights therein ^ 

Moneys — 

1.  Advanced  to  disbui'sing  officers ©l' 

2.  Authority  to  receive  and  receipt  for 191 

:\.  Disbursed  by  Commissioners  of  the  District  of  Columbia xix 

4.  Kect^ived  by  officer  for  use  of  Tnited  Stat«^s .tT 

Money  1  alues — 

1.  Ah  to  ciunparison  of  jurisdiction  of  executive  officers  and  of  ccmrts. xvii 

Montana — 

1.  Number  of  terms  of  court  in,  each  year 150 

Monument— 

1.  AtYorktown,  "adorned  with  emblems  of  the  alliauee  bet  wetMi  the  Vnited 

States  and  His  Most  Christian  Majesty  '• 141 

2.  At  Vorktown,  erection  of  a -. 141 

X  At  Yorktown,  inscribed  with  a  narrative  of  the  surrender  of  Earl  Corn- 

wallis 141 

Morgan,  Asher  li. — 

1.  Party  in  Sanborn's  Case ji)6 

Morgan,  li.  <\ — 

1.  As  to  areounlH  of 3n0 

Motion — 

1 .  To  set  aside,  modify,  or  correct ntfl 


Ifidex  to  Deei^tions,  TidS 

Ifoifera,  Gilbert — 

1.  Party  in  Halstead's  Case *>31 

Municipal  Carporation9 — 

1.  As  to :u>(> 

MuHlaied  NoU— 

1.  Disposition  of,  when  foond Uii; 

Mutilated  Xotes-^ 

1.  Replacing 16tl 

Nation — 

1 .  Preference  as  between  citizens  and  persons  of  other  countries *^7 

yational  Bank  Notes— 

1.  Redeemed  as  others,  when  bank  has  ^led KiH 

National  Board  of  Health — 

1.  Appropriation  act  qnoted  from,  as  to *-W2 

2.  Appropriation  for •....' 221 

3.  Authority  and  object  of 221 

4.  Authority  of,  as  to  State  and  local  boards  and  quarantine  stations 22:t 

5.  Estimates  of,  for  appropriations 22<i 

6.  Origin  of 221 

7.  Powers  given  to 223 

8.  Report  of,  as  to  health  regulations 22(1 

National  Courts — 

1.  As  to  the  local  common  law  administered  in xxii 

National  Goremment — 

1.  As  to  the  three  powers  of 3«»0 

Nationality — 

1.  Of  parties,  as  to  indorsements  on  United  States  securities 173 

2.  Of  wife 173 

Nationat  Jurisprudence — 

1.  As  to  the  system  of xxii 

Naval  Officers — 

1.  Districts  assigned  to 158 

1.  As  to  acts  of,  in  suppressing  the  rebellion xxxviii 

2.  As  to  property  destroyed  or  appropriated  by xxx viii 

Navy  Regulations — 

1.  Regarding  allotments  of  pay 27 

Necessity — 

1 .  Absence  of,  as  to  construction  of  appropriation  act ^{31 

2.  Absence  of,  as  to  determining  whether  an  appropriation  is  intended 336 

Negatives — 

1.  Rules  of  construction  asto ICfZ 

Negotiable  Securities — 

1.  Law  applicable  to 17U 

Negotiability — 

1.  Definition  of 21^^ 

Nfighborhood — 

1.  As  to  post-offices l.'-< 

Neutrality  Act — 

1.  Asto :?r,.| 

New  Bond — 

1.  As  to  negotiable  instruments 2  »2 

Netr  Provisions — 

1.  As  to  repeal *bc^^ 
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yewtipapers — 

1.  Clerk  of  nouao  may  soloct,  in  which  to  advertise 310 

2.  ComponBation  for  advertising  in 301« 

New  Trial — 

1.  As  to  a  rehearing  on  rejected  claims xxviii 

Next  of  Kin — 

1.  As  to  di8]>08ition  of  bonds 195 

Non-payment  of  Taxes — 

1.  Sale  of  lands  for 334 

Non-  Usage — 

1.  Effect  of,  as  to  repeal 331 

Notice — 

1.  Asto K& 

2.  As  to  force  of xxxa 

3.  As  to  indorsements 18s 

4.  Asto  registered  bonds 19i^ 

5.  By  advertising  asto  contract  for  carrj'ing  mails 311 

6.  Given  by  subcontractor  as  to  carrying  mails 1 

7.  Of  filing  of  subcontracts  for  carrying  mails 7 

8.  Purchasers  charged  with,  as  to  rights  of  prior  parties ^ 

9.  Stipulated  between  contractor  and  subcontractor '• 

O. 

Oaihn-(SoG  Revised  Statutes,) 

1.  Asto «« 

2.  Asto,  of  Member  of  House SO 

3.  As  to  substitutes 3W 

4.  Authority  to  administer 24;» 

5.  Date  of,  governing  salary *ZU 

6.  Of  claimant  as  to xxx 

Oath  of  Office— 

1.  Copy  of :..  346 

Obligation — 

1.  Incurred  by  Commissioners  of  District  of  Columbia 1^ 

2.  Of  an  official  bond li:. 

Occupancy — 

1.  Difference  between  right  to  a  seat  and  its 326 

Offenses — 

1.  In  relation  U)  policy  lotteries d'cf 

2.  Jurisiliction  of  federal  courts  over  common  law xxii 

Office — 

1.  A  profcHsibnal  retainer  is  not  an.    The  Constitution,  Article  1,  section  C, 

does  not  prohibit  a  member  of  Congress  from  being  so  employqd Xm 

2.  Illegal  holding  of 115 

3.  Is  a  member  elect  one  holding ......  35J> 

4.  Judicial  or  ministerial 74 

5.  Of  cbicf  supervisor,  act  creating 153,151 

Office  of  Deputy  Comptroller — 

1.  Created  by  statute 71 

OfficT  Rent— 

1.  Asto 21V 

0/ffcer— (See  Agent ^  Clerk.) 

1.  A  clerk  is  an 347 

2.  A  disbursing  clerk  is  an l.M* 

3.  Assignment  by,  of  future  salary  void..... 14 
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Officer — (See  Agenty  Clerk) — Coutiuued. 

4.  By  whom  appointed 307 

5.  Charged  with  a  duty,  authority  of 303 

6.  Detailed  to  investigate  frauds ^49 

7.  Diplomatic  and  consular,  a^to 349 

8.  Distinction  hetween  agent  and 159 

9.  Duty  imposed  on,  by  subcontract  for  carrying  mails I 

10.  Is  a  Representative  in  Congress  an 355 

11.  Meaning  of  term 307 

12.  Member  of  Congress,  Acting  Judge  Advocate 447 

13.  Or  person,  meaning  of 358 

14.  Performing  the  duties  of  another,  not  entitled  to  extra  compensation.. .  284 

15.  To  perform  duties  of  First  Comptroller 283 

16.  Under  the  Government,  is  a  Member  of  Congress  an 442 

17.  Whoisan 305 

Officer  De  Facto — 

1.  Cannot  recover  fees  unless  he  be  an  officer  (f«  jure 117 

Queers— (See  Pensian  Agents,) 

1.  And  agent's  who  have  no  districts 158 

2.  And  employes,  as  to  compensation  at 218 

3.  And  employes,  salaries  of 214 

4.  Assignment  by,  of  salary  or  compensation xx 

5.  Authority  of  public 93 

6.  Effect  of  approval  of,  as  to  allowance  of  claims xxx 

7.  How,  and  by  whom  appointed , 346 

8.  Judicial,  asto 150 

9.  Liability  of,  to  the  Government xix 

10.  Of  the  Government,  certificate  of  tlie  Speaker  of  the  House  conclusive 

upon 330 

11.  Of  the  Post-Office  Department  over  the  Sixth  Auditor  .*. 1 

12.  Heads  of  Departments  and  Bureaus 7<5 

13.  Payment  of  salaries  of 13 

14.  Pay  of 27 

15.  Powers  and  duties  of  various  classes  of 72 

16.  Salaries  of  some  officers  *'  from  the  time  they  enter  upon  the  performance 

of  their  duties."    (See  4  Opinions  Atty-Genl.,  123) 215 

17.  Sometimes  incur  civil  liability  in  damages xxxvii 

18.  Special  disbursing  agents  are  not 159 

Officers  and  Persons — 

1.  In  the  public  service,  as  to  construction 359 

Officers  and  Tribunals — 

1.  Authorized  to  act  on  claims,  as  to xxvi 

Offices— 

1.  Abolished   by  act  August  5,  1882 217 

2.  Abolishment  of 215 

3.  Change  in  salary  of 215 

4.  Not  regarded  as  grants  or  contracts,  but  rather  as  trusts  or  agencies ^3 

5.  .Some  new,  created 215 

♦*•.  Two  distinct,  compatible 305 

Official  Cotriiption — 

1.  As  to XXXVII 

Offic'ml  Distretion — 

1.  Not  gpuerally  subject  to  review 146 

Official  Fees — 

1 .  Received  by  consular  officer 26 
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Official  Functions — 

1.  Of  First  Comptroller  cannot  be  assigned ^ 

Oil— 

1.  Coal  and  other,  inspectors ^®8 

Omiarions — 

1.  In  a  statute,  as  to -JIS 

Omission — 

1.  To  use  ordinary  fonn  of  expression  for  an  appropriation,  effect  of 'OS 

One  Hundred  and  Eighth^  Call— 

1.  As  to  registered  bonds '-^ 

One  Hundred  Thousand  Dollars — 

1.  Appropriated  to  erect  monument  at  Yorktowu Ul 

Opinion — (See  Attorney-General,) 

1.  By  Attorney-General  Butler,  vol.  2,  pp.  G2o  and  650,  referred  to 14T 

2.  By  Attorney-General  Butler,  vol.  3,  pp.  1, 15, 18,  and  148,  referred  to 147 

3.  By  Attorney-General  Legar^,  vol.  4,  p.  80,  referre^l  to 117 

4.  By  Attorney-General  Williams,  vol.  14,  p.  419 147 

5.  By  Attorney-General  Wirt,  vol.  1,  pp.  526,  024,  099,  referred  to 147 

6.  By  Attorney-General  as  to  local  iis8ots,  quoted i¥i 

7.  By  Attorney-General  as  to  postmasterH  a8  disbursing  agents 15(> 

8.  By  Attorney-General,  vol.  7,  p.  303,  referr»'d  tt» 112 

9.  By  Attoniey-Geueral,  vol.  9,  p.  3<5,  quoted  from x\T 

10.  By  Attorney-General,  vol.  9,  p.  188,  quoted 17 

11.  By  Attorney-General,  vol.  10,  p.  243,  maxim  cited 108 

12.  By  Attorney-General,  vol.  11,  pp.  5  and  6,  quoted  from xvi,  xvn 

13.  By  Attorney-General,  vol.  11,  p.  287,  (quoted ll»> 

14.  By  Attorney-General,  vol.  14,  p.  203,  quoted 115 

15.  By  Attorney-General,  vol.  15,  p.  90,  (| noted ^ 

16.  By  Attorney-General,  vol.  !(>,  p.  568,  quoted 116 

17.  By  First  Comptroller,  a8kiug  in  advance  for xxi 

18.  By  First  Comptroller  ns  to  extra  compensation  to  Representative  in 

Congreiis ^»j«> 

19.  By  First  Comptroller  in  Agency- Delegation  case itl 

20.  ,By  First  Comptroller  in  Appropriation-Extension  case il5 

21.  By  First  Comptroller  in  BarnettN  case 'JOO 

22.  By  First  Comptroller  in  Boai*d-of-Health  case 2© 

23.  By  Fii*8t  Comptroller  in  Claims- Assignment  case 14 

24.  By  First  Comptroller  in  Colbath^s  cas<» til 

25.  By  First  Comptroller  in  Commissioners  Per-Diom-cuso "XB 

26.  By  First  Comptroller  in  Contestant's  Widow's  case 339 

27.  By  First  Comptroller  in  Crowley's  case S7 

28.  By  First  Comptroller  in  Direct-Tax  ca«e XM 

29.  Of  First  Comptroller  in  District- Contract  case 1H8 

30.  By  First  Comptroller  in  Epidemic-Disease  case iST 

31.  By  First  Comptrbller  in  False-Description  case 367 

32.  By  First  Comptroller  in  Gibson's  case :J# 

33.  By  First  Comptroller  in  Ilalstead's  C4isc :34 

34.  By  First  Comptroller  in  Huidekoper*s  case  (second) 157 

35.  By  First  Comptroller  in  Informer's  case <fi 

:}6.  By  First  Comptroller  in  Jordan's  case <76 

:J7.  By  First  Comptroller  in  Kennard's  case l^ 

:W.  By  First  Comptroller  in  Lost-Greenback  case l^ 

39.  By  Firat  Comptroller  in  Osage-Land  case JW 

40.  By  First  Comptroller  in  Otto's  case i98 

41.  By  First  Comptroller  in  Proceeds  of-Sales  case ^ 
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OpinUm — (See  Atfomeif'General) — Contiuned. 

42.  By  First  Comptroller  iu  Rheem's  case »U)7 

43.  By  First  Comptroller  in  Saint  Elizabeth  case r>7 

44.  By  First  Comptroller  in  Shelley's  case :V^J 

46.  By  First  Comptroller  in  Smith's  case 363 

46.  By  First  Comptroller  in  Substituted  AttomeySvCose 314 

47.  By  First  Comptroller  in  Substitute  case  referred  to 'Mi\ 

48.  By  First  Comptroller  in  Tayloe's  case llW 

49.  By  First  Comptroller  iu  Territorial-Court  case 149 

50.  In  Indian-Laud  case  re-examined  and  affiiined 366 

61.  Of  Attorney-General  may  be  required  by  the  head  of  any  Department.,  xvi 

Opifi«Ofi«— (See  Decisions,) 
Opinions  and  Decisions — 

1.  By  the  l^rst  Comptroller,  as  to xxxiii 

Opinions — 

1.  By  the  Attorney-General,  as  to xr 

Oral  Argument — 

1.  As  to  prosecuting  claims 1 xxviii 

Order— 

1.  For  pay 17 

2.  Of  court,  validity  of,  cannot  be  questioned  by  executive  o(flcerH *^32 

3.  Of  Major-General  Gillmore  as  to  reconstruction '•(43 

4.  Of  pensioner  as  to  payment  of  check 1H7 

5.  Of  Post-Office  Department  making  new  contract 4 

6.  Of  Post-Office  Department  suspending  pay  of  contractor 4 

7.  Of  Secretary  as  to  refund  of  taxes 'irJO 

8.  Of  Secretary  of  the  Treasury  authorizing  Joseph  Addison  Thomson  to 

perform  duties  of  Deputy  First  Comptroller 'lf<> 

9.  Suspending  or  disbarring  an  attorney,  as  to 313 

Orders — 

1.  By  Second  Assistant  Postmaster-General   as  to  contracta  for  carrying 

mails *i 

2.  For  receiving  payment  of  claims  when  void 16 

3.  Of  courts,  as  to xxxii 

4.  Of  Post-Office  Department,  Sixth  Auditor  not  subject  to 4 

Orders  and  Decrees — 

1.  By  courts,  revocation  of xxxii 

Ordnance  Stores — 

1.  As  to  sale  of  old  material r*4 

Ordinances — 

1.  Of  the  corporation  of  Georgetown,  January  9,  1864,  intercut  checkii 42H 

2.  Of  the  corporation  of  Georgetown,  September  24,  1864,  interent  checkn.  426 

3.  Of  the  corporation  of  Washington,  August  19,  1828,  fnterest  cbeckn t26 

4.  Of  the  corporation  of  Washington,  October  25, 1843.  int«re«t  checkii.**.  V<if» 

5.  Of  the  cori»oration  of  Washington,  April  14,  1817,  Intereitt  checks 4^J 

6.  Of  the  corporation  of  0«-orgi;town,  May  12,  l'57l,  int^frent  ch^kn 4*^J 

Organic  Act — 

1.  Quote<l,  an  to  taxes '^f,l 

Organic  Acts — 

1.  Of  Territori*??. t.VJ 

O  rga  n  iza  tion — 

1.  Of  the  officer  of  the  RegistT  of  the  Treasury — Api»^riflix -^/ 

2.  Of  the  office  of  the  TrfrAsnrhr  of  the  I'nite^l  Ht^U'ji — Appendix 7M 

3.  Of  theTr^-a^nry «a 
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Original  Attorney — 

1.  Rights  of,  after  rovocation  of  disbarmout.... 314 

Original  Contractor — (See  Contractor.) 
Original  Juriadiction — 

1.  As  to  tribunals  of xxvi 

2.  Of  auditing  officers  defined  by  statute xxn 

3.  Of  disbursing  officers  as  t-o  payment  of  claims xxni 

Original  Owner — 

1.  As  to  registered  bonds 289 

Original  Parties — 

1.  Signature  of,  af)  to  indorsement 1^ 

Original  Running  lime — (See  Schedule  Time,) 
Original  Statutes — 

1.  Text,  purpose,  and  history  of 3$ 

Osage  Indians — 

1.  As  to 386 

Osage-Land  Case SB 

Osage  Treaty — 

1.  As  to 371 

2.  January  21,  1867,  civilization  fund ^ 

3.  January  21,  lc)67,  Indians,  lands 969,371 

Osage  Trusts — 

1.  As  to 366 

Otto's  Case 296 

Otto,  William  T.— 

1.  Party  in  Otto's  case 29? 

Ouster — 

1.  Effect  of  judicial,  as  to  vacations 346 

Owner —         * 

1.  As  to  equitable - Hi 

2.  Of  proi)erty  taken  as  abandoned  or  captured,  rights  of xxxvin 

3.  Rights  of,  as  to  direct-tax  sales 33? 

Owner — (See  Manufacturer.) 

Ownership — 

1.  Controverted  questions  as  to xxxiv 

2.  From  i)08session,  as  to  indorsements l^i 

3.  Of  Government  bonds,  as  to  disputed xxxi^ 

P. 

Paper  Evidence — 

1.  Drafts  as *i^ 

2.  Of  right  of  action lOi* 

Paper  — 

1.  From  internal-revenue  office  filed  in  Atherton  &  Co.'s  case 31T 

Papers — 

1.  As  to 245 

2.  As  to  relief  for  loss  of  public xxxviu 

Parliamentary  Law — 

1.  Works  on xxiv 

Parol  Evidence — 

1.  Admissibility  of AiT 

Parties — 

1.  Assent  of 33f 

2.  As  to  identification  of - 24 

3.  Conclusion  of  TigAitaoi « 1?1 
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Parties — Coiitiimccl. 

4.  DeteriniuatioD  of  conflicting  rights  of xxxvii 

r».  Entitled  to  prosecute  as  to xxviii 

»;.  Entitled  to  receive  payment  of  claims xxviii 

Parties  in  Interest — 

1.  Eights  of,  as  to  disposition  of  honds UK) 

Part  Interest — 

1.  In  bonds,  assignment  of 202 

Party— 

1.  A,  who  acts  for  the  Government  without  authoritv  of  law  cannot  create 

a  valid  claim  to  compensation Ill 

Patentee — 

1.  As  to  titles  to  land xu 

Patents— 

1.  Decision  of  Supreme  Court  regarding 77 

*2.  For  land,  as  to  interference  by  courts  with  issue  ol xl 

3.  To  public  lauds  in  Kansas  canceled 371 

1.  Due  Army  officers,  claims  for 13 

'i.  Of  subcontractor,  retained  by  Sixth  Auditor 7 

Pay  and  Expenses — 

1.  Of  membersof  National  Board  of  Health 227 

Pay  Draft— 

1.  Copy  of ' 123 

Pay  Drafts— 

1.  For  carrying  mails 123 

Payee — 

1.  In  a  bond,  execution  of  blank  assignment  by 204 

2.  In  a  promissory  note 177 

3.  Indorsement  of 23:1 

4.  Indorsement  of,  as  to  pensions.... 18!< 

iV.  In  warrant,  rights  of  legal  representatives  of 231 

Payees — 

1.  As  to  registered  bonds 28S 

Paymaster — 

1.  As  to  claim  of xxxvii 

Paymasters — 

1.  Checks  drawn  by *. 65 

Payment — (See  Balance^  Salary ^  Set-off,) 

1.  And  prices  fixed  for  advertising,  by  whom 311 

2.  As  to,  for  carrying  mails 1 

3.  As  to,  when  interfered  with  by  courts xxviii 

4.  By  iustallinonts  for  partially-completed  contracts IHJ 

5.  For  contr.icts IH) 

0.  Of  any  claim,  authorities  for  receiving 13 

7.  Of  balances  duo  claimants,  as  to x>'ii 

d.  Of  bonds  after  maturity 194 

r>.  Of  bonds,  ]»ro visions  for 200 

1<>.  Of  bonds  to  forei«;n  guardian 171 

11.  Of  bond  which  has  been  destroyed,  wholly  or  in  part 204 

12.  Of  called  bonds,  as  to xxvii 

13.  Of  checks 165 

14.  Of  claim 220 

1.').  Of  claim,  final  action  authorizing xxviii 

ItJ.  Of  claims,  mode  of  proceeding  to  secure . V^ 
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Pier 
Payment — Continned. 

17.  Of  claim,  process  by  which  it  is  secured xxviu 

18.  Of  claim  to  wronj?  claimant xxxix 

19.  Of  claims  under  powers  of  attorney 13 

iiO.  Of  claims,  warrant  countersigned  by  First  Comptroller IC 

"il.  Of  claims,  warrant  issued  for,  by  Secretary  of  Treasury 16 

2*2.  Of  claims  which  existed  prior  to  April  13, 18(}1 t3 

23.  Of  draft  as  to  rival  claimants xxm 

24.  Of  drafts  estops  all  persons  from  denying  its  validity ^ 

25.  Of  expenses  incurred  by  ministerial  officers 156 

26.  Of  expenses  of  sales  of  land 36S 

27.  Of  Government  bonds 3W1 

28.  Of  interest  cheeks  and  bonds Mi 

29.  Of  interest  coupons,  asto irwn 

30.  Of  Journal  Clerk  of  House  of  Representatives ?t& 

31.  Of  liabilities,  us  to xu 

32.  Of  lost  registered  bonds jff 

'X^,  Of  matured  bonds,  practice  regarding HHn 

34.  Of  money,  as  to  validity  of  TreaFury  wan'ants  for  the xi 

\\b.  Of  money  by  ]mblic  officer  without  authority 3ft» 

36.  Of  money  by  United  States SC 

:i7.  Of  money  on  contingencies XJI 

38.  Of  money  out  of  Treasury sn 

:^.  Of  negotiable  public  securities IS 

40.  Of  negotiable  public  securities  to  foreign  guardian 171 

41.  Of  pension  checks leS 

42.  Of  public  debt  to  foreign  guardian  of  alien  authorized H 

43.  Of  salaries  and  other  claims 13 

44.  Of  salary W 

Ait.  Of  successor,  when  to  l)i'»;in '.til 

4H.  Of  Treasury  drafts l**.* 

47.  Of  Treasury  drafts  to  legal  re]>resentati  vcs iU 

4H.  Of  warrant  made  bv  Treasurer 1«'' 

40.  To  assigiuM' \lii 

50.  To  de  facto  otrners .tl 

r>l.  To  holder  to  ccjuitable  title,  effect  of,  on  holder  of,  l<?gal  title XLii 

52.  To  iuforuuTs  as  to  lotteries •-SC- 

53.  To  representatives  of  deceased  creditors  of  the  Government i^ 

54.  To  rightful  holder b* 

55.  To  Sanborn,  I'nited  States  never  assented  to *.'l" 

Payment  8 — 

1.  Erroneously  made,  as  to xwii 

2.  For  information  aud  detection ^44 

3.  From  money  which  has  not  been  deposited .» 

4.  In  advance  of  services  prohibited l-**" 

5.  Made  by  Government,  estop  further  demand.<j  upon  IJuited  St.ntes N 

6.  To  claimants  as  to  illness  and  burial  of  late  President  Garfield ••'' 

7.  To  officers  and  employees '.'!l 

Pay-Kolh— 

1.   As  to \\^i»• 

2.  As  vouchers *.^ 

3.  Powers  of  attorney,  as  to  receipting '^ 

4.  Who  may  receipt ^ 

Penal  Offense — 

1.  It  is  a,  for  au  otftcer  of  United  States  to  act  as  agent  or  attorney  for  pi"o.se- 

cuting  claim  aga\T\»t  VImX«*i  ^^^^"^^^ '^ 
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1.  A«  U)  enforcement  of,  fi'om  private  parties 1 

Penalty— 

1.  Stipulation  in  subcontract  for  carrying  mails 8 

2.  Withheld  for  benefit  of  contractor 1 

PtnHwn  Agent — 

1.  Daty  of 1H7 

Pen  tf  ion  A  gent  a — 

i.  Districts  assigned  to 158 

•2.  Money  advanced  to  and  paid  by 185 

3.  Terms  of 115 

Pension — 

1.  AsHignnient  of 'M 

Pension  C'heckti — 

1 .  Having  several  indorsements 185 

2.  Payment  of,  by  public  depositaries 185 

3.  Samples  of  indorsements  of IKt 

PensioneiM — 

1 .  Vouchers  executed  by * 185 

Pensions — 

1.  Paid  by  disbursing  officers 185 

People  of  African  DescenJ — 

1 .  Colonization  of 332 

Per  Diem  Case 268 

Per  Diem  ("harge — 

I.  As  t o  commissioners 269 

Per  Diem  Compensation — 

1.  Provisions  relating  to 214 

Per  Diem  Fee — 

1.  Of  circuit  court  commissionera 268 

Per  Diem  Salaries — 

1 .  Changed  to  annual  salaries  by  act  August  5,  1882 217 

Performance — 

1.  Of  contract 17« 

Perkins^  Charles  T. — 

1.  Party  in  Dorsey's  Appeal  caae :\ 

Permanent  Annual  Appropriation — 

1.  As  to XIX 

2.  As  to  expression 337 

Permanent  Appropriation — 

1.  Asto 3;J7 

Permanent  lA^gislation — 

1.  Lett<jr  of  Secretary  of  the  Treasury  as  to 30t 

Permanent  Specific  Appropriations — 

1 .  As  to  use  of XIX 

2.  Asto 220,297,33? 

Permanent  Specific  Appropriation — 

1.  Cc»ustnu'tion  of  statute  as  to 381 

Per  ma  n  n\  t  Sess  ion — 

1.  Auditinj;  otticers  are  in xxTf 

Person — 

1.  As  to  meaning  of 350 

2.  Asto  members  r>f  Congress  and  officers 360 

3.  Held  to  stTvice  or  labor 90 

4.  In  a  branch  of  the  public  service 

5.  Meaning  of,  in  Revised  Statutes 
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Pa«t 
Personal  Property — 

1.  As  to  claims  and  drafts -iS 

Personal  Services — 

1.  As  to  illness  and  burial  of  late  President  Garfield..... 374 

Peter  son  f  B.  H. — 

1.  Party  in  WalsVs  case \H 

Petition  in  Error xxrn 

Physicians — 

1.  Services  of i21 

Place — 

1.  Of  holding  court,  control  of  legislature  over 149 

Place  of  Location — 

1 .  As  to  disbursements  for  erection  of  public  buildings 136 

Plantations — 

1.  Tabular  statement  as  to  sale  of 1B5 

Pleading — 

1.  As  to ,. xmn 

Plenary  Authority — 

1.  As  to 14J 

Police  Court — 

1.  As  to  informers ^ 

Policy —  * 

1.  As  to  change  of - 343 

•2.  Of  saving  the  Union  with  slavery 3S« 

Policy  Lotteries — (See  Offenses.) 
Policy  Shops— (See  Offenses,) 
Political  Question^ 

1.  Reversal  of  Departmental  decision  containing 1-1 

Political  liights — 

1.  As  to '?Ai 

Porter  J  J.  G.— 

1.  First  Comptroller,  advice  of,  regarding  exchange  of  old  material  for 

new Tk} 

Possession — 

1 .  Efloct  of,  as  to  payment  of  drafts i4» 

Postage — (See  Contingent  Expenses.) 
Postal  Laws  and  Regulations — 

1.  Prohibits  assignments  of  transfers  of  mail  contracts ». 

Postal  Regulations — 

1.  For  lH7i),  p.  146,  sec.  023,  prohibitions  against  assignments ♦' 

2.  For  1H79,  p.  140,  sec.  624,  subletting  mail  contracts r; 

3.  For  lH7y,  sees.  W)6-669,  deductions  from  contracts ^ 

4.  Of  1H71),  sees.  21),  59,1140,  1141,  and  1142,  carrying  mails 4 

r>.  Sections  62.'>  and  626,  mail  contracts 5 

Postal  Service — 

1.  As  to  decisions  alTecting xxi 

Pos t- Da  ted  Rtce'qt ts — 

1.  Are  iiuautliorizod i» 

2.  Required  by  brokers IT 

Postmaster — 

1.  Statutory  residence  of I5» 

Postmaster-General — 

1.  As  to  appeals  from  Sixth  Auditor 5 

2.  As  to  publishing  proposals  for  carrying  the  mails >»9 

3.  Authority  of,  as  to  advertising :;iii 
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Postmaster- General — Continned. 

4.  Authority  of;  as  to  contracts  for  carrying  mails 1 

5.  Authority  of,  over  contracts  for  carrying  mails 6 

6.  Certificate  of  Second  Assistant,  as  to  performance  of  contract  for  carry- 

.  ing  mails 3 

7.  Consetit  of,  in  writing,  as  to  subletting  contracts  for  carrying  mails 6 

8.  Orders  of  Second  Assistant,  as  to  contract  for  carrying  mails 2 

Postmasters— 

1.  As  to  adjustment  of  salaries  of xxi 

2.  As  to  compensation  of /  xxi 

3.  As  to  districts 158 

4.  Disbursements  by 155 

5.  Of  the  fourth  class,  compensation  of xxi 

Post-Nuptial  Contract — 

1.  Competency  of  wife  to  make 175 

2.  Construction,  obligation,  and  validity  of 170 

Post-Offio&— 

1.  Act  establi[ihing  the 72 

Post- Office  Department — 

1.  Agents  of 158 

2.  Authority  of  officers  of,  over  Sixth  Auditor 1 

3.  Order  of,  dated  September  21,  1881,  is  void 4 

4.  Order  of,  dated  Octobers,  1881,  is  void 4 

5.  Order  of,  dated  November  2,  1881,  unauthorized •      4 

6.  Practice  of,  as  to  pay  drafts  or  orders 123 

7.  Revenues  of 43 

8.  Sixth  Auditor  not  subject  to,  in  the  settlement  of  accounts 4 

Post-Offices— 

1.  Construction  of 155 

Power — 

1.  Abuse  of,  a  discretionary : 147 

2.  Coupled  with  an  interest 197 

3.  Difference  between  executive  and  judicial '. xxxix 

4.  Discretionary,  when  grossly  abused,  may  be  reviewed 147 

5.  Execution  of 191 

6.  Existence  of,  proved  by  legislative  exception  from 331 

7.  Grant  of,  to  Postmaster-General,  as  to  contracts  for  carrying  mails 6 

8.  Of  accounting  officers  to  pass  on  claims  on  unliquidated  damages 1 

9.  Of  head  of  Department  to  appoint  special  agent 159 

10.  Of  Postmaster-General  to  assign  or  transfer  contracts  for  carrying  mails.  6 

11.  Of  Sixth  Auditor,  to  determine  amount  due  contractors 4 

12.  Recognition  by  statute  of  existence  of,  equivalent  to  grant  of 331 

13.  Recognized  is  a  power  granted 163 

14.  To  employ  agents  by  heads  of  Departments 60 

Power  of  Attorney — 

1.  Executed  by  John  J.  Pulliam 231 

2.  Executed  in  blank  invalid 204 

3.  For  indorsement  of  drafts 190 

4.  Of  corporation 14 

5.  To  draw  pay  of  deceased  contestant 3*28 

Powers — 

1.  And  duties  of  executors  and  administrators 191 

2.  Classes  of :M>0 

3.  Of  Government  distributed  among  the  legislative,  executive,  and  judi- 

cial departments 181 
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Powers  — Con  ti  uuod. 

4.  Of  public  officerb  must  be  strictly  pursued '^l 

5.  To  allow  and  to  certify  balances ,..  136 

Powers  of  Attorney — 

1.  As  to '^4,«^. 

2.  As  to  receipting  pay-rolls 14 

3.  As  to  recognition  of '24 

4.  As  to  void 13.44 

5.  Claims  collected  under . . .' W 

6.  Danger  of  forgery  of W 

7.  Difference  between  assignments  and :W 

H.  Effect  of  date  of  making 13 

y.  Executed  in  contravention  of  the  statute 14 

I 

10.  For  collecting  excejited  classes  of  claims V\ 

11.  Not  operating  as  an  assignment 3ai 

12.  Regarding  receipting  pay-rolls  under td 

13.  Revocation  of ^ 24,840 

14.  To  indorse  checks 26 

15.  When  void •     16 

Powers  of  Attorneys — 

1.    As  t4) XXTII 

Practice — (See  Regulations;   Usage,) 

1.  Adopted  by  accounting  officers,  as  to zui 

*i.  As  to  law  of  evidence  in  Treasury  Department .-.  mi 

3.  As  to  ]»aymeut  of  drafts 83^ 

4.  In  iucongnious  action  in  matters  of it 

5.  In  regard  to  appropriation  warranto 217 

ti.  In  the  courts  as  to xxrni 

7.  In  Treasury  Department  as  to  accounts  analogous  to  that  in  conrta xxx 

8.  In  Treasury  Department  as  to  the  prosecution  of  claims xxtiii 

i».  Matters  of  in  the  Departments  rarely  reached  by  the  courts x> 

10.  Of  Departments  as  to  set-off xiix 

11.  Of  Executive  Departments l!?I 

12.  Of  French  Government  as  to  transfer  of  title  to  rentes 29S 

13.  Of  (iovernment  regarding  redemption  and  rights  of  holders  of  bondB SOI 

14.  Of  inserting  permanent  provisions  in  annual  appropriation  acts «..  899 

15.  Of  making  sales  of  Indian  lands  by  authority  of  Indian  treaties 969 

IC).  Of  paying  office rs  and  employes  not  specifically  appropiiated  for 81ji 

17.  Of  Treasury  Department  as  to  adverse  claimants 810 

Id.  Of  Treasury  Department  as  to  agents 84S 

19.  Of  TreaMury  Department,  as  to  agents  or  attorney  s 313 

20.  Of  Treasury  Department  as  to  allowances  to  foreign  representatives....  871 

21.  Of  Treasury  Department  as  to  appropriation  acts 89H 

22.  Of  Treasury  Department  as  to  assignment  of  part  interest  in  bonda 802 

23.  Of  Treaiiury  Department  as  to  balances 213 

24.  Of  Treasury  Department  as  to  cancellation  and  destruction  of  bonds 801 

25.  Of  Treasury  Dei)artment  as  to  certiticates  on  account 213 

26.  Of  Treasury  Department  as  to  claims 813 

27.  Of  Treasury  Department  as  to  ctmimisHioners-  per  diem 869 

2H.  Of  Trea*»ury  Department  as  to  consular  accounts 354 

21».  Of  Treasury  Department  as  to  detailing  clerks 84d 

30.  Of  Treasury  Department  as  to  disposition  of  moneys  collected  as  legacy 

tax 81/7 

31.  Of  Treasury  Department  as  to  distribution t3d 

\Vl.  Of  Treasury  Department  as  to  duplicate  drafts 841 
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Fractict — (See  Regulations;   Usage) — Contiuaed. 

33.  Of  Treasury  Department  as  to  executors  or  admiuistrators 231 

34.  Of  Treasury  Department  as  to  income  tax 274 

36.  Of  Treasury  Department  as  to  internal  revenue 243 

36.  Of  Treasury  Department  as  to  oniers  of  court 233 

37.  Of  Treasury  Department  as  to  payment  of  claims 297 

38.  Of  Treasury  Department  as  to  payment  of  drafts 234 

39.  Of  Treasury  Department  as  to  payment  of  fractional  part  of  bond 202 

40.  Of  Treasury  Department  as  to  payment  of  informers 207 

41.  Of  Treasury  Department  as  to  payment  of  salaries 297 

42.  Of  Treasury  Department  as  to  payment  of  salaries  to  Congressmen 329 

43.  Of  Treasury  Department  as  to  payment  to  representatives  of  deceased 

creditors 238 

44.  Of  Treasury  Department  as  to  registered  bond^ 286 

45.  Of  Treasury  Department  as  to  set-off 208 

46.  Of  Treasury  Department  as  to  substitutes 346 

47.  Of  Treasury  Department  as  to  transfer  of  legal  title  to  registered  bonds.  203 

48.  Of  Treasury  Department  in  matters  connected  with  the  office  of  the 

First  Comptroller xv 

49.  Of  Treasury  Department  relative  to  contracts  with  informers 205 

50.  Of  Treasury  Department  under  loan  acts 203 

51.  Questions  relating  to  Treasury  Department xx 

52.  Under  which  money  is  advanced  to  pension  agents 185 

Pratt,  D.  7>.— 

I.  Commissioner  of  Internal  Revenue,  circular  letter  of. 244 

Preamble — 

1.  Of  a  statute,  averment  therein 277 

Precedent — 

1.  As  to xxxviii 

Predecessor — 

1.  As  to  contested  seat  in  Congress 321 

2.  As  to  d«  jure  and  de  facto 327 

3.  What  is  a,  of  a  Representative  in  Congress 325 

4.  Who  is  a 327 

5.  Of  Commissioner  of  Internal  Revenue xxxii 

Pre-emption  Claims — 

1.  To  lands,  interference  of  ooorte  respecting xu 

Premium — 

1.  For  negligence ^ 360 

Prescription — 

1.  Improperly  prepared 132 

Pteeideni— 

1.  As  to  authority  to  appoint  agents  of  the xviu 

2.  As  to  independent  powers  of xxni 

3.  As  to  reconstruction  of. ••....      343 

4.  Authority  of,  as  to  execution  of  the  law •••••••••••• 

5.  Authority  of,  over  diplomatic  and  consular  service. ; ...- 

6.  Authority  of,  over  expenditures  as  to  epidemic  diaeasM.... 

7.  Discretion  of,  over  aid  to  State  and  local  boards  of  hoaW 

8.  Duty  of,  as  to  vacancies  in  the  public  service..... 

9.  Duty  of,  to  invite  guests  incidental  and  implied 

10.  Files  of,  communications  and  orders  of. 

II.  Instructions  of,  as  to  school  farms 

12.  Of  the  United  States,  secretary  of,  aathoiiaed  to  I 

warrants  by  special  law •«••••• 

H.  Mis.  37 36 
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13.  Order  of,  as  to  Second  Comptroller  performing  dntiee  of  the  First  Comp- 

troller and  Deputy  First  Comptroller S84 

14.  Payments  allowed  by 155 

ir>.  Power  and  duties  of,  as  to  the  public  health 233 

16.  Power  of,  as  to  pension  agent« 115 

17.  Power  of,  to  appoint  officer  to  perform  duties  of  First  Comptroller 2Ki 

18.  Power  of,  to  revoke  dismissal  of  military  officer ! xxxm 

19.  Requested  to  extend  invitation 144 

20.  Salary  of,  protected  by  Constitution 119 

21.  Selection  by,  of  proper  officers  or  agents  to  execute  the  laws i3& 

22.  Special  power  of 14i 

President  Grant — 

1.  Treaties  as  to  lands  withdrawn  from  Senate  by 370 

Prendent  Johnson — 

1.  As  to  reconstruction 344 

2.  Treaty  of,  as  to  Indian  lauds  in  Kansas .170 

PresidenVs  Proclamation — 

1.  May  19,  1862,  referred  to 337 

Principal  and  Deputy — 

1.  Relations  between 65 

Principle — 

1.  As  to  repeals 154 

2.  Authorizing  payment  of  bonds  and  interest  checks v l*& 

Principles — 

1.  As  to  settlement  of  general xvii 

2.  Of  common  law,  as  to  payment  of  claims  considered 16 

Printing  and  Bill  Clerk — 

1.  As  to 36i 

Prior  Equities — 

1.  Of  the  indorser t33 

Private  Act — 

1.  Construction  of,  should  be  liberal 316 

Private  Parties — 

1 .  Forfeiture  of  rights  and  property  as  to  a  judgment  of d 

Private  Person — 

1.  As  to  charging  of,  by  Comptroller  with  a  liability xxxu 

Private  Belief  Act — 

1.  As  to Mi 

2.  Refunding  tax  under 315 

Privif  in  Estate — 

1.  With  the  United  States,  with  full  knowledge,  Sanborn  is ill 

Probate  Courts — 

1.  Authority  of,  as  to  disposition  of  bonds 196 

Probate  Statutes — 

1.  As  to  disposition  of  bonds 196 

Procvtdimjff — 

1.  Involving  right  to  or  possession  of  drafts S34 

Proceeds — 

1.  Of  leases  and  sale  of  land  by  United  States,  disposition  of 334 

2.  Of  leases  and  sales  as  to  appropriations 337 

3.  Of  the  hospital  tax 50 

Proceeds  of  Property — 

1.  Six  excepted  classes  of 36 

Proceeds  of  Salts  Cane •..•••••..... 36 
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Proceeds  of  Sales — 

1.  ClassificatioD  of.. 41 

2.  Expenseti  of  depositing 369 

3.  Of  old  material,  disposition  of 36 

Process — 

1.  By  which  payment  of  claim  is  secured.. xxviii 

'2.  How  returned 89 

3.  Mileage  for  serving S^ 

4.  Personal  service  of xxxix 

Proclamation — 

1.  July  13,  1865,  reconstruction 344 

2.  July  13,  1869,  reconstruction 344 

3.  July  15,  1869,  reconstruction 344 

4.  May  14, 1869,  reconstruction 344 

5.  Of  Governor  Joseph  E.  JBrown 343 

6.  Of  President  as  to  reconstruction ". 343 

« 

Proctors — 

1.  As  to xxvu 

Professional  Retainer — 

1.  A  person  employed  by  the  Attomey-Qeneral  under  sections  363  and  366  of 

the  Revised  Statutes  to  assist  a  district  attorney  is  not  an  officer. 
Such  employment  is  a.  (See  opinion  Attorney-General  Williams,  June 
6,  1874(14  Op.Att^Gen.,406) 355 

2.  Is  not  an  office.    The  Constitution,  article  1,  section  6,  does  not  pro- 

hibit a  member  of  Congress  from  being  so  employed 355 

Professional  Services — 

1.  As  to  illness  and  burial  of  late  President  Garfield 374 

2.  Of  Congressmen  as  attorneys 357 

Prohihition — 

1.  As  to  statutory 246- 

Prohibitory  Statutes— 

1.  Relating  to  Congressmen .355> 

Promise — 

1.  Of  husband,  validity  and  force  of 177 

2.  Right  to  compel  performance  of 169 

'^Promissory  Note — 

1.  Indorsed  in  name  of  father  by  daughter 80 

Promissory  Notes — 

1.  As  simple  contract  debts 235 

Property — 

1.  As  to  destruction  or  appropriation  of,  by  Army  or  Navy xxxviii 

2.  Captured  or  abandoned xxxvin 

3.  Control  and  jurisdiction  of  States  as  to 235 

4.  Exchange  or  sale  of  Government 57 

5.  Lost  in  military  service 266 

6.  Of  the  holder,  draft  indorsed  becomes 233 

7.  Personal  or  movable,  rights  of  married  parties  in  respect  to 173 

8.  Regarding  sales  of  old  material 36 

9.  Six  classes,  as  to  proceeds  of  sales 44 

Proposals — 

1.  For  carrying  mails 309 

Proposition^ 

1.  Of  Congress  to  donate  money  to  certain  States 331 

Propositions — 

1.  Ah  to  assent  of  parties 3:^8 
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Prosecution — 

1.  Criminal,  as  to  judicial  proceediuj^s  agaiuBt  accouutiug  officent xxx>i 

Protest— 

1.  Against  honoring  pay  drafts 1^ 

Proviftion — 

1.  In  a  8tatat«,  a  special  and  particular tS5 

Provisional  Governors — 

1.  As  to  reconstruction 343 

Provisions — 

1.  For  domestic  use,  responsibility  of  sellers  of 132 

2.  For  refunding  taxes 319 

3.  In  appropriation  act,  as  to  particular 29^ 

4.  In  statute  conflicting ^4 

5.  Made  for  payment  of  bonds 200 

6.  Of  contract 1 

7.  Specific,  control  general 365 

8.  Two  aflirmative,  as  to 148 

Proviso — 

1.  As  to  remission  of  taxes 316 

2.  In  an  appropriation,  eflect  of S96 

Proviso  Bar — 

1.  Excepting  claims  ft:om  benefit  of  certain  provisions 319 

Provisos — 

1.  Constmction  and  interpretation  of 304 

Publication — 

1.  Of  decisions  of  First  Comptroller,  reasons  justifying xiu 

2.  Of  decisions  of  First  Comptroller,  when  commenced xv 

3.  Of  First  Comptroller's  decisions,  as  to XUI 

Public  Building — 

1.  Commissions  to  postmaster  for  disbursements  for  construction  of 155 

Public  Credit— 

1.  Effect  on,  of  refusal  to  recognize  authority  of  foreign  gnardians l^ 

Public  Disbursements — 

1.  Embarrassment  as  to  payment  by  checks dS 

Public  Funds — 

1.  Of  t>ance,  not  negotiable 2SS 

Public  History — 

1.  As  to  construction  of  statutes 29$ 

Public  Lands — 

1.  Erroneously  sold,  as  to xii 

2.  Fees,  as  to SST 

Public  Money — 

1.  Advances  of <K 

2.  As  to  receivers  of 3fii* 

3.  In  hands  of  collector  of  internal  revenue $6 

Public  Officer— 

1.  A,  cannot  authorize  his  signature  to  be  afi&xed  to  an  official  documeiil 

when  the  law  requires  ic  tobe  signed  by  hiroself SS 

2.  As  to  title  to  salary  of  decea«<)d 2?D 

3.  Cannot  delegate  quasi-judicial  d'lfy 78 

4.  General  rule  by  Justice  Story  rogrtr^tling 77 

5.  May  delegate  minif$terial  but  not  •luasi-judicial  duty  to  a  deputy ^ 

Public  Officers — 

1.  Powers  of,  must  be  strictly  pursued,  else  their  decision  or  motion  is  a 

nullity S 
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Public  Paper8-'(See  Papers.) 

Public  Policjf— 

1.  Assignment  of  not  due  salary  is  contrary  to 395 

2.  As  to  substitntions 347 

3.  Considerations  of 114 

4.  Forbids  compensation  for  services  rendered  in  violation  of  law 113 

5.  General  principles  of 100 

6.  Requirements  of 114 

Public  Printer — 

1.  Authority  of,  as  to  contract 106 

*2.  Contracts  by,  without  advertising 93 

3.  Lettings  by 92 

4.  Not  entitled  to  relief  on  legal  principles Ill 

5.  Purchase  of  material 93 

6.  Required  to  publish  First  Comptroller's  decisions v 

Public  Property — 

1.  Use  of,  not  authorized  by  law 59 

Public  SchooU — 

1.  In  DiHtrict  of  Columbia 305 

Public  Sectirities — 

1.  Construction,  obligation,  and  validity  of 170 

•2.  Three  classes  of 290 

Public  Service — 

1.  As  to 308 

2.  Persons  in  the 306 

Pulliam,  John  J. — 

1.  Partv  in  Halstead's  case 2:U 

Pulliam,  John  N. — 

1.  Party  in  Halstead's  case 232 

Punctuation — 

1.  Effect  of,  in  a  statute 225 

2.  Effect  of,  in  construction  of  statutes 283 

3.  Erroneous,  as  to 315 

Purchaser — 

1.  Of  bonds,  first  and  subsequent 204 

2.  Of  registered  bond,rights  of 286 

Purpose — 

1.  Effect  of,  to  language  in  an  act 331 

Quantum  Meruit — 

1.  As  to  remedy  of  subcontractor  for  carrying  mails 11 

Quarantine  Stations^ 

1.  As  to  board  of  health 221 

Quartermaster — 

1.  As  to  claim  of xxxvii 

Questions — 

1.  Affecting  the  liability  of  the  United  States xvm 

2.  Arising  in  relation  to  claims xx 

3.  Arising  in  the  Treasury  Department,  impraoticability  of  Attorney-Gen- 

eral to  decide  all xvi 

4.  Arising  on  appeals  from  Sixth  Auditor xix 

5.  As  to  assignment  of  salaries,  compensations,  and  claims xx 

6.  As  to  authority  for  expenditures xviu 

7.  As  to  authority  of  heads  of  Departments  and  others  to  appoint  agents,  xvm 
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8.  As  to  authority  of  the  President  to  appoint  agents xTm 

9.  As  to  disbursements  by  District  Commissioners zii 

10.  As  to  indorsements  on  drafts m 

11.  As  to  liability  of  Government  to  refund  money  to  purchasers  of  public 

lauds XIX 

12.  As  to  liability  of  Government  to  refund  taxes xu 

13.  As  to  liability  of  officers  to  the  Government xu 

14.  As  to  ownership  of  drafts xix 

15.  As  to  right  of  courts  to  appropriat-e  drafts  to  the  credit  of  their  holders,  xix 

16.  As  to  validity  of  Treasury  warranto xx 

17.  As  to  various  kinds  of  appropriations xix 

18.  As  to  whether  acts  make  appropriations xn 

19.  Decided  in  the  Departments,  as  to x?i 

20.  In  Treasury  Department,  analogous  to  those  in  courts  as  to  adjustment 

of  claims xxx 

21.  Involving  controverted  titles,  as  to xvui . 

22.  Relating  to  construction  of  acts xviu 

23.  Relating  to  Treasury  Department  practice xi 

24.  Submitted  to  Comptroller xiii 

Qutationa  of  Fad — 

1.  Jurisdiction  of  accounting  Officers,  as  to xvii 

2.  Responsibility  of  Gk>vernments  iu  relation  tu  the  iuvcstigariou  of 196 

QMBtions  of  Law — 

1.  Arising  iu  First  Comptroller's  Office xv 

2.  Ah  to  claims  involving  controverted xxxviii 

3.  (Contradictory  decisions  on  similar xv 

4.  Ill  the  Departments,  determined  to  a  limited  extent  only  by  the  courts,  xvi 

5.  Which  do  not  reach  the  courts,  determined  by  accounting  officers xxiv 

Quorum — 

1.  As  to  authority  to  indorse 191 

R. 

Railroad  Grant  Acta — 

1.  As  to  i)ublic  lands  in  Kansas 3T0 

Bate  of  Production — 

1.  Estimated  and  actual,  as  to  distilling 396 

Batijication — 

1.  Wlien  legal,  of  invalid  contract,  force  of 199 

Btading  Clerku — 

I.  Of  House,  as  to 3« 

Bealiif— 

1.  Of  marine  hospitals oS 

Beasonable  Time — 

1.  As  to 338 

Bcaaona — 

1.  Justifying  publications  of  decisions  of  First  Comptroller XXil 

Bebellion — 

1.  As  to  acts  of  Army  or  Navy  in  suppression  of  the xxxviii 

2.  Crime  of 5« 

3.  Punishment  of,  as  treason l^l 

4.  Suppression  of 34r» 

Receipt — 

1.  For  money  paid  indorser  upon  warrant 4» 

2.  Of  Public  Printer  for  printed  matter,  not  a  ratification  of  the  origina] 

contract 071 


Ind€x  to  Decisions.  551 

Beeeipts — 

1.  Post  dated  are  unauthorized 29 

2.  Showing  payment  of  salaries,  as  to xxvii 

Beceivers — 

1.  Of  public  moneys 75, 158 

2.  Of  public  moneys  as  to  sales  of  land 365 

JSteognition^  * 

1.  Of  a  power,  force  ol 297 

JSeconstruciion  Acta — 

1.  Dates  of,  for  the  several  States 345 

Beeonstrucihn — 

1.  As  to 343 

2.  Of  States 343 

Record  Evidence — 

1.  As  to  disposition  of  registered  bonds 192 

Becard — 

1.  Of  canceled  and  destroyed  bonds 201 

Becorda — 

1.  As  to  relief  for  loss  of xxxviii 

2*  In  Treasury  Department  as  to xv 

3.  Of  corporations,  as  to  indorsements 190 

Beciified— 

1.  Tax  of 131 

Bedemptian — 

1.  Of  fractional  parts  of  notes 200 

2.  Of  United  States  bonds 201 

Bednciion — 

1.  Of  salary  by  act  August  5,  1882,  effect  of  provisions  for 216 

Beference — 

1.  Facilities  for,  in  Treasury  Department xv 

B^nd— 

1.  Of  taxes 274,315 

2.  Of  taxes,  as  to xv 

Begiatered  Bond — 

1.  Invalidity  of  judicial  sale  of 288 

2.  Legal  disposition  of 174 

Begiatered  Bonda,     (See  Bonda,) 

1.  Assignable,  but  not  negotiable 286 

2.  Assignment  in  blank  of 200 

3.  As  to 286 

4.  Description  of 204 

r>.  Have  some  attributes  of  negotiability 295 

6.  Purchased  with  wife's  means 170 

7.  Transfer  of 286 

8.  When  transferable 287 

Regiater  of  the  Treasury — 

,  1.  Am  to  power  of  delegating  duties  of 62 

2.  Delegated  duties  of  deputy 72 

3.  Must  himself  certify  all  warrants,  bonds,  and  draft 68 

4.  Papers  tiled  with,  as  to  illness  and  burial  of  late  President  Garfield  ....  377 

5.  To  record  all  warrants 67 

Begiatera — 

1.  Of  district  land  offices 168 

2.  Ofthe  Land  Office 76 
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Registers  and  Receivers — 

2.  As  to  expenses  of  depositing 369 

2.  Incidental  expenses  of 2W 

3.  Salaries  of 360 

Regulation — 

1.  Consular,  as  to  relief  of  seamen 1% 

2.  *0f  Executive  Department  as  to  claims xxxm 

3.  Of  Executive  Department,  effect  of  recognition  by  Congress  of 46 

Regulations — (See  Consular  Regulations.) 

Regulations — 

1.  As  to  assi^oinient  of  bonds ij 

2.  As  to  claimants xxvii 

3.  As  to  claimants  and  attorneys 313 

4.  As  to  infected  vessels *K 

5.  As  to  redemption  of  notes  and  bonds *JtX) 

6.  As  to  sale  of  bonds  by  assignment 194 

7.  Authority  of  Secretary  for  prescribing 34i 

8.  Circular  No.  16  as  to  taxes 575 

9.  In  departments  as  to  attorneys,  &c xxril 

10.  Of  August  *24, 187G,  as  to  disbursing  officers W 

11.  Of  Secretary  of  Treasury  as  to  duties  of  clerks 249 

12.  Of  Secretary  of  lYeasury  as  to  repayment  of  income  tax 3J74 

13.  Of  Secretary  of  the  Treasury  as  to  transfer  of  bonds 803 

14.  Of  the  Army  of  the  United  States 36 

15.  Of  Treasury  Department  as  to  Government  bonds 184 

16.  Of  Treasury  Department  as  to  statements  of  deposits ItH 

17.  Of  Treasury  Department,  authorizing  assignment  of  part  interest  in 

bonds  not  due iOi 

IH.  Of  Treasury  Department  have  force  of  law 176 

19.  Prescribing  mode  of  assigning  registered  bonds M 

20.  Regarding'  rei)lacement  of  mutilated  notes 167 

21.  Relative  to  public  moneys  and  chei^ks S8 

22.  Treasury  Department,  regarding  payment  of  money 95 

23.  Treasury- Department,  regarding  powers  of  attorney ft 

Regulations^  Postal — (See  Postal  Regulations.) 

Rekearing — 

1.  On  rejected  claims,  as  to  a xxviil 

Reimbursement— {^ee  Compensation.) 
Reinstatements-^ 

1.  Asto 345 

Reissue — 

1.  Of  bonds  in  case  of  divided  interests M 

2.  Of  registered  bonds ^ 

Rejected  Claims — 

I.  Mode  of  securing  a  rehearing  on xxriii 

Relief— 

1.  As  to,  for  loss  of  public  papers xxxvill 

2.  As  to,  for  loss  of  records xxxvin 

3.  As  to,  for  loss  of  vouchers xxxvin 

4.  Court  may  give  to  rightful  claimant xxxix 

5.  For  destitute  American  seamen l^ 

6.  For  loss  of  Government  funds xxxvia 

7.  In  the  courts,  as  to  parties  seeking xix 

8.  Of  sick  and  disabled  seamen 10 

9.  Parties  seeking  in  the  courts xxvl 

10.  When  claim  is  disallowed Itt 
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Page. 
Bmnedial  Juttioe — 

1.  Each  State  regnlatee  ito  own  system  of 235 

Memedial  Statute— 

I.  As  to  constmotion  of 31S 


1.  For  collecton  of  debts 23S 

Jiemedy — 

1.  As  to  special  statutory 201 

2.  By  salt  as  to  Treasury  drafts 231 

3.  For  a  right  under  a  statute 200 

1.  For  diseases 131 

5.  In  cases  of  seizures xxxviii 

6.  In  Court  of  Claims,  as  to  payment  for  fractional  part  of  bonds 205 

7.  Of  judicial  process 9^ 

8.  When  Comptroller  refuses  to  certify  balance  due 79 

JBemovah — 

1.  Asto 34r> 

2.  As  to  vacations 346 

Sent — (See  Contingent  Eixpenaes.) 

B&nt  of  Prisons — 

1.  Asto 354 

**  Rentes  ""— 

1.  Certificates  of  public  debt,  not  negotiable 293 

JSeorganization — 

1.  Of  insurrectionary  States 344 

Repay meni — (See  Refunding,) 

Bepeal — 

1.  Appropriation  act  operating  asa «)09 

2.  As  to  section  3617,  Revised  Statutes '^65 

3.  By  implication  of  general  laws 298 

4.  By  implication,  provisions  of  statute  as  to «)31 

5.  Difference  between  exception  and *. 36& 

6.  Effect  of,  on  other  statutes 154 

7.  Of  law  levying  legacy-tax,  before  legacy  in  Sanborn  case  became  due  . .  209 

8.  Of  statute  by  implication,  provisions  as  to 331 

9.  Provision  for  payment  of  moieties  repealed  by  act  June  6,  1872 212 

Repeals — 

1.  By  implication  not  favored 160 

JReported  Cases — 

1.  Asto XXVI 

Reported  Decisions — 

1.  As  monuments  of  learning xxxiii 

Report  of  Board  of  Audit — 

1.  Copy  of,  as  to  illness  and  burial  of  late  President  Garfield 378, 386 

Report  of  Select  Auditing  Committee — 

1.  Copy  of,  as  to  illness  and  burial  of  late  President  Garfield 390 

Report  of  the  Secretary  of  the  Treasury — 

1.  On  finances,  1857,  quoted  from 64 

2.  On  finances,  1878,  quoted  from 64 

Reporter— 

1.  As  to  Supreme  Court S9& 

Reporter  of  the  Supreme  Court — 

1.  As  to  pay  of 
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Jieport8 — 

1.  Annual,  of  th«  Commissioner  of  Agricalture 93 

2.  Of  Commissioner  of  Internal  Revenue,  as  to  diieot-tax  acts 334 

3.  Of  decisions  of  Supreme  Court,  as  to  price  of iSft 

Mepresentative  in  Congress — 

1.  As  to  extra  pay  to 3S7 

2.  Salary  and  accounts  of  traveling  expenses  of 98S 

3.  Vacancy  in  oflflce  of 381 

Bepresentatives — 

1.  As  to  compensation  of xzx 

2.  Election  of,  as  to  meaning  of  officer 358 

Jtepugnant  Provision  — 

1.  As  to  repeal 'JW 

JRequisilion — 

1.  As  to  illness  and  burial  of  late  President  Garfield 377 

2.  For  payment  of  draft 349 

3.  Money  advanced  to  pension  agents  on  their 187 

4.  Of  Secretary  of  War,  in  false  description  case 264 

Bequisitions — 

1.  By  Treasury  Department,  for  copies  of  First  Comptroller's  Decisions if 

Res  Adjudicnta — 

1    As  applied  to  adjudications  by  accounting  officers,  and  those  by  the 

court«,  difference  between  rules  of xxxn 

2.  As  to  judgment  of  a  comptroller xxzi 

3.  As  to  law  of XXX 

4.  Am  to  limitation  of  fees  or  actual  traveling  expenses  of  marshals 164 

fi.  Law  of,  as  applied  to  judicial  judgm<?nts xxiv 

6.  Law  of,  as  to  decisions  of  Comptroller xxiv 

Jte-sale — 

1.  Right  of 58 

Mesalti*  and  leases — 

1.  Receipts  from 334 

Beserrvd  Se^^tionn —  , 

1.  Alternate  as  to  public  lands  in  Kansas 370 

Resident  Creditors — 

1.  Policy  of  favoring *I3$ 

Residue — 

1.  As  to  payment  for  carrying  mails 1 

2.  Of  one  year's  salary,  disposition  of 271 

Resignation — 

1.  As  to,  of  military  officer xxxm 

Resignations — 

1.  As  to 34S 

2.  As  to  vacations 344 

Resolution —  ^ 

1.  In  Congress  as  to  vacancy 36 

2.  Of  House  of  Representatives  as  to  contestant's  seat 38J 

3.  Of  House  of  Representatives  as  to  contested  elections  in  Alabama 30 

4.  Of  House  of  Representatives  quoted 378 

5.  Of  House  unseating  de/acto  member 3Si 

Responsibility — 

1.  Of  executive  officers xxxvn 

Retailer^ 

1.  Tax  of Ill 
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■  Pago. 
Betainer — 

1.  A  person  employed  by  the  Attorney-General  under  sectioDB  36:5  and  366  of 

the  Revised  Statutes  to  assist  a  district  attorney  is  not  an  officer. 
Such  employment  is  a  professional  retainer  (see  opinion  Attorney- 
General  Williams,  June  6,  1874,  14  Op.  Att.  Gen.,  406) 355 

2.  A  professional  retainer  is  not  an  office.     Such  employment  is  not  a  con- 

tract within  the  meaning  of  sections  3739,   3742  of  the  Revised  Statutes.  355 
Setroaetire  Pr(m9ion8 — 

1.  In  appropriation  act , 214 

Merenue  Acts — 

1.  Doubtful  construction  in 283 

Revenue  Agents — 

K  Appointment  of 251 

2.  Duties  of,  under  direction  of  Secretary  of  the  Treasury 251 

£evenue  Cutters — 

1.  Sale  of 55 

Revenue  Laic — 

1.  Evasion  of 129 

Revenue  (see  Internal  Revenue. ) 

1.  Of  the  District  of  Columbia 263 

2.  Superintending  collection  of 249 

Reversing  Judgment — 

1.  Cause  for 147 

Jtevised  Statutes — 

1.  Ascertaining  meaning  of 42 

2.  Counter-signature  of  warrants 24 

3.  Enacted  June  22,  1874 154 

4.  Modification  of 31 1 

5.  Permit  and  regulate  assignment  and  contract  with  Indians 15 

6.  Publication  and  distribution  of v 

7.  Quoted  as  to  sale  of  old  material ^ 

8.  Regarding  doubts  as  to  meaning  of  provisions  of 36 

9.  Relating  to  District  of  Columbia 260 

10.  Richardson's  supplement  to  • 264 

1 1.  Sections  referred  to  as  to  sales  of  old  material 41 

12.  Section  11,  style  and  title  of  act 335 

13.  Section  11,  title  of  the  appropriation  acts 331 

14.  Section  26,  vacancies  in  Congress 323, 325 

15.  Section  28,  oath  of  Senators :i.58 

16.  Section  30,  oath  of  Representatives 358 

17.  Section  31,  roll  of  Representatives 323,326 

18.  Section  35,  salary  of  Representative 329 

19.  Sections  35  and  3(),  compensation  of  President  of  Senate  and  of  Repre- 

sentative    XXX 

120.  Sections  37  and  38,  salary  of  Speaker  and  Representatives xxx 

21.  Section  38,  salary  of  Representatives 32:5, 326, 330 

522.  Section  38,  quoted  from 330 

"23.  Section  39,  oath  as  to  salary xxx 

24.  Section  39,  salaries  of  Representatives 324 

25.  Section  39,  salary,  oath 330 

26.  Section  39,8alary  payable  monthly '^26 

27.  Sections  39,  46,  47,  48,  49,  50,  and  51,  quoted 324 

•28.  Section  40,  deductions  of  salary 

29.  Section  41,  deductions  for  books 

.30.  Section  41,  deductions  for  withdrawal  from  seat  .w 
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31.  Section  43,  no  allowance  for  newspapers xix 

32.  Section  44,  postage xix 

33.  Section  45,  salary  in  lieu  of  allowances ziz 

34.  Section  46,  mode  of  payment  of  salaries 324 

36.  Section  46,  payment  of  compensation zxz 

36.  Section  47,  certificate  of  salary :i3l 

37.  Section  47,  salary  and  accounts 384 

38.  Section  47,  traveling  expenses xxi 

39.  Section  4S,  certificate  for  salary 324 

40.  Section  48,  certificate's  by  presiding  officers ixx 

41.  Section  4rt,  conclusiveness  of  Comptroller's  certificate 13 

42.  Section  48,  effect  of  certificate 33rt 

43.  Section  49,  pay  of  member  dying,  &c 322, 324, 328. 329,  W 

44.  Soction  49,  quoted  from 329 

45.  Section  49,  Kalaries  to  iteceused  members xxx 

46.  Section  r>0,  limit  as  to  salaries xxx 

47.  Section  50,  limit  as  to  salary 3i4 

48.  Se(;ti(m  51,  pay  of  members  who  fill  vacancies xxx 

49.  Sect  ion  51,  pay  of  Kepreseutati  ves 322, 323, 325,  ;fi6, 3;^ 

.50.  Section  51,  vacancies,  pay 324 

51.  Section  5;i,  officers  and  employds  of  House 3ii2 

52.  Section  56,  Secretary  of  the  Senate,  asto 28, 62,  \h9 

53.  Section  57,  bond  of  Secretary  of  the  Senate 28.62,13? 

54.  Section  58,  bond  of  Clerk  of  House 28,62,159,362 

55.  Section  62,  reports  of  disbursing  officers \^ 

56.  Section  62,  reports  of  subordinate  disbursing  officers 2r*,C2 

.57.  Section  7*i,  statement  proceeds  of  sales 3S 

58.  Section  tf6,  Library  of  Congress - j»3 

59.  Section  104,  proceedings  against  unwilling  witnesses l'>"' 

60.  S«'ction  161,  departmental  regulations 201, 242, 251, -J** 

61.  Section  161 ,  dei>artmcutal  regulations xxvii,  xxvin 

62.  Sect  ion  161,  quoted  as  to  prescribing  regulations 242 

63.  Section  161,  regulations 2*^ 

64.  Section  161,  regulations  of  Treasury  Department xxix 

65.  Section  162,  business  hours 251 

66.  Section  16.3,  classification  of  clerks 2^1 

67.  Section  l(k),  clerks 251 

68.  Section  166,  distribution  of  clerks 247 

69.  Section  167,  salaries 217 

70.  Section  169,  authority  to  employ  clerks,  &c 2l7,:i46.3l» 

71.  Section  169,  clerks  and  other  employes 2ril 

72.  Sect  ion  170,  extra  compensation,  prohibited 15^ 

73.  Section  171,  extra  clerks 247,2ril 

74.  Section  173.  chief  clerks 247,349 

75.  Si'ctiou  173,  duties  of  chief  clerk  First  Comptroller's  Office TO 

76.  Section  174,  chief  clerks «49 

77.  Section  174.  duties  of  chief  clerks 247.249 

78.  Si^ction  174,  chief  clerks  to  distribute  duties :*4S^ 

79.  Section  174,  duties  of  chief  clerk  of  First  Comptroller's  Office 70 

80.  Section  176,  disbursing  clerks 28, 62, 159.  ».2, :S4i^ 

81.  Section  177,  vacancies  temporarily  filled 2t8 

82.  Sections  177.  178,  <|uoted 23 

83.  Section  178,  vacancies  in  subordinate  offices •M 

84.  Section  179,  authority  of  President 284 
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H5.  Section  180,  temporary  appointments '2S4 

86.  Section  181,  restriction  on  temporary  appointments 284 

87.  Section  182,  extra  compensation 284 

88.  Section  183,  administering  oath  to  witness xxix 

89.  Section  183,  investigations  .^ xxx 

90.  Section  183,  investigating  frauds xxviii 

91.  Section  183,  oaths xx\ai 

92.  Section  183,  oaths 245,249 

93.  Section  183,  quoted 249 

94.  Section  183,  taking  oaths xxxiv 

95.  Section  184,  answers  to  interrogatories xxx 

^.  Section  184,  as  to  witnesses xxviii 

97.  Section  184,  depositions .^ xxxix 

98.  Section  184,  evidence  as  to  claims xxviii 

99.  Section  184,  subpoenas xxvii,  xxxiv 

100.  Section  184,  subpcenas  to  witnesses 23,134,140,147,196 

101.  Section  185,  compensation  to  witnesses xxx 

102.  Section  185,  fees  to  witnesses xxvii,  xxviii,  xxix,  xxxiv 

103.  Section  186,  compelling  testimony xxvii 

104.  Section  186,  disobedient  wituess xxix 

105.  Section  186,  refusing  to  testify xxx 

106.  Section  186,  testimony xxviii 

107.  Section  186,  unwilling  witness xxxiv 

108.  Section  187,  assistant  attorneys xxix,  xxx,  xxxiv 

109.  Section  187,  professional  service  in  inveatigating  fraud xx viii 

110.  Section  187,  professional  assistance xxvii 

111.  Section  187,  professional  assistance 147,196 

112:  Section  190,  fr>rmer  employes xxviii 

113.  Section  190,  prosecuting  claims 22 

114.  Section  190,  prosecuting  claims xxvii 

115.  Section  191,  as  to  accounting  officers xvi 

116.  Section  191,  as  to  balances xxvii 

117.  Section  191,  authorizing  payment xxviii 

118.  Section  191,  certificates  cannot  be  changed xxviii 

119.  Section  191,  certified  balances 13, 137, 140, 146, 147, 213,225,353, 356 

120.  Section  191,  certifying  balances xvii 

121.  Section  191,  Comptroller's  certificate  conclusive xxxi 

122.  Section  191,  Comptroller's  decision  conclusive 102 

12:).  Section  191,  conclusiveness  of  Comptroller's  decisions xxvii 

124.  Section  191,  judgment  of  Comptroller 29 

125.  Section  191,  new  trial xxviii 

126.  Section  191,  revision  of  claims 16 

127.  Section  197,  statement  proceeds  of  sales 38 

128.  Section  201,  officers  in  State  Department 349 

129.  Section  201 ,  subordinate  officers  in  Department  of  State 159, 302 

130.  Section  215,  subordinate  offic4'rs.  War  Department 302 

131.  Section  233,  Department  of  the  Treasury 245,247,251,303 

132.  Section  234,  Assistant  Secretaries 346 

1. :{,  Section  2:^,  subordinate  officers,  Treasury  Department 159, 247, 251, 302 

134.  Section  236,  jurisdict  ion  of  accounting  officers 23 

135.  Section  236,  liability XXXil 

136.  Section  236,  public  accounts XVll,  xxix,  XXXix 

137.  Section  2;«5,  settlement  of  public  account  . .  ..16, 29, 53, 96, 137, 140, 146, 147, 187, 

251,302,352,377 
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138.  Section  245,  Assistant  Secretaries 67 

139.  Section  245,  duties  of  Assistant  Secretaries lt>,  $7,  &i 

140.  Section  246,  Secretary  Treasury 61 

141.  Section  246,  signing  warranto 6r*,«5 

142:  Section  247,  effect  of  warrants 6(j.rt 

143.  Section  2AH,  duties  of  the  Sccretary..29,67,68,213,240,242,248,249,302,3(«,3:7 

144.  Section  248,  issuing  warrants 16,24 

145.  Section  248,  quoto<l  as  to  superintending  collection  of  revenue i42 

146.  Section  250,  settlement  of  accounts 146 

147.  Section  250,  settlement  of  accounts  within  fiscal  year 140 

148.  Section  251,  regulations,  forms 245,249,&M 

149.  Section  251,  quoted 442 

150.  Section  251,  quoted  as  to  prescribing  forms 94*2 

151.  Section  255,  appointment  of  disbursing  agents 28, 62. 155, 157, 159, 160.  lOii 

152.  Section  255,  construed 160 

153.  Section  255,  disbursing  agents .156,3^2 

154.  Section  255,  quoted 157 

155.  Section  256,  employment  of  detectives ^I'i 

156.  Section  268,  Comptrollers 346 

157.  Section  269,  adjustment  of  accounts 16 

158.  Section  269,  bonds  and  coupons 35 

159.  Section  269,  Comptroller's  accounts 5fd 

160.  Section  269,  countersigning  warrants xxynif  zxxn 

161.  Section  269,  drafts  on  warrants xxvin 

162.  Section  2<>9,  duties  of  First  Comptroller XVI,  XX,  xxvii,  xxviii 

163.  Section  269,  First  Comptroller. .  16, 67, 68, 82, 137, 140, 146, 147, 187. 200, 213, «5, 

240, 'J02, 352,^7 

164.  Section  270,  appeal  from  Sixth  Auditor XX 

165.  Section  270,  appeals  from  settlements  made  by  the  Sixth  Aaditur xii 

166.  Section  270.  appeals  to  First  Comptroller xxvu 

167.  Section  270,  as  to  settlement  of  accounts 4 

168.  Section  270,  conclusiveness  of  Comptroller's  decisions  on  appeal zxvii 

169.  Sections  270  and  277,  cited > 

170.  Section  273,  duties  of  Second  Comptroller xxvii,  xxvili 

171.  Section  273,  duties  of  Second  Comptroller 187.302 

172.  Section  275,  signing  bounty  certificates 7.4 

173.  Sections  276  and  277,  Auditors.  16, 137, 140, 146, 147, 187, 200, 225, 302, 346, 352, 377 

174.  Sections  276  to  300,  as  to  duty  of  Auditors xvii,xxvi 

n.'S.  Section  277,  Auditor's  accounts 29 

176.  Section  277,  duties  of  Auditors xvi,  xx,  xxi,  xxvi 

177.  Section  277,  duties  of  Sixth  Auditor xxrii 

178.  Section  277,  duties  of  Sixth  Auditor 4 

179.  Section  277,  settlement  of  mail  contractor's  aocounts •*» 

180.  Section  279,  signing  bounty  certificates   TA 

181.  Section  300,  claim  for  subsistence 18,23 

182.  Sections  301  and  305,  Treasurer,  duties  of 179, 200, 240, 292, 302, 377 

183.  Section  304,  Assistant  Treasurer Ti 

184.  Section  305,  authorizing  regulations  as  to  drafts 2.i 

185.  Section  305,  bonds,  assignments.... 35 

186.  Section  305,  duties  of  the  Treasurer xxviii 

187.  Section  :K)5,  payments  of  claims 16 

188.  Section  :U)5,  payment  of  drafts 3o 

189.  Section  30.'),  payment  of  drafts xxviii 
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190.  Section  305,  payment  of  warrants 24 

191.  Section  305,  Treasurer,  dnties  of 1(> 

192.  Section  305,  Treasurer,  warrant,  draft 2r> 

193.  Section  :J06,  liabilities  outstanding 23,25 

194.  Section  306,  outstanding  liabilities,  as  to 18, 63, 200, 292,  :W2 

195.  Section  307,  drafts,  checks,  vouchers 'Xy 

196.  Section  307,  vouchers  for  unpaid  drafts 23, 25, 62, 6:?,  68, 292. 302 

197.  Section  308,  payment  of  outstanding  drafts - 23, 25, ;«,  6;^,  292, 302 

198.  Section  308,  vouchers,  drafts,  checks ir» 

199.  Section  309,  accounts  of  disbursing  officers 200 

200.  Section  310,  reports  of  disbursing  officers 200 

201.  Section  311,  Treasurer's  accounts 25,200 

202.  Section  313,  duties  of  the  Register 16,67,68 

203.  Section  315,  Assistant  Register 62,68,72 

204.  Section  316,  Commissioner  of  Customs W2 

205.  Section  317,  Commissioner  of  Customs 5^i 

206.  Section  317,  duties  of  Commissioner  of  Customs xxvii,  xxviii 

207.  Section  319,  Commissioner  of  Internal  Revenne 247 

206.  Section  319,  quoted  as  to  Commissioner  of  Internal  Revenne 242 

209.  Section  319,  quoted  from 242 

210.  Section  321,  blanks,  stamjw,  &c 242 

211.  Section  321,  duties  Commissioner  Internal  Revenne 129, 242 

212.  Section  321,  quote<l  as  to  Commissioner  of  Internal  Revenue 242 

213.  Section  321,  quoted  from 242 

214.  Section  323,  Deputy  Commissioner  Internal  Revenue 73 

215.  Section  336,  negotiability  of  drafts '{5 

216.  Section  351,  subordinate  officers.  Department  of  Justice 159, 302 

217.  Section  356,  as  to  the  opinion  of  the  Attorney-General x  vi 

218.  Section  356,  as  to  work  in  the  Treasury  Department x  vi 

219.  Section  393,  subordinate  officers  in  Post-Office  Department 159 

220.  Section  396,  duties  of  the  Postmaster-General 128 

221.  Section  397,  statement  of  proceetls  of  sales 38 

222.  Section  416,  clerks  and  employds.  Navy  Department 302 

223.  Section  416,  subordinate  officers  in  Department  of  the  Navy 159 

224.  Section  440,  clerks  and  employ^.  Department  of  the  Interior 302 

225.  Section  440,  subonlinate  officers  in  the  Department  of  Interior 159 

226.  Section  446,  Commissioner  General  Land  Office xxvi 

227.  Section  456,  relative  to  lands xxvi 

228.  Section  492,  lithographing  and  engraving 105 

229.  Section  496,  disbursements  for  Patent  Office 28, 62, 159,  :<02 


230.  Sect 

231.  Sect 

232.  Sect 
23:^.  Sect 
2:54.  Sect 
2:^.  Sect 

236.  Sect 

237.  Sect 
2:^.   Sect 

239.  Sect 

240.  Sect 

241.  Sect 

242.  Sect 

243.  Sect 


on  522,  clerks  and  employes.  Agricultural  Department 302 

on  524,  Commissioner  of  Agriculture ;i02 

on  530,  judicial  districts 158 

on  627,  commissioners 92 

on  627,  commissionerM  of  circuit  courts 89 

on  627,  coniniisHioners  of  courts 89 

on  677,  clerk,  maiHhal,  &c 299 

on  t581.  Decision  nf  Supreme  Court :M)0 

on  6!?1,  Supreme  Court 301 

on  682,  Reporter  of  Supreme  Court 300 

on  6S2,  reporter's  salary 297 

on  682,  reports  of  Supreme  Court 301 

ons  682  and  3689,  quoted  from 301 

on  721,  rules  of  deciHions  in  trials  at  common  law xxu 
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244.  Section  727,  security  for  good  behavior t^ 

245.  Section  767,  diBtrict  attorneys 158 

246.  Section  770,  salaries,  district  attorneys 119 

247.  Section  776,  marshals 113,158 

248.  Section  779,  marshal's  term 112 

249.  Section  783,  marshal's  bond 1« 

250.  Section  787,  duties  of  marshal 89 

^1.  Section  788,  marshals,  powers  of 119 

252.  Section  789,  marshals,  death  of ^ 119 

5253.  Section  790,  marshals,  executing  process lU 

254.  Section  790,  marshals,  removal  of 119 

255.  Section  793,  filling  vacancy 112 

256.  Section  793,  vacancies  in  office  of  district  attorney  and  marshal 119 

257.  Section  824,  fees 120 

258.  Section  827,  fees 120 

259.  Section  829,  as  to  marshal's  traveling  expenses xii 

260.  Section  829,  compensation  of  marshals 90 

261.  Section  829,  marshals' fees 88,1«3 

262.  Section  829,  marshals' fees,  mileage 164 

263.  Section  829,  marshals' fees,  limitation 165,166 

264.  Section  829,  marshals' fees 181 

265.  Section  833,  returns  of  fees 190 

266.  Section  835,  compensation,  district  attorney 120 

267.  Section  835,  compensation,  district  attorneys 121 

268.  Section  846,  accounts,  district  attorneys 114 

2<)9.  Section  846«  accounts  for  services  performed 112 

270.  Section  846,  attorneys,  supervisors 153,154 

271.  Section  847,  commissioners'  fees 268,270 

272.  Section  847,  quote<l  from «P 

273.  Section  917,  practice  of  circuit  and  district  courts * 

274.  Section  918,  practice  of  courts  regulated : tB 

275.  Section  951,  allowance  of  credits xxix 

276.  Section  951,  quoted xxu 

277.  Section  951,  suits  against  individuals xxix 

278.  Section  989,  executions  not  to  issue,  &,c 211 

279.  Section  1014,  criminal  procedure 89 

280.  Section  1014,  offenders 89 

281.  Section  1058,  Representatives  practicing  in  courts 359 

282.  Section  1059,  claims,  set-offiB 21 

283.  Section  1059,  counter  claims xxix 

284.  Section  1059,  jurisdiction  of  Court  of  Claims 2U5 

285.  Section  1059,  quoted.  Court  of  Claims xxix,xxxni 

286.  Section  1063,  claims  involving  controverted  qaestions xxxviil 

287.  Section  1063,  claims  referred xxxv 

288.  Section  106:^,  quoted xxxvili 

289.  Section  1153,  fortifications,  disbursements 28,ti2,16S^ 

290.  Section  1241,  suleof  military  stores 46 

291.  Section  1241,  Kt.itement  of  proceeds  of  sales ^ 

292.  Section  1269,  nllovvunces 213 

293.  Section  1291,  pay  »»f  soldiers,  assignment  of 13,15,27 

294.  Section  1291,  qutuvd 15 

295.  Section  1291,  retened  to 13 

296.  Section  i:M2,  art.  60,  fraudulent  claims 22 

297.  Section  1382,  paymaster  of  the  fieet 28,62,159 
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298.  Sect 
2J9.  Sect 

300.  Sect 
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305.  Sect 
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307.  Sect 
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310.  Sect 

311.  Sect 

312.  Sect 

313.  Sect 

314.  Sect 
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on  1440,  discoarage  sale  of  prize-money 15 

on  1540,  statement  of  proceeds  of  sales 38 

on  1541,  statement  of  proceeds  of  sales 38 

on  1550,  disbursements  on  foreign  stations 62, 159 

on  1563,  advances  to  distant  stations 18, 28, 159 

on  1576,  assignment  of  wages  in  naval  service 13, 15, 26 

on  1576,  quoted 15 

on  1624,  art.  14,  presenting  false  claims 22 

on  1741,  allowance  to  widow  of  consular  officer 271 

on  1752,  diplomatic  regulations 25 

on  1756,  form  of  oath 346,358 

on  1757,  oath 346 

on  1758,  who  may  administer  oath 346 

on  1762,  salaries,  excess  of 23 

on  1762,  salaries  to  officers  improperly  holding  over 22 

on  1762,  salaries  to  officers  improperly  holding  over xxx 

on  1763,  double  salaries 19,357 

on  1764,  extrar  services 19 

on  1764,  officers,  clerks 361 

on  1765,  extra  aUowances. .  16, 19, 28, 62, 147, 159, 263, 306, 307, 308, 309, 355, 

356, 357, 358, 359, 360, 361 

318.  Section  1765,  quoted 307 

319.  Section  1766,  arrearages xxix 

320.  Section  1766,  officers  in  arrears '. 325,361 

321.  Section  1766,  persons  in  arrears xxix 

322.  Section  176(>,  quoted 361 

323.  Section  1768,  suspension  and  filling  vacancies 118 

324.  Section  1769,  filling  vacancies 119 

325.  Section  1770,  term  of  office  not  extended 119 

326.  Section  1778,  oaths  and  acknowledgments 15,25,190 

327.  Section  1776,  oaths,  acknowledgments xxvil,xxviii 

328.  Section  1778,  rights  of  citizens 342 

329.  Section  1779,  civil  action 342 

330.  Section  1781,  procuring  contracts* 358 

331.  Sections  1781  and  1782,  quoted  from 358 

332.  Section  1782,  illegal  compensation 359 

333.  Section  1786,  illegal  holding  of  office 358 

334.  Section  1790,  quoted 254 

335.  Section  1790,  restrictions  on  payment  for  services 254, 255 

336.  Sections  1790,  3169,  and 3171,  quoted  as  to  internal  revenue  inspection..      254 

337.  Section  1792,  compensation  from  United  States • 22 

338.  Sections  1850,  1851,  1864,  1865,and  1907,  quoted 149 

339.  Section  ia50,  Territorial  laws 149 

340.  Section  1851,  extent  of  legislative  power 151 

341.  Section  1851,  legislative  power  in  Territory 149 

342.  Section  1851,  legislatures  of  Territories 152 

343.  Section  18{)4,  supreme  court  in  Territory 115,149,150,152 

344.  Section  1865,  judicial  districts  in  Territory 149 

1545.  Section  1806,  jurisdiction  of  courts 208 

346.  Section  1871,  clerk  of  district  court 153 

347.  Section  1874,  judges  of  Sui>rcnie  Court, 153 

348.  Section  1675,  district  attorneys 115 

34?.  Section  1876,  marshals /. 112,115 

H.  Mis.  37 36 
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458.  Section  3228 

459.  Sectiou3244 

460.  Section  3309 

461.  Section  3426 

462.  Section  342t> 

463.  Section  :M26 

464.  Section  3436 

465.  Section  3437 

466.  Section  3437 

467.  Section  3463 

468.  Section  3463 

469.  Section  3463 

470.  Section  \\M1 

471.  Section  3477 

472.  Section  :M77 

473.  Section  3477 

474.  Section  Mil 

475.  Section  :W77 

476.  Section  :M77 

477.  Section  3477 

478.  Section  3477 

479.  Section  3477 

480.  Section  Mil 

481.  Section  3477 

482.  Section  3477 
4a3.  Section  3477 

484.  Section  3477 

485.  Section  3477 

486.  Section  3477 

487.  Section  3478 

488.  Section  3478 

489.  Section  3478 

490.  Section  3479 

491.  Section  3479 

492.  Section  3480 

493.  Section  3499 

494.  Section  :ir>71 

495.  Section  3572 

496.  Section  3574 

497.  Section  3577 

498.  Section  3578 

499.  Section  3580 

500.  Section  3593 

501.  Section  3.595 

502.  Section  'Mm 

503.  Secti<»n  3602 

504.  Section  3003 

505.  Section  3612 

506.  Section  3614 
,')07.  Section  3617 

508.  Section  3617 

509.  Section  3617 

510.  Section  3617 

511.  Section  3617 


claims  for  refundmentfliiuitation 208, 311 

special  taxes 129 

distiller's  return 315 

qnoted 136 

replacing  spoiled  stamps 130, 131, 135, 13i^ 

spoiled  stamps «. 1^ 

medicines  exempt 132 

assessment  unpaid  tax 129,130,131 

quoted  from 131 

detection  and  punishment  of  frauds 207,242,!M4 

frauds 245,K0 

quoted 244 

assignments 17,34^ 

assignments,  judgments 2& 

assignments  of  claims 13,25,190 

assignment  of  claims  void lUi 

certain  assignments  void Tt 

claims 1() 

construed  by  Supreme  Court 16 

corporations,  assignments 14 

money  demands 11* 

powers  of  attorney,  corporations - 3u 

))roliibiting  assignments \ti 

quoted  from 14,125 

transfers,  acknowledgments 2^ 

transfers  and  asHignments V^ 

transfers,  assignments,  and  powers  of  attorney 29, 125, 1*4>'> 

void  assignments ti 

void  assignment xxviii 

attorney,  oath 22 

claimant's  oath xxviii 

claims,  prosecution  of xxvii 

administering  oath xxviii 

who  may  administer  oaths xxvii 

claims  of  disloyalists 22 

mints,  salaries 22 

United  States  notes 167,201 

fractional  currency 201 

redemption  of  fractional  notes 201 

engraving  and  printing  notes 34? 

expenses  issuing  notes 34e 

mutilated  notes 166,107 

public  moneys,  drafts 16, 25, 35, 171 

assistant  treasurers 158, 1*7 

bonds  of  assistant  treasurers 15cJ,  1?7 

deputy  assistant  treasurer 15? 

otlicers,  clerks,  &c.,  in  treasury  in  New  York 15? 

ofticers,  clerks,  &c.,  in  treasury  in  Cincinnati 15? 

bond  of  special  agents 62,66,159,302,303 

construction  of 42 

depositing  moneys 37,48,49,51 

deptisits 365,366,367.:itV' 

gross  proceeds  of  sales 3i?,4;i 

moneys  de])osited  for  sale  of  old  material 41 
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404.  Section  2025,  chief  supervisors 342 

405.  Section  2026,  duties  chief  supervisors 342 

406.  Section  2027,  marshal  to  forward  complaint 342 

407.  Section  2028,  qualified  voters 342 

408.  Section  2029,  witnesses  of  voting 342 

409.  Section  2030,  appointment  of  marshals 342 

410.  Section  2031,  pay  of  supervisors 153, 342 

41 1.  Section  20t{2,  acts  continued  in  force 342 

412.  Section  2032,  claims  of  colored  soldiers,  sailors,  and  marines 22 

413.  Section  20:i:i,  en  forcing  laws M2 

414.  Section  2034,  expenditures 342 

415.  Section  20:«,  retained  bounty  fund 342 

4in.  Section  2036,  investing  bounty  fund 342 

417.  Section  2036,  investments  for  colored  soldiers 22 

418.  Section  2037,  wife  and  children  of  colored  soldiers 342 

419.  Section  20:«,  Freedman's  Hospital 342 

420.  Section  2079,  Indian  treaties 370 

421.  St'ction  2103,  assignment  of  contracts  with  Indians 15 

422.  Section  21 C6,  assignment  of  contracts  restrictefl 104 

423.  Section  2106,  Indian  contracts,  assignment  of 15 

424.  Section  2106,  names  of  assignees 15 

425.  Section  2207,  surveyors-general 158 

426.  Section  2215,  bond  of  surveyor-general 158 

427.  Section  2234,  registers  and  receivers 158 

428.  Section  2236,  bond  of  register  and  receiver 158 

429.  Section  2256,  land  districts 158 

430.  Section  2279,  pre-emptions 370 

431.  Section  22a3,  sale  of  lands,  Kansas 371 

432.  Section  2285,  pre-emptions 371 

43:^  Section  2304,  homesteads 371 

434.  Section  2436,  sales,  mortgages 15 

435.  Section  2517,  collection  districts 158 

436.  Section  2523,  collector  and  surveyor 158 

41VT,  Section  2529,  collection  districts 158 

438.  Section  2536,  collection  districts 158 

439.  Section  2605,  additional  inspectors 158 

440.  Section  2606,  weighers,  gangers,  &o 158 

441.  Section  2608,  appraisers 158 

442.  Section  2619,  bonds  of  collectors,  &c 158 

443.  Section  2620,  bonds,  how  approved  and  filed 158 

444.  Section  2748,  unexpended  balance 339 

445.  Section  2834,  bond  of  postmaster 158 

446.  Section  3141,  collection  districts 158,242 

447.  Sections  3141  to  3145,  quoted,  as  to  collectors  of  internal  revenue 242 

448.  Section  3142,  collectors 158,242 

449.  Section  3143,  collectors'  bonds 158,242 

450.  Section  3144,  collectors  to  be  disbursing  agents 28, 62, 159, 242, 302 

451.  Section  3145,  compensation  of  collectors 242 

452.  Section  31.52,  agents 241,242,243,246,247,250 

453.  Section  3152,  frauds 253 

454.  Section  3169,  malfeasance 254,255 

455.  Section  3171,  quoted 254 

456.  Section  3171,  suits  for  damages 254, 255 

457.  Section  3220,  refundment  of  taxes 211 
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565.  Section  3689,  marine  hospitals 40 

566.  Section  3689,  permanent,  indefinite  appropriations 51,293,301 

567.  Sections  3689, 3692, 4803,  and  4585,  quoted 40 

568.  Section  3690,  balances  of  appropriations 213 

669.  Section  3690,  expenditure  of  balances 214,820 

570.  Section  3691,  disposal  of  balances 35,200,213 

571.  Section  3692,  proceeds  of  sales 36,38,39,43,50,51,54,55 

572.  Section  3692,  sales,  marine  hospital^ 40 

573.  Section  3693,  payment  in  coin 200 

574.  Section  3695,  cancellation  of  bonds 201 

575.  Section  3695,  referred  to 201 

576.  Section  3697,  redemption  of  bonds 200 

577.  Section  3698,  payment  of  interest 35,200 

578.  Section  3700,  purchase  of  coin 20«» 

579.  Section  3702,  duplicate  bonds 200,201,204 

580.  Section  3702,  duplicate  for  bonds  destroj'ed 20i» 

581.  Section  .3703,  indemnity  for  destroyed  bonds 204 

592.  Section  3704,  duplicate  registered  bond 204 

58:^.  Section  3705,  indemnity  for  missing  bonds 2(M 

584.  Section  3709,  advertising  for  pro})osaIs 105 

585.  Section  3716,  contracts,  quartermaster's  department 105 

586.  Section  3718,  contract,  naval  supplies 105 

587.  Section  3721,  X'urchases  w ithout  advertisements 106 

588.  Section  3724,  rejecting  bids 106 

589.  Section  3726,  supplies  for  the  Navy 1(6 

590.  Section  3729,  bunting,  purchase  of 1«»5 

591.  Section  3732,  authorized  contracts 93,l^* 

592.  Section  3732,  quoted '. Ii? 

593.  Section  3732,  quoted,  as  to  contracts  or  purchases V/J 

594.  Section  3732,  unauthorized  contracts  prohibited 99, 100,  IIW 

595.  Section  3733,  contracts,  appropriations VJ 

596.  Section  37.13,  contracts  not  to  exceed  appropriations 34? 

597.  Section  3733,  <|Uoted Ih 

59H.  J5<'Ctiou  3737,  assignniout,  transfer  of  contract  annulled »• 

599.  Section  3737,  constrncd (* 

600.  Section  3737,  no  transfer  of  contract 104,34!* 

601.  Section  3737,  quoted 1' 

602.  Sect  ion  37,^9,  Represcntat  i  vcs,  contract STjI* 

603.  Section  3740,  contracts,  Representatives STi' 

004.  Section  3740,  Representatives,  interests  of 3^1* 

605.  Section  3741,  Representative  to  have  no  interest 35^ 

60().  Section  3743,  deposit  of  contracts 104 

607.  Section  3744,  contracts  to  be  in  writing 104 

608.  Section  37(50,  Cougressiopal  Printer Itt 

609.  Section  3765,  interest  in  contracts 106 

610.  Section  3767,  advertisements  for  paper 1(^'» 

611.  Section  37()8,  specifications  for  advertisements 105 

612.  Section  3777,  assignments - xxvii 

613.  Section  3777,  transfer  of  contract 15 

614.  Section  3779,  engraving  for  Congress 'M 

615.  Section  3780,  engraving,  advertising 94,95,96,97,1*? 

616.  Section  3780,  engraving,  when  to  be  advertised 92,105,111 

617.  Section  3783,  statement  of  proceeds  of  sales 3** 

618.  Section  3823,  advertising 310,311,312,313 
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610.  Section  3823,  pabUcatiou  of  lawB SOU,  310 

6i!0.  Section  38^,  quoted 310 

621.  Section  :l8*i,  advertising 311 

b'*!,  Sectiou  3827,  mail-route  Bdvertisenieuta 105 

tJ-23.  Section  3ft«),  post-officeB 158 

Gii.  8oc[iou394l,  navertising 105.309.310,311,312.313 

625.  Section  3941,  <iuotoil 311 

626.  Sectioft  3957,  cbanging  tenns  of  contract 105 

627.  Section  3956,  an  to  contracts 4 

628.  Section  3062,  deiluctious  fVom  [lay  of  coo  tractors 'J 

629.  Reution3963,  ounMmed 6 

630.  Suction  396:1,  mai   coutrncla  not  iwsignalile 5,104, 13& 

6:tl.  Section  3963,  niakea  null  and  void  omignmentB  of  contrftcts <l 

6.12.  Section  3963,  quoted  from : 125 

633.  .Section  4017,  special  agents,  t'onipenastiim .' 15S 

634.  Section  4046,  enibe/zlemen    of  money  order 35 

6:t."i.  Section  404t>,  inouey  order  Bnibezuleraeiit       ., 23 

63<J.  Set' tlou  4055,  paymentn  on  Account  ufpostu  service 4 

637.  Section  4331),  papers  for  vessels  in  whale  flsherjr IKJ 

»S38.  Section  4311,  fce«,,.                         56 

639.  Sect  ion  4.'>35,  loss  of  seaman's  lien 15 

64it.  St'ctlon  4545,  iiiiclaiine«l  seamen's  wages 40 

641.  Sjection  4569,  niediciucs 40 

642.  Section  4577,  qnotud 139 

643.  Section  4577,  Ttltiim  of  Mamen 139 

644.  Section  4578,  penalty  for  refusing  to  receive  Boamen 26 

64.').  Siction  458.1,  Matn en's  cOntrilintion  for  hospitals 40 

64<i.  Section  4586,  bospitul  dnesuf  vessels  sold  abroad 40 

647.  Section  4643,  aaaigiinients  of  jirizB  uiouoy 15 

648.  ik-ction  4667,  ligbt-honsc,  contract 105 

649.  Seulion4fl73,   Iglil-bmiM.'kwper         303 

660.  Section 4677>,8tnl.Mn.'i.   .il'iirui-,.,.rUof gales 38 

Kl.  Section  4764,  vouchers  of  pension  aguuts 187 

(S2.  Section  4764,  voucliers  lo  pensioners... 158 

6.'i:(.  Section  476.1,  clieck  of  imuiiiiiier          23 

^4.  Section  4765,  chccli  to  order  of  pensioner %,63,158,  H7 

6.V).  Section  477'),  pension  agents 116,158,147 

tB6.  Scation  477!t,  bond  of  pension  agents. I.'iS 

6.^>7.  Section  4780,  pension  agencies 158,187 

658.  Section  4801,  lioapltals  forjcameu 39 

659.  Section  4S>1,  marine  lios pi tals 49 

6li0.  Section  4801,  and  4802,  quoted 40 

661.  Section  4^2,  marine  hospitals 39 

662.  Section  4802,  supervisinganrgeoD  of  luarine-bospilal  service 49,51 

063.  Si.'ction  4^10:1,  i-ustody  of  fund  for  relief  of  disaiiled  seamen 51 

W14.  Secliou4;03,  diNuhktl  scanieu 49,50 

titiTi.  .Section  4sy;t,  tax  npou  seamen 40 

liiVi.  Se<'ti»u  4;^;,  murine  Jioapital,  adv.ertising 37 

M>7.  Section  4 r^lHi,  marine  boapiluls           54 

tKi-S.  Section  480tl,  sale  »  iiiariue  liuspitabi 40.54! 

U«9.  Section  48;t9,  hospital  for  nsane     2^ 

670.  Section 4Kt9,  BUiii'riuLendeu   of  Govenuuei)|,liospital 62,302 

671.  SfiCtion  484.'),  ndmisHion  to  hospital 15 

072.  Section  5182.  national  bank  notes I6a 
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673.  Sectiou  5184,  national  bank  notes 167 

674.  Section  6331,  treason 161 

675.  Section  5334,  rebellion 161 

676.  Section  5413,  obligations  of  United  States.-. 35 

677.  Section  5413,  securities  defined 63 

678.  Section  5413,  securities  of  United  States 35 

679.  Section  5414,  forging  or  counterfeiting 35 

680.  Section  5438,  conspiracy  to  defraud xxx 

681.  Section  5438,  false  claims 22,xxvin 

682.  Section  5450,  bribery  of  Representatives 359 

683.  Section  5451,  bribery  of  officers 359 

684. '  Section  5454,  unlawfully  taking  papers  relating  to  claims 22 

685.  Section  5481,  extortion 347 

686.  Section  548S,  illegal  fees 347 

687.  Section  5483,  receipting  for  larger  sums  than  are  paid xxviii,  xxx,  347 

6S8.  Section  5484,  extortion  by  informers 347 

689.  Section  5485,  more  than  legal  fee 347 

690.  Section  5486,  embezzlement 347 

691.  Section  5487,  pension  agent  taking  a  fee 347 

692.  Section  5488,  disbursing  officers 87 

693.  Section  5488,  misconduct  of  disbursing  officer 187, 347 

694.  Section  5489,  misconduct  of  Treasurer 347 

695.  Section  5490,  misconduct  of  custodian  of  public  money 347 

696.  Section  5491,  failure  to  render  accounts : 347 

697.  Section  5491,  officers'  accounts - 32 

•     698.  Section  5492,  failure  to  deposit 347 

699.  Section  5493,  public  money 347 

700.  Section  5494,  evidence  of  embezzlement 347 

701.  Section  5495,  prima /ooif  evidence •M7 

702.  Section  5496,  evidence  of  conversion 32, 347 

703.  Section  5497,  unlawfully  receiving,  Ac 347 

704.  Section  5498,  construed 1^ 

705.  Section  5498,  misconduct  regarding  claims 347 

706.  Section  5498,  officers  interested  in  claims 19,354^ 

707.  Sectiou  5498,  officers  prosecuting  claims 22 

708.  Sectirti  5499,  judge  accepting  bribe 347 

709.  Section  5500,  Representative  accepting  bribe 347 

710.  Section  5501,  officer  accepting  bribe 347 

711.  Section  5502,  forfeitm-e  of  office 347 

712.  Section  5i03,  contracting  beyond  appropriation 347 

713.  Section  5504,  failing  to  deposit  money 347 

714.  Section  5505,  receiving  loan  or  deposit 347 

715.  Section  5595,  what  the  Revised  Statutes  embrace 311,335 

716.  Section  5596,  repeal  of  actH  embraced  in  revision : 45 

717.  Section  5600,  legislative  construction,  presumption  of 42 

718.  Title  XIII,  chap.  16,  compensation  of  marshals ^ 

719.  Use  of  word  "claims''  in ^ 

720.  When  meaning  plain,  recnrrence  to  original  statutes  not  to  be  had 42 

Revised  Statutes  Construed — 

1.  Theprofessionalretainer  of  a  member  of  Congress  under  sections  366;  and 

1366  is  not  a  contract  within  the  meaning  of  sections  3739-3742 Xm 

Revised  Statutes  (Distnct  of  CohimUk)— 

1.  Section  92,  laws  of  Maryland 195 

2.  Section  750,  supreme  court •  31^ 
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3.  Section  928,  copy  of  decree 308 

4.  Section  976,  nn administered  assets 195 

5.  Section  1079,  fines,  costs 260,263 

6.  Sections  1079  and  1174,  as  to  lotteries 260 

7.  Sections  1079  and  1174,  quoted 260 

8.  Section  1080,  judgments,  salaries .' 263 

9.  Section  1080,  quoted  from,  as  to  Judgments 264 

10.  Section  1174,  as  to  payment  of  informer's  moieties xii 

11.  Section  1174,  sale  of  lottery  tickets 260,262 

Revision — 

1.  As  to  Departments,  action  of  court,  subject  to xxxv 

Revoking  Draft — 

1.  Before  actual  payment,  mode  of "  xxviii 

Revolutionary  Claims — 

1.  Volume  compiled  regarding i 21 

Rewards — 

1.  To  informers 207,244 

Reynolds,  B,  M, — 

1.  First  Auditor,  account  of  Hoen  &  Co.  adjusted  by 95 

Rheem^s  Case '. 305 

Rkeem,  C.  B,— 

1.  Party  in  Rheem's  case 306 

Richardson^  Judge — 

1.  As  to  powers  to  revoke  orders  and  decrees  of  courts xxxii 

2.  Quotation  from,  as  to  duties  and  powers  of  auditors xvii 

Rickardson^s  Supplement — 

1.  To  Revised  Statutes 264 

Richardsony  William  A.— 

1.  Secretary,  letter  of,  as  to  refund  of  taxes 276 

Right— 

1.  Cannot  be  forfeited  without  judicial  proceedings 8 

2.  Of  a  de  facto  officer  to  recover  fees  from  private  parties 119 

3.  Of  an  incumbent  holding  over  to  compensation  after  his  term  of  office  ex- 

pires, if  allowed,  effect  of 114 

4.  Of  appeal,  as  to  the xxi 

5.  Of  holder  of  half  a  bond  to  payment  thereof .•. 200 

6.  Of  husband  to  transfer  personal  estate  of  wife 174 

7.  Of  widow  of  contestant 328 

tt.  To  claim  or  demand 20 

9.  To  payment  of  drafts 241 

10.  To  receive  compensations  for  two  positions 305 

11.  To  receive  salary 19 

12.  To  seat  and  compensation  as  member  of  House  of  Representatives 321 

Rightful  Claimant — (See  Claimant,) 

Bights— 

1.  As  to  determiuatiou  of  iudividuals xvii 

2.  Civil  and  political,  as  to 342 

3.  Of  administrator 183 

4.  Of  adverse  parties,  as  to  registered  bonds 286 

5.  Of  all  parties,  when  concluded 181 

6.  Of  attorneys,  &c.,  as  to xxvii 

7.  Of  creditors 191 

8.  Of  Government  under  contracts 102 

9.  Of  married  persons  in  Sweden IT2 
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Bights — Continued. 

10.  Of  parties  before  any  performance  of  contract 102 

11.  Of  parties  in  particular  cases zui 

12.  Of  parties  under  acts  of  Congress 170 

13.  Of  parties  under  an  informalindorsement  in  full 186 

14.  Of  parties  under  post-nuptial  contract 175 

15.  Of  payee  in  registered  bonds  ..* 291 

16.  Of  purchaser  as  to  registered  bonds 296 

17.  Of  purchasers  of  Treasury  notes 287 

18.  To  be  enforced  by  executive  authority,  as  to xxin 

Sival  Claimants — 

1.  As  to  determination  of  rights  of sxxit 

2.  As  to  disputed  titles  to  land xu 

Roll  of  .Membership — 

1.  In  House 323 

Mule— 

1.  Against  assignments 34 

2.  As  between  United  States  and  depositary Icjp 

3.  In  courts  as  to  rights ;  foreign  guardians •-...  171 

4.  Inequity,  the 146 

5.  In  Treasury  Department  as  to  foreign  guardians 171 

Hule  of  Reason — 

1.  As  to  pennanent  specific  appropriation 'XS} 

Rule  of  the  House — 

1.  As  to  appropriations 33i* 

Rule  of  the  Senate — 

1.  As  to  appropriations - 3;{8 

Rules  and  Regulations — 

1.  A8to 242 

2.  Asto  public  health 2'irt 

Rules — 

1.  Do  not  always  apply  to  Government  which  apply  between  private  citi- 

zens    U 

2.  Of  House  of  Representatives 302 

Rulings — 

1.  Of  presiding  officers  of  Congress  as  to  extra  pay 3W 

Running  Accounts — 

1.  With  erroneous  payments  as  to  conclusiveness  of  Comptroller's  balance,  xxxu 
Running  Tinie — (See  Schedule  Time.) 

Saint  Elizabeth  Hospital  Case 57 

Saint  Helena —  I 

1.  As  to  school  farms 331* 

Saint  Luke — 

1.  As  to  school  fanus 331* 

Salaries — 

1.  As  to  uHsignmeut  of xs 

2.  As  to))ublic  Schools 306 

3.  Due  officers  used  as  set-off  against  claims  due  from 22 

4.  Of  Army  officers,  claims  for 13 

5.  Of  miuist^^rs,  consuls,  and  commercial  agents  abroad 13 

6.  Of  officers  and  employes  of  board  of  health 221 

7.  Of  officers  in  Washington,  payment  of,  under  power  of  attorney 2? 

8.  Of  officers  of  the  United  States,  Jurisdiction  of  courts  over 21 

9.  Of  officers,  payment  of 13 

10.  Of  officials  connected  with  public  schools .W 
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11.  Of  postmasters,  as  to  adjustment  of xxi 

12.  Of  registers  and  receivers 369 

13.  Of  some  officers  commence  when  they  enter  upon  the  performance  of 

duties  (see  4  Opinions  Attorney-General,  123) 215 

14.  Paid  by  disbursing  officers,  as  to xxvii 

15.  Paid  by  marshal  of  District  of  Columbia 2G4 

16.  Treated  as  claims 22 

17.  When  two,  may  be  received 307 

Salary — 

1.  Account  of,  in  Garnet's  case 271 

2.  Allowed  district  attorneys  in  Territories,  act  February  27,  1813 119 

3.  Allowed  district  attorneys  in  the  United  States  in  act  March  3,  1841  ...  119 

4.  And  compensation  of  member  of  Congress,  as  to 322 

5.  And  fees  incident  to  title  of  an  office 116 

C.  And  fees  of  district  attorney,  where  payable , 120 

7.  And  mileage,  claim  of  widow  of  Congressman  to 330 

c*.  As  Representative,  requisites  to  drawing 329 

1>.  As  to  residue  of  years 270 

10.  As  to  substitutes 348 

11.  As  to  title  to 270 

12.  Construction  of  statute  as  to 329 

13.  Construction  of  statute  regarding 19 

14.  Due  a  public  cmployd,  amount  of 280 

15.  Due  by  law,  disposition  of  balance  of 280 

16.  Effect  of  oath  as  to 328 

17.  Forcontiuuing  service  cannot  be  assigned 34 

18.  Future  assignment  of,  by  public  officer,  void 14 

19.  Of  a  messenger 280 

20.  Of  Congressman,  amount  of 329 

21.  Of  Representative,  as  to 328 

22.  Of  some  offices  decreased 215 

23.  Recovery  of,  when  unlawfully  paid 321 

24.  Right  to  payment  thereof 270 

25.  Substitute  to  receive  part  of  clerk's 345 

26.  Testamentary  disposition  of 270 

27.  Unlawful  payment  of 321 

28.  When  to  begin 214 

Sale- 

1.  Effect  and  meaning  of 58 

Sales — 

1.  Of  old  material,  gross  proceeds  of 36 

Sales  of  Land — 

1.  Expenses  of 365 

2.  Letter  of  Commisi^ioner  of  General  Laud  Office  as  to 365 

Sail'  of  Latida— 

1.  Adjustment  of  accounts  as  to 369 

2.  Dis]»o8ition  of  net  proceeds  of 367 

SanhonCs  Case 205 

Sanhorn — 

1.  May  be  required  to  refund  money  paid  him 210 

Sanborn f  John  J), — 

1.  Legal  duty  and  liability  of,  as  to  moieties 212 

2.  Party  in  Sanborn's  case 206 
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Sanitary  Information — 

1.  Collection  of ' 226 

Sanitary  Organizationa — 

1.  As  to  publio  health 226 

Sanitary  Stores — 

1.  And  Bupplies  to  boards  and  stations 221 

Schedule  A — 

1.  (Medicines  or  preparations)  quoted 137 

2.  Section  3477  Revised  Statutes,  quoted  from 131 

Schedule  of  Claims — 

1.  Allowed  by  Second  Comptroller 266 

2.  For  refund  of  taxes 276 

3.  Growing  out  of  illness  and  burial  of  late  Presideu  t  Garfield 380 

Schedule  Time — 

1.  As  to  carrying  mails 2 

School  Farms — 

1.  As  to  direct-tax  sales 339 

2.  Proceeds  of  sales  of 340 

School  Trustees — 

1.  In  District  of  Columbia 305 

Seal- 

1.  As  to  power  of  attorney  on  draft 190 

2.  Municipal  and  corporate  bonds  not  affected  by  addition  of  a 203 

Staled  Instrument — 

1.  Requires  sealed  authority  to  make  or  change  it 203 

Seaman  Belief  Case 138 

Seaman — 

1.  American,  relief  of,  by  consular  office *. 139 

Seat  of  Government — 

1.  Term  of  court  in  Territorial 152 

Second  Auditor — 

1.  May  appoint  a  deputy 73 

Second  Comptroller — 

1.  Adjusts  and  certifies  accounts  of  pension  agents \^ 

2.  Authorized  and  directed  to  act  in  place  of  First  Comptroller 3^ 

3.  Claims  allowed  by 266 

4.  Decision  of  Hon.  Hiland  Hall  as  to  powers  of  Sixth  Auditor 13 

5.  May  appoint  a  deputy 73 

Secretary  of  State — 

1.  Authority  of 144 

2.  Designated  to  pay  twenty  thousand  dollars  expenses  of  Yorktown  Cen- 

tennial Anniversary 141 

3.  Discretionary  authority  of 142 

4.  Invested  with  general  power 141,145 

f).  To  approve  prices  of  articles  and  objects  of  expenditure 143 

Secretary  of  the  Interior — 

1.  As  to  distribution  of  reports  of  the  decisions  of  the  Supreme  Court 299 

2.  Consent  of,  as  to  assignment  of  contract  with  Indians 15 

3.  Letter  of,  as  to  sales  of  land 365 

Secretary  of  the  Presiden  t — 

1.  Authorized  by  special  law  to  sign  the  President's  name  to  land- warrants.       S^ 
Secretary  of  the  Senate — 

1.  Payment  by,  of  messenger's  salary ^ 
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^'''^(iary  of  the  Treastiry — 

I.  Appointment  of  disbursing  agents  by ^ 155 

9.  As  to  control  of,  over  National  Board  of  Health 225 

3.  As  to  counter-signature  of  warrants  drawn  by xx 

4.  As  to  substitute  and  leaves  of  absence 1 345 

5.  Autbority  and  duty  of 245 

6.  Autbority  and  duty  of,  under  loan  acts ^ 203 

7.  Autbority  and  responsibility  of,  in  issuing  bonds 179 

8.  Authority  of,  as  to  clerks 219 

9.  Authority  of,  over  Marine  Hospital  fund 54 

10.  Authority  of,  to  appoint  clerks  as  investigators 241 

II.  Authority  of,  to"  redeem  United  States  bonds 200 

12.  Authority  to  employ  informers - w..  207 

13.  Authorized  to  pay  moieties  to  informers,  act  July  13,  1866 212 

14.  Authorizing  Joseph  Addison  Thomson  to  perform  duties  of  Deputy  First 

Comptroller 285 

15.  Compensation  of  employes  fixed  by 219 

'     16.  Control  of,  over  accounts xxxviii 

17.  Control  of,  over  claims xxxviii 

18.  Duty  of,  as  to  accounting  officers xxxv 

19.  Dutyof,asto  set-off 208 

20.  Forbidding  assignment  of  accruing  salary. 17 

21.  Issues  warrant  for  payment  of  claim 16 

22.  Letter  of,  as  to  colonization 332 

23.  Letter  of,  as  to  indorsements 192 

24.  Letter  of,  as  to  refunding  taxes 275 

25.  Letter  of,  as  to  sale  of  old  material 46 

26.  May  delegate  officer  in  office  of  First  Comptroller  to  perform  duties  of 

Deputy  First  Comptroller 285 

27.  Need  not  himself  examine  or  draw  warrant 82 

28.  Opinion  by y  as  to  permanent  legislation 305 

29.  Powers  of  delegation  granted  to 67 

30.  Power  of,  to  designate  disbursing  agents 158 

31.  Public  depositories  authorized  by  the 187 

32.  Regarding  delegation  of  power  to  sign  warrants 61 

33.  Regulations  of,  as  to  registered  bonds 286 

34.  Regulations  prescribed  by,  for  the  conduct  of  clerks 251 

35.  Relieved  from  signing  certain  warrants 67 

36.  Report  of,  on  finances,  1857 • 64 

37.  Responsibility  of,  as  to  issuing  warrants xxi 

38.  Signature  of,  makes  a  warrant  a  lawful  instrument.. 82 

39.  Warrants  drawn  by •. 67 

Secretary  of  War — 

1.  Action  of,  as  to  drafts  drawn  by  army  contractors 127 

2.  As  to  intercourse  with  Indian  tribes 248 

3.  Authority  to  direct  expenditure  of  money  appropriated  to  erect  monu- 

ment at  Yorktown 141 

Secret  Service  Division — 

1.  Persons  employed  in 219 

2.  Payuicnt  of  persons  employed  in 219 

Section. — (See  lieviscd  Statutes;  Act.) 
Securities — 

1.  Circumstances  and  considerations  governing  indorsements  by  husband..  173 

2.  Payment  of  negotiable  public 171 
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Security — 

1.  For  payment  of  subcontractor  for  carrying  mails *2 

Seizures — 

1.  Remedy  in  cases  of xxxnii 

Select  Committee — 

1.  To  audit  expenses  incident  to  illness  and  burial  of  late  President  Ghir- 

field ^.. 37^ 

Senate — 

1.  As  to  confirmations  by xxxiu 

2.  Of  the  United  States,  advice  and  consent  of,  necessary  in  certain  cases.      115 

3.  Rule  of,  as  to  appropriations 338 

Senator — 

1.  Not  a  civil  officer 3ry? 

Senators — 

1.  As  to  compensation  of xxi 

Separate  echedules — 

1.  Of  accounts  of  disbursing  officers 39cf 

Sergeant-at'Arms — 

1.  Action  of,  as  to  deceased  contestant 32B 

Service — 

1.  As  to  transportation  of  mails 1 

2.  Expedited,  decreased,  curtailed,  or  diminished,  as  to  carrying  mails 2 

3.  Fees  prescribed  by  statute  for  each 163 

4.  Funds  for  Marine  Hospital 50 

5.  Reorganizing  the  diplomatic  and  consular ^ 

Services — 

1.  And  liabilities  for  which  appropriations  are  made 22u 

2.  By  whom  rendered , 346 

Services  Rendered — 

1.  Schedule  A,  as  to  illness  and  burial  of  late  President  Garfield 3^ 

Sessions — 

1.  Of  Territorial  courts 120 

Set-off^See  Accord  and  Satisfaction,  Payment j  Salary.) 

1.  Against  party  indebted  to  the  United  States 2(V» 

2.  As  to  authority  to  make 3*^ 

3.  As  to  forfeiture  in  contract  for  carrying  mails 4 

4.  As  to  satiHfaction  of  balance  by xxxiii 

5.  Legal  proceedings  as  to 3l)6 

Ck  Practice  of  Departments  as  to xxix 

7.  Practice  of  Treasury  Department  stated  as  to 206 

8.  Salaries  of  officers  used  as 22 

Set-offs— 

1.  Jurisdiction  of  Court  of  Claims  as  to xxix 

2.  Jurisdiction  of  Departments  in  relation  to xxix 

Settled  Accounts — 

1.  As  to  tribunals  required  to  examine '. xxvi 

Settlement — 

1.  As  to  corrections  before  final xxxn 

2.  Of  account  of  mail  contractor 1 

3.  Of  accounts  by  Sixth  Auditor 4 

4.  Of  claiuiH  and  demands  against  the  United  St-ates xvii 

T).  Of  consular  accounts 349 

G.  Of  iK'nsion  agents'  accounts • 187 

7.  Of  property  to  separate  use  of  wife 170 

8.  Of  subcontractor's  account  an  element  in  that  of  the  contractor 6 
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Setilementa — 

1.  Made  by  Sixth  Auditor,  appeals  from xxi 

Setiler'8  claim— 

1.  As  to 20 

Shakespeare — 

1.  Quoted  as  to  inheritance 19 

2.  Quoted  from,  reganling  claims 19 

Shares — 

1.  In  corporations,  assignment  of 295 

Shelley's  Case : 321 

Shelley,  Charles  M, — 

1.  Party  in  Shelley's  case 321 

Sheriff— 

1.  Office  and  duties  of 74 

Shipicreck—{See  Contingent  Expenses  of  Consulates.) 
Signature — 

1.  As  to  a 82 

2.  By  stamp  or  copper-plate  impression 68 

3.  On  warrant,  discussion  as  to 68 

Signatures — 

1.  As  to  indorsements 189 

Signing — 

1.  Meaning  of  word 68 

Silver  Certificates — 

1.  Redemption  of 167 

Simple  Contract  Debts — 

1.  Assets  where  debtor  resides  at  testator's  death 235 

Sinking  Fund — 

1.  Bonds  applied  to 201 

Situs— 

1.  Of  Government  bonds  at  domicile  of  owner 178 

2.  Of  property  follows  personal  domicile  of  owner 235 

3.  Of  Treasury  drafts 233 

4.  Or  domicile 168 

Sixth  Auditor— 

1.  Action  of,  in  Walsh's  case  affirmed 128 

2.  Appeals  from 5 

3.  Apx)eal  to  First  Comptroller  from 1 

4.  As  to  advertising  proposals 309 

5.  As  to  appeals  from xix 

6.  As  to  decisions  by xvu 

7.  As  to,  in  cases  of  appeal xxvu 

8.  Authority  to  certify  sum  due  subcontractor 4 

9.  Authority  of,  to  determine  amounts  due  from  contractor  and  subcon- 

tractor    12 

10.  Authorized  to  retain  forfeiture  from  subcontractor  for  failure  in  contract 

to  carry  mails 1 

11.  Extent  of  powers  of. 13 

12.  Is  a  comptroller  also...* 12 

13.  Is  his  own  comptroller xxvii 

14.  Is  not  concluded  by  amount  approved  by  officers  of  Post-Office  Depart- 

ment   1 

15.  Jurisdiction  of  First  Comptroller  over  appeals  from xx 

16.  Letter  of,  as  to  pay-drafts 123 

17.  Notice  to,  of  filing  of  subcontracts  for  carrying  mails 7 
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Id.  Not  subject  to  decisions  and  orders  of  Post-Office  Department 4 

19.  Power  of  to  determine  amount  due  contractors 4 

20.  Rights,  duties,  and  powers  of 12 

Slavery — 

1.  Saving  the  Union  with 337 

Sniall'pox — 

1.  Prevention  of  spread  of 222 

Smith's  Case 3W 

Smithy  Henry  H, — 

1.  Journal  Clerk  of  House,  letter  of,  as  to  extra  pay  for  preparing  digest..     3G2 
Smithf  James  Q, — 

1.  Party  in  Shelley's  Case 321 

Snuff— 

1.  As  to 1B3 

Snyder,  IVilliam  Tayloe — 

1.  Party  in  Tayloe's  case 191 

Soldiers  and  Sailors — 

1.  Sales  of  lands  to 334 

Soldiers — 

1.  Bill  giving  public  lauds  to,  introduced  by  Uon.  William  Lawrence,  re- 
ferred to 370 

Solicitor-General  Phillips— 

1.  As  to  valid  and  binding  contracts 102 

Solicitors — 

1.    As  to XXTU 

Sovereignty — 

1.  Principle  of,  as  to  assignments 234 

Speaker  of  House  of  Bepresentatives — 

1.  As  to 22 

2.  Certilicate  of 3& 

3.  Claims  referred  to 2iJ7 

4.  Conclusiveness  of  certificate  of 32? 

Special  Agent — 

1.  And  inspectors  of  internal  revenue 242 

Special  Aqents — (See  Agents;  Collectors;  Disbursing  Clerks;  Disbursing  Officers,) 

1.  Appointment  of 9)2 

2.  C  barged  with  disbursement  of  public  moneys M 

3.  Clerks  as 241 

Special  Authority — 

1.  Eftect  of  exercise  of,  by  executive  officer xxx 

Special  Detail — 

1.  Of  clerks 2»1 

Sjyecial  Disbursing  Agent — 

1.  Compensation  of IS* 

Special  Election — 

1.  To  fill  vacancy  as  Representative 322 

Special  Poicer^ 

1.  Effect  of  exorcise  of xxxi 

2.  Grant  of,  to  be  construed  strictly iJO.tvJ 

Special  Provision — 

1.  Clause  making 22? 

2.  In  a  statute 3l>,» 

Special  Service — 

1.  Detail  to 24i» 
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Special  TaxaUon — 

1.  Of  courts 155 

Special  Tribunal^ 

1.  Authority  of xxv 

Special  Tmsir^ 

1.  Referred  to  in  section  3648,  Revised  Statutes 60 

2.  Relating  to  land ^ 197 

Specialty  Debte — 

1.  Assets  where  the  instrument  is 235 

Specific  Funds^ 

1.  As  to  appropriations 337 

Specific  Performance— 

1.  Of  assignment 286 

2.  Of  contracts 288 

SIpecifie  Provieione — 

1 .  Of  one  statute  control  general  provisions  of  another 366 

Speech — 

1.  In  Congress  by  William  Lawrence,  January  13, 1870,  as  to  reconstruction 

of  Virginia ^ 343 

2.  In  Congress  by  William  Lawrence,  March  21,  1868,  as  to  Indian  lands..      369 
Spencer,  John  W, — 

1.  Party  in  False-Description  case 265 

SpiriU  and  Bittere— 

1.  Enumerated  as  articles  subject  to  stamp  tax.. 134 

Spin  to— 

1.  As  to •. 130 

2.  As  to  number  of  gallons  produced...... 395 

3.  Inspection  of...l 252 

4.  Tax  of 131 

Stamps — 

1.  Unnecessarily  used 129 

2.  Used  on  packages  of  whisky 134 

Stamp  Tax — 

1.  As  to  refunding 129 

2.  LiabiUty  to 132 

3.  When  article  is  subject  to 134 

Stare  Decieia — (See  Bee  Adjvdicata,} 

1.  As  to  law  of XXX 

Star  Boute — 

1.  Mail  service,  contracts  for 2 

Star  Service — 

1.  As  to  contracts  for  carrying  mails 6 

State  and  Local  Boards — 

1.  Of  health,  aid  of 228 

State— 

1.  As  to  charging  of,  by  Comptroller  with  a  liability.... xxxii 

2.  Jurisdiction  of,  as  to  control  of  property 234 

3.  May  prescribe  remedy  where  it  is  itself  a  party --.. 236 

4.  Right  of  to  administer  on  property  within  its  jurisdiction 235 

State  Governments — 

1.  Reorganization  of 344 

Statement — 

1.  Monthly,  of  deposit  accoant 187 

H^  Mis.  37 37 
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Staiementd — 

1.  Made  as  to  sales  of  land ^ 

2.  Of  work  performed  in  Treasury  Departmenti  ae  to xx 

State  Papers — 

1.  Referred  to  regarding  claims 21 

State  Statute— 

1.  Force  of 1G6 

Statee— 

1.  As  to  the  laws  of  the  several xxn 

2.  Conditions  precedent  to  donations  of  money  by  Congress 3n 

3.  Control  and  jurisdiction  of,  as  to  property 235 

4.  Reconstruction  of 343 

Stationery — (See  Contingent  Expenaee.) 

Stationery — 

1.  As  to 899 

Statute— 

1.  A  case  may  be  within  the  letter  of,  though  not  within  its  purpose 6 

2.  A  case  may  be  within  the  purpose  of.  which  is  not  within  its  letter 6 

3.  Affirmative,  may  by  implication  negative  that  whiqh  has  been  given  by 

another  affirmative 152 

4.  Against  jobbing 438 

5.  Application  of,  to  fees  of  officers  of  Utah  Territory 120 

6.  Arranging  terms  of  Territorial  supreme  court 151 

7.  As  to  contract  for  services - 345 

8.  As  to  effect  of  intention  in,  over  prior 365 

9.  As  to  employment  and  payment  of  officers  and  employ^ 345 

10.  Authorizingreplacemout  of  mutilated  United  States  notes 167 

11.  Conflicting  provisions  in,  as  to  refunding  taxes 274 

12.  Construction  of 6 

13.  Construction  of,  by  executive  officers 36 

14.  Construction  of,  regarding  salary 19 

15.  Declarations  of,  regarding  void  assignments 29 

16.  Directory  or  mandatory 100,126 

17.  Effect  of  modification  of 153 

18.  Effect  of  particular  provisions  in 155 

19.  Giving  power  to  legislative  assembly 151 

20.  In  relation  to  assignment  of  claims 15 

21.  Interpretation  of,  by  long  usage X)7 

22.  Limiting  includes  in  itself  a  negative 162 

23.  Making  appropriations  for  claims  growing  out  of  illnes!)  and  burial  of  late 

President  Garfield 384 

24.  Making  powers  of  attorney  void 24 

25.  Modes  of  repealing 260 

26.  More  than  one  on  the  same  subject 3S 

27.  Original  juri8<liction  of  auditing  offices  defined  by xxvi 

28.  Places  powers  of  attorney'  on  same  footing  as  jissignments 30 

29.  Power  given  by 151 

30.  Powers  executed  in  contravention  of. 14 

31.  Presumption  of  intended  change  of,  law 365 

:tt.  Provisions  of,  as  to  repeal  by  implication..... 331 

33.  Purposeof 17 

34.  Purpose  must  prevail  over  letter  of 6 

35.  Recitation  in  the  preamble  of 320 

36.  Regarding  sale  of  old  material  36 

37.  Regulating  issue  of  duplicate  drafts  and  checks. , ,....  23 
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38.  Regnlation  of  practice  and  j  arisdiction  ae  to  set-offii xxix 

39.  Repealing  policy  of,  by  subsequent  statute 331 

40.  Requirement  of,  regarding  the  examination  and  certification  of  accounts 

by  the  court 114 

41.  Retroactive,  efiect  of 216 

42.  Specific  provision  in 36 

43.  When  not  mandatory 274 

44.  When  superseded 331 

Statutes — 

1.  Adhering  to  construction 48 

2.  Against  assignments  considered 18 

3.  Application  of  the  rule  of  construing 119 

4.  Application  qf,  to  Government - 239 

5.  As  to  constitutional  validity  of xxvi 

6.  As  to  construction  of xxiii 

7.  As  to  incidents  and  intendments 246 

8.  Authorizing  issue  of  bonds 201 

9.  Classesof,  as  to  prescribing  regulations 242 

10.  Construction  of 225,296 

11.  Duty  of  judicial  and  executive  officers  as  to  construction  of xxv 

12.  Duty  of  those  required  to  construe 368 

13.  Each  of  two  like,  should  have  an  efiect  and  a  separate  purpose 160 

14.  Efiect  of  constitutional,  in  construing  them ?...  xxvi 

15.  Efiect  of  regulating  the  emoluments  of  the  district  attorney  of  Utah  Ter- 

ritory   119 

16.  Enacted  by  Congress,  States,  and  Territories,  as  to xxvi 

17.  Exceptions  in,  not  to  be  enlarged  by  inference 14 

18.  Executive  constructions  of xxiii 

19.  Fixing  rights  of  holders  of  bonds 201 

20.  Force  of  intention  in  construing 2bO 

21.  Giving  jurisdiction  over  Departmental  matters  to  courts xvi 

22.  In  relation  to  office  of  reporter  of  Supreme  Court 299 

23.  Must  rest  on  the  words  used 159 

24.  Prescribing  mode  of  redemption  on  bonds 201 

25.  Rule  in  construction  of 228 

Statutes  at  Large — 

1.  Vol.  1,  p.  37,  deputy  officers 72 

2.  Vol.  1,  p.  49,  principal  and  agents 72 

3.  Vol.  1,  p.  65,  Treasury  Department 67,72 

4.  Vol.  1,  p.  76,  Supreme  Court 299 

5.  Vol.  1,  p.  87,  deputy  officers 72 

6.  Vol.  1,  p.  87,  duty  of  marshal 89 

7.  Vol.  1,  p.  87,  marshal,  sherift* 75 

8.  Vol.  1,  p.  91,  jurisdictiou  of  commissioners 89 

9.  Vol.  1,  p.  92,  trials  at  common  law xxii 

10.  Vol.  1 ,  p.  1 12,  trt^ason,  rebellion 52 

11.  Vol.  1,  p.  232,  deputy  officers 72 

12.  Vol.  1,  p.  245,  administration;  treaties 2i{7 

13.  Vol.  1,  p.  276,  mileage  for  marshals 89 

14.  Vol.  1,  p.  2H0,  aasiginneiit  of  soldiers'  pay 13 

15.  Vol.  1,  p.  280,  ]»ay  assignments 27 

16.  Vol.  1,  p.  :W4,  jurisdiction  of  commissioners 89 

17.  Vol.  1,  p.  3^55,  return  of  process 81> 

18.  Vol.  1,  p.  425,  marshal,  sherifi' 75 
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19.  Vol.  l,p.  605,  hospital  fund 40 

20.  Vol.1,  p.  GIO,  contracts IW 

21.  Vol.  1,  p.  624,  marshals' fees,  limitation 16 

22.  Vol.  2,  p.  103,  District  ofColumhia 196 

23.  Vol.  2,  p.  203,  Marine  Hospital  fund 40 

24.  Vol.2,  p. 678,  commissioners 91 

25.  Vol.  2,  p.  679,  jurisdiction  of  commissioners - 9 

26.  Vol.  2,  p.  758,  administration m 

27.  Vol.  2,  p.  758,  claims,  suits 181 

28.  Vol.2, p. 758,  drafts,  administrators 234 

29.  Vol.  2,  p.  758,  suits,  administration •.••• 23S 

30.  Vol.  2,  p.  806,  salary  of  attorney 119 

31.  Vol.  3,  p.  350,  jurisdiction  ot  commissioners 89 

32.  Vol.  3,  p.  392,  claims,  adjustment  of xxux 

33.  Vol.3,p.516,  civilization lund 371 

34.  Vol.  4,  p.  246,  claim,  set-off,  salary 2t 

35.  Vol.  4,  p.  602,  advertising  contracts,  appropriations 100 

36.  Vol.  4,  p.  763,  Delaware  Breakwater 98 

37.  Vol.  5,  p.  31,  claim,  salary,  set-off 9 

38.  Vol.  5,  p.  349,  branches  of  the  public  service 961 

39.  Vol.  5,  p.  427,  salaries,  district  attorneys 119 

40.  Vol.5,  p. 453,  land  grants - 570 

41.  Vol.5,p.510,  branches  of  the  public  service - 3S1 

42.  Vol.  5,  p.  516,  issue  of  process. 9 

43.  Vol.  5,  p.  524,  Supreme  Court    299 

44.  Vol.  .5,  p.  525,  officers,  clerks 961 

45.  Vol.5,  p.536,  style  and  title  of  acts 335 

46.  Vol.5,  p.  545,  publishing  reports  of  Supreme  Court 300 

47.  Vol.  5,  p.  545,  reporter  of  Supreme  Court 3t«0 

4t?.  Vol.  5,  p.  545,  Supreme  Court fflS 

49.  Vol.5,  p. 877,  siguatures 69 

50.  Vol.9,  p.  1,  evidence 283 

51.  Vol.9,  p.  4,  orphauH' courts.  District  of  Columbia 196 

52.  Vol.9,  p.  41,  assignments  void 23 

53.  Vol.9,  p.  41,  claims,  assignment  of un 

54.  Vol.9,p.41,omcer,claim L« 

55.  Vol.  9,  p.  41,  prohibiting  assignments 12? 

50.  Vol.  9,  p.  59,  disbursiMucnts fi 

57.  Vol.  9,  p.  .'>9,  draft,  public  moneys 4«.8 

5tl.  Vol.9,  J).  171,  disposition  of  proceeds  of  sale 4? 

59.  Vol.  9,  p.  171,  proceeds  of  sales 45 

«)0.  Vol.  9,  p.  171,  sale  of  condemned  clothing 3f 

61.  Vol.  9,  i>.  395,  signatures , (^ 

62.  Vol.  9,  p.  39t),  Assistant  Secretary ST 

63.  Vol.  9,  p.  398,  gross  amount  of  proceeds  for  sale  of  public  property 3S 

64.  Vol.  9,  p.  'M)S,  moneys  recovered  on  information 2\i 

65.  Vol.  9,  p.  39H,  receipts 43 

66.  Vol.  9,  p.  449,  courts,  legislature 15i 

67.  Vol.  9,  p.  466,  land  grants 370 

6c<.  Vol.  9,  p.  r)U7,  proceeds  of  sale 38,45 

69.  Vol.  9,  p.  507,  sales  of  (iovernment  property 44 

70.  Vol.  10,  p.  100,  double  salaries 357 

71.  Vol.  10,  p.  161,  fees  and  costs 119, 1#^ 

72.  Vol.  10,  p.  \i>\,  com\)viiiAaUoiv  ot  marshals JW 
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73.  Vol.  10,  p.  164,  return  of  process.... H8 

74.  Vol.  10,  p.  169,  fees  and  costs 120 

75.  Vol.  10,  p.  170,  assignment  of  claims xlu 

76.  Vol.  10,  p.  170,  misconduct  in  office 359 

77.  Vol.  10,  p.  170,  officer  prosecuting  claim 19 

78.  Vol.  10,  p.  170,  preventing  frauds 23 

79.  Vol.  10,  p.  170,  prohibiting  assignments * 128 

80.  Vol.  10,  p.  171,  claims 19 

81.  Vol.  10,  p.  171,  misconduct  in  office 359 

82.  Vol.  10,  p.  209,  chief  clerk's  duties 249 

83.  Vol.  10,  p.  244,  land  grants 370 

84.  Vol.  10,  p.  423,  contracts 108 

85.  Vol.  11,  p.  49,  accounts,  compensation 154 

86.  Vol.  11,  p.  49,  attorneys,  supervisors 153 

87.  Vol.  11,  p.  249,  public  revenue  disbursements 63 

88.  Vol.  11,  p.  249,  section  1,  disbursing  officers,  checks  from 33 

89.  Vol.  11,  p.  327,  public  buildings 157 

90.  Vol.  11,  p.  365,  coupon  bonds 425 

91.  Vol.  12,  p.  79,  bonds,  securities 201 

92.  Vol.  12.  p.  79,  coupon  bonds 425 

93.  Vol.  12,  p.  79,  loans 203 

94.  Vol.  12,  p.  79,  registered  bonds 287 

95.  Vol.  12,  p.  121,  Treasury  notes 287 

96.  Vol.  12,  p.  129,  bonds,  securities 201 

97.  Vol.  12,  p.  129,'loan8 203 

98.  Vol.  12,  p.  129,  registered  bonds 287 

99.  Vol.  12,  p.  178,  bonds,  securities 201 

100.  Vol.  12,  p.  178,  loans 203 

101.  Vol.  12,  p.  178,  quoted  from 293 

102.  Vol.  12,  p.  178,  registered  bonds 287,293 

103.  Vol.  12,  p.  220,  contracts,  advertising 105 

104.  Vol.  12,  p.  259,  bonds 287 

105.  Vol.  12,  p.  259,  bond  securities 201 

106.  Vol.  12,  p.  259,  loans 203 

107.  Vol.  12,  p.  259,  quoted  from 287,290 

108.  Vol.  12,  p.  259,  registered  bonds 290 

109.  Vol.  12,  p.  269,  bonds 286 

110.  Vol.  12,  p.  304,  direct  tax 331,339 

111.  Vol.  12,  p.  313,  bonds 286 

112.  Vol.  12,  p.  378,  Assistant  Surgeon-Ctoneral 84 

113.  Vol.  12,  p.  392,  homesteads 370 

114.  Vol.  12,  p.  411,  contracts 104 

115.  Vol.  12,  p.  422,  colonization 332 

116.  Vol.  12,  p.  422,  direct  tax 334 

117.  Vol.  12,  p.  425,  as  to  effect  of  direct-tax  act xni 

118.  Vol.  12,  p.  425,  direct  tax 331,339 

119.  Vol.  12,  p.  473,  income  tax 874 

120.  Vol.  12,  p.  596,  aswij^iiment  of  contracts 104 

121.  Vol.  12,  p.  51K),  coutraets,  rights  in ^ 15 

122.  Vol.  12,  p.  610,  attorney,  oath tt 

123.  Vol.  12,  p.  772,  land  grants 871 

124.  Vol.  12,  pp.  12G7.12(>8,  emancipation 

125.  Vol,  13,  p.  24,  internal-revenue  agents 

126.  Vol.  13,  p.  26,  additional  Assistant  Secretaries •••..«« 


582  First  Comptroller's  Office^  Treasury  DepartmenU 

Statutes  at  Large — Continued. 

127.  Vol.  13,  p.  196,  compensation  of  attorney UO 

128.  Vol.  13,  p.  239,  appropriations,  authority  of  Secretary,  moieties 33B 

129.  Vol.  13,  p.  240,  assessment  of  taxes  in  insurrectionary  States S5 

130.  Vol.  13,  pp.  285,286,  wills,  legacies 206 

131.  Vol.  13,  p.  310,  assigments  by  implication S6 

132.  Vol.  13,  p.  469,  salary,  agents Si 

133.  Vol.13,  p.  502,  direct  tax 38 

134.  Vol.  13,  p.  763,  President's  proclamation 313 

135.  Vol.  13,  p.  771,  reconstruction 314 

136.  Vol.  14,  p.  40,  marine  hospitals S? 

137.  Vol.  14,  p.  40,  proceeds  of  sales 45,tt 

138.  Vol.  14,  p.  40,  unexpended  balances 39 

139.  Vol.  14,  p.  44,  Court  of  Claims,  Jurisdiction 2 
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143.  Vol.  14,  p.  64,  duties  of  disbursing  officers 33 

144.  Vol.  14,  p.  Ill,  executors,  claims ....  . iU 

145.  Vol.  14,  p.  140,  taxes,  legacies SOS 

146.  Vol.  14,  p.  175,  school  farms 339,310 

147.  Vol.  14,  p.  191,  publishing  report  of  Supreme  Court.. 30O 

148.  Vol.  14,  p.  191,  reporter  of  Supreme  Court 300 

149.  Vol.  14,  p.  289,  land  grants »1 

150.  Vol.  14,  p.  336,  proceeds  of  sales 38,6 

151.  Vol.  14,  p.  341,  public  buildings .• IS? 

152.  Vol.  14,  p.  428,  reconstruction ..... 314 

153.  Vol.  14,  p.  430,  tenure  of  office 119 

154.  Vol.  14,  p.  433,  Supremo  Court 29? 

1 55.  Vol.  14,  p.  439,  signing  Treasury  warrants CT 

156.  Vol.  14,  p.  468,  Supreme  Court 3l»1 

157.  Vol.  14,  p.  471,  reporter  of  Supreme  Court 3i^i 

15H.  Vol.  14,  p.  471,  Supreme  Court M 

159.  .Vol.  14,  p.  473,  frandn JM 

160.  Vol.  14,  p.  481,  general  inspectors gg 

161.  Vol.  14,  p.  571,  claim  of  persons  opposed  to  the  rebellion S 

162.  Vol.  14,  p.  687,  civilization  fund 367 

163.  Vol.  14,  p.  687,  Indians,  lands 3C9,3ri 

1()4.  Vol.  14,  p.  811,  reconstruction 344 

165.  Vol.  15,  p.  2,  reconstruction 344 

166.  Vol.  15,  p.  7,  advertising 31.) 

167.  Vol.  15,  p.  14,  reconstruction 344 

lt)8.  Vol.  I.'),  p.  54,  conunissiouers ^ 

169.  Vol.  15,  p.  .54,  conclusiveness xui 

170.  Vol.  15,  p.  72,  Arkansas 545 

171.  Vol.  15,  p.  73,  admission  of  Southern  States 34J 

172.  Vol.  15,  p.  2.57,  reconstruction J44 

173.  Vol.  15,  p.  259,  net  proceeds  sales 3? 

174.  Vol.  15,  p.  259,  sale  of  ordnance  stores 41 

175.  Vol.  1,5,  p.  301,  public  buildings , jjj 

176.  Vol.  1.5,  p.  306,  i>ul>lic  buildings 157 

1 77.  Vol.  15,  p.  344,  reconstruction 344 

178.  Vol.  16,  p.  1,  obligations I79 

179.  Vol.  16,  p.  41,  reconstruction ^^ J44 

180.  Vol.  10,  p.  K>,  lvu\\w[i^,\«^^^^ 3K 
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181.  Vol.  16,  p.  59)  reconstruction 344 

182.  Vol.  16,  p.  63,  Virginia «45 

183.  Vol.  16,  p.  67,  Mississippi 345 

184.  Vol.  16,  p.  80,  Texas 345 

185.  Vol.  16,  p.  96,  reconstruction 345 

186.  Vol.  16,  p.  256,  legacy  tax » 209 

187.  Vol.  16,  p.  256,  taxes,  legacies,  contracts 207 

188.  Vol.  16,  p.  261,  legacy  tAX 209 

189.  Vol.  16,  p.  261,  taxes,  contracts 207 

190.  Vol.  16,  p.  272,  bonds 176,179 

191.  Vol.  16,  p.  272,  loans 203 
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199.  Vol.  16,  p.  566,  Indian  treaties 370 
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202.  Vol.  17,  p.  69,  contracts 205,208,212 

203.  Vol.  17,  p.  69,  contracts,  construction 205 

204.  Vol.  17,  p.  69,  contracts,  moieties 206 
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213.  Vol.17,  p.  313,  advertising 311 
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215.  Vol.  17,  p.  337,  expenses  sales  military  stores 45 
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217.  Vol.  17,  p.  337,  sales  war  material 39 
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219.  Vol.  17,  p.  401,  executors,  claims 211 

220.  Vol.  17,  p.  461,  civilization  fund 371 

221.  Vol.  17,  p.  577,  claims 342 

222.  Vol.  17,  p.  783,  proceeds  of  sale  of  old  material 38 

223.  Vol.  17,  p.  863,  treaties,  administration 237 

224.  Vol.  18,  p.  4,  member  dying,  &c 324 

225.  Vol.  18,  p.  4,  pay  of  member  dying,  &c 329 

226.  Vol.  18,  p.  4,  salary  of  Representative 329 

227.  Vol.  18,  p.  50,  as  to  practice  at  common  law XXtt 

228.  Vol.  18,  p.  53,  celebrations 144 

229.  Vol.  18,  p.  72,  settlements,  balances 213 
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233.  Vol.  18,  p.  110,  appropriations 40 

234.  Vol.  18,  p.  110,  disposition  of  proceeds  of  sale 40 
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235.  Vol.  18,  p.  110,  permanont  specific  appropriations 29) 

236.  Vol.  18,  p.  110,  proceeds  of  sale 36 

237.  Vol.  18,  p.  110,  sales,  appropriations 55 

238.  Vol.  18,  p.  110,  settlement,  balances 213 
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240.  Vol.  18,  pp.  113,  114,  quoted t 

241.  Vol.  18,  p.  144,  appropriations,  rents '..  99 

242.  Vol.  18,  p.  176,  Indian  treaties rO 

243.  Vol.  18,  p.  200,  disposition  of  proceeds  of  sale 37 

244.  Vol.  18,  p.  200,  marine  hospitals,  ordnance . .   ...  5S 

245.  Vol.  18,  p.  200,  net  proceeds  of  sales 38 

246.  Vol.  18,  p.  200,  sales,  munitions  of  war 38 

247.  Vol.  18,  p.  200,  sales  of  unserviceable  material 45 

248.  Vol.  18,  p.  200,  sales,  ordnance 56 

249.  Vol.  18,  p.  204,  claims,  checks,  indorsements 33 

250.  Vol.  18,  p.  204,  disbursements,  charities 6» 

251.  Vol.  18,  p.  216,  advances,  drafts 19 

252.  Vol.  18,  p.  216,  deposits,  securities 63 

253.  Vol.  18,  p.  216,  drafts,  checks 35 

254.  Vol.  18,  p.  253,  duties  United  States  attorney 120 

255.  Vol.  18,  p.  25:^,  judicial  officers  in  Utah 150 

266.  Vol  18,  p.  253,  section  3  quoted  from 150 

267.  Vol.  18,  p.  283,  sale  of  lands 371 

268.  Vol.  18,  p.  296,  mutilated  notes,  coin 168 

259.  Vol.  18,  p.  310,  refund  tax 131 

260.  Vol.  18,  p.  310,  special  taxes 129 

261.  Vol.  18,  p.  318,  accounts 114 

Wi.  Vol.  18,  p.  318,  accounts,  certificates ..., \^ 

263.  Vol.  18,  p.  :m,  accounts .' lU 

264.  Vol.  18,  p.  333,  accounts  for  services  performed Hi 

265.  Vol.  18,  p.  334,  marshals' foes,  limitation If5 

2r>6.  Vol.  18,  i>.  342,  advertisiuK 311 

267.  Vol.  18,  p.  349,  chief  of  Bureau  of  Accounts yU 

2r>8.  Vol.  18,  p.  349,  disbursing!:  clerk ;Uy 

269.  Vol.  18,  p.  Ii58,  expenses  Territorial  courts y^j 

270.  Vol.  18,  p.  371,  appropriations 61 

271.  Vol.  IH,  p.  371,  Deputy  Comptroller ;.. 

272.  Vol.  18,  p.  371,  Treasury  Department jTo 

273.  Vol.  18,  p.  375,  celebratious 144 

274.  Vol.  18,  p.  388,  expenses  of  sales 37,06 

275.  Vol.  18,  p.  388,  .sale  of  public  property ^ 

276.  Vol.  18,  p.  389,  pay-roll  of  Re])resentati ve 3:3 

277.  Vol.  18,  p.  389,  salaries '^^ 

278.  Vol.  18,  p.  389,  salary  of  Representative 3j9 

279.  Vol.  18,  1).  396,  appropriations (X 

280.  Vol.18,  p.  396,  Deputy  First  Comptroller 70/24.* 

281.  Vol.18,  J).  398,  Deputy  First  Comptroller 24ik 

282.  Vol.  18,  p.  398,  Treasury  Department :iV. 

283.  Vol.  18,  p.  410,  material  or  supplies  sold 5^ 

284.  Vol.  18,  p.  410,  proceeds  of  sales 45 

285.  Vol.18,  p.  415,  compensations  on  disbursements 15T 

286.  Vol.  18,  p.  418,  settlement,  balances i>l3 

287.  Vol.  18,  ]).  481,  claims,  ])alant'cs :»13 

288.  Vol.  18   p.  481,  couuter-claim ^^,  ..xxxvi 
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289.  Vol.  18,  p.  481,  final  Jadgment,  claim 22 

290.  Vol.  18.  p.  481,  jurisdiction  of  courts 208 

291.  Vol.  18,  p.  481,  quoted  from 22 

292.  Vol.18,  p.  481,  salary,  sot  oflf 325 

293.  Vol.  18,  p.  481,  setoff 205,206,207 

294.  Vol.  18,  p.  481,  withholding  salary xxix 

295.  Vol.  18,  p.  519,  land  grants 370 

296.  Vol.  19,  pp.  3,  34,  celebrations 144 

297.  Vol.  19,  p.  45,  celebrations 144 

298.  Vol.  19,  p.  58,  Indian  treaties 370 

299.  Vol.  19,  p.  78,  advertising 311 

300.  Vol.  19,  p.  127,  Indians,  lands 366,371 

301.  Vol.  19,  p.  127,  sale  of  lands :m 

302.  Vol.  19,  p.  152,  internal  revenue ^ 253 

303.  Vol.  19,  p.  169,  misconduct  in  office - 359 

304.  Vol.  19,  p.  213,  celebrations '. 144 

305.  Vol.  19,  p.  214,  celebrations 144 

306.  Vol.  19,  p.  222,  salaries. 281 

307.  Vol.  19,  p.  249,  checks,  pensioners -. 187 

308.  Vol.  19,  p.  249,  checks,  securities 63 

309.  Vol.  19,  p.  249,  claimant,  voucher,  check 33 

310.  Vol.  19,  p.  249,  contracts 104 

311.  Vol.  19,  p.  249,  disbursements,  charities 65 

312.  Vol.  19,  p.  249,  drafts  and  advances 19 

313.  Vol.  19,  p.  249,  hospital-service  accounts 53 

314.  Vol.  19,  p.  249,  issuing  check  by  claimant 32 

315.  Vol.  19,  p.  249,  materials  or  supplies,  sale  of 38 

316.  Vol.  19,  p.  249,  sale  of  material - 58 

317.  Vol.  19,  p.  251,  fees 56 

318.  Vol.  19,  p.  370,  celebrations 144 

319.  Vol.  19,  p»  371,  pay,  monthly 363 

320.  Vol.  20,  p.  25,  silver  certificates 201 

321.  Vol.  20,  p.  39,  lottery  tickets 260 

322.  Vol.  20,  p.  39,  quoted 260 

323.  Vol.20,  p.  41,  quoted  from 280 

324.  Vol.  20,  p.  41,  salary 280 

325.  Vol.  20,  p.  61,  authority  of  Sixth  Auditor 3 

326.  Vol.  20,  p.  61,  consent  of  Postmaster-Qeneral  for  subcontracts 7 

327.  Vol.  20,  p.  61,  mail  contractor's  accounts 5 

328.  Vol.  20,  p.  61,  subcontractors 125 

329.  Vol.  20,  p.  61,  subcontracts  for  carry iug«mai Is 2 

330.  Vol.  20,  p.  62,  advertising 311 

331.  Vol.  20,  p.  62,  assignment  of  contracts 104 

332.  Vol.  20,  p.  62,  balance  to  original  contractor 6 

333.  Vol.  20,  p.  t»2,  transfer  of  mail  contract 15 

334.  Vol.  2i)f  p.  6G,  Indians,  interpreters,  inspectors 158 

X^.  Vol.  \i(),  p.  102,  District  of  Columbia 308 

:i36.  Vol.  20,  p.  10:<,  government  District  of  Columbia 198 

3.37.  Vol.  !20,  p.  104,  District  of  Columbia 306 

'S,\S.  Vol.  20,  p.  lOf),  District  of  Columbia 201 

'XVJ.  Vol.  20,  p.  105,  <iuoted 261 

:i40.  Vol.  20,  p.  107,  compensation 306 

341.  Vol.  20,  p.  107,  District  of  Columbia 306 

342.  Vol.  20,  p.  130,  as  to  auditors xxvi 
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p.  130,  claims,  Speaker  of  House S07 

p.  130,  disallowaucos 147 

p.  130,  exhausted  balances • S 

p.  130,  rehearing  on  rejected  claims . — xzvm 

p.  140,  Post-Office  Department IM 

p.  141,  advertising 3U 

p.  178,  salaries I 280,W 

p.  187,  Commissioner  Internal  Revenue ...X.'iStMI 

p.  190,  assistant  treasurers,  mints . .......      158 

p.  216,  advertising 311 

p.  297,  appropriations,  Indians 156 

p.  329,  agents  ., S53 

p.  329,  internal  revenue 136 

p.  333,  refund  tax 131 

p.  333,  special  taxes 19 

p.  340,  claims 317 

p.  340,  refund  of  taxes .......      315 

p.  349,  refund  tax 129,130,135 

p.  IVjQf  appropriations,  Post-Office  Department 158 

p.  358,  deductious  in  contracts ..        9 

p.  410,  appropriations,  taxes S6l 

p.  410,  quoted  from S61 

p.  479,  experts  and  special  agents .  ...«  ......      156 

p.  484,  board  of  health 223 

p.  484,  National  Board  of  Health i 221,225,227 

p.  484,  public  health 236 

p.  485,  board  of  health 234 

p.  485,  National  Board  of  Health 221 

p.  5,  board  of  health 223,225,227,229 

p.  5,  health,  merchant  vessels 23fi 

p.  7,  board  of  health 224,235 

p.  7,  National  Board  of  Health 221 

p.  11,  advertising 311 

p.  26,  pay,  monthly .- 363 

p.  34,  Army  Herniations 46 

p.  34,  8ale  of  old  material 39 

p.  46,  board  of  health 223 

p.  50,  board  of  health 223 

p.  50,  pnblichealth 221 

p.  143,  Indians,  lauds 371 

p.  144,  Indians,  lands 366.367 

p.  144,  sales  of  land 3t5 

p.  163,  inviting  French  guests -. 142 

p.  163,  monnment  at  Yorktown 141 

p.  163,  quoted  from - 142 

p.  163,  Yorktown  centennial  anniversary 143 

p.  170,  advertising 311 

p.  214,  pay,  vouchers 363 

p.  259,  advances  disbursements - 156 

I).  2.59,  public  buildings 1.t7 

p.  266,  board  of  health 221,224 

p.  266,  epidemics 227 
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397.  Vol.  21,  p.  286,  redemption  Board  of  Aadit  certificates 408 

398.  Vol.  21,  p.  287,  aasigDmente 13 

399.  Vol.  21,  p.  287,  refnnd  excess  purchase  money 15 

400.  Vol.  21,  p.  287,  special  assignments 27 

401.  Vol.  21,  p.  291,  Indians,  lands 366,369,371 

402.  Vol.  21.  p.  296,  administration,  treaties 237 

403.  Vol.  21,  p.  317,  advertising 37,54,56,311 

404.  Vol.  21,  p.  339,  salary  consular  officers 271 

405.  Vol.  5^1,  p.  374,  a<lvertising 311 

406.  Vol.  21,  p.  385,  appropriations 214 

407.  Vol.  21,  p.  385,  disbursing  claims i 302 

408.  Vol.  21,  p.  395,  detecting 245,249 

409.  Vol.  21,  p.  395,  expenses 249 

410.  Vol.  21,  p.  395,  expenses,  agents 243 

411.  Vol.  21,  p.  435,  public  debt,  bonds 200 

412.  Vol.  21,  p.  441,  counterfeiting,  &c 218 

413.  Vol.  21,  p.  442,  board  of  health 221,224 

414.  Vol.  21,  p.  442,  epidemics 227 

415.  Vol.  21,  p.  454,  expenses  of  courts ■ 152 

416.  Vol.  21,  p.  455,  Government  Printing  Office 94 

417.  Vol.  21,  p.  45H,  salaries 306 

418.  Vol.  21,  pp.  458,  464,  quoted  from 306 

419.  Vol.21,  p.  463,  detection  of  crime 262 

420.  Vol.  21,  p.  464,  appropriations  for  officers 307 

421.  Vol.  21,  p.  464,  salaries 306 

422.  Vol.  21,  p.  466,  appropriations,  taxes 261 

423.  Vol.  21,  p.  509,  Indians,  lands 366,371 

424.  Vol.  21,  p.  520,  report  of  Commissioner  of  Agriculture 93 

425.  Vol.  21,  p.  522,  Yorktown  centennial  anniversary 142 

426.  Vol.  21,  p.  673,  administration,  treaties 237 

427.  Vol.  22,  p.  219,  appropriations 214 

428.  Vol.  22,  p.  219,  employes  in  Heuso 362 

429.  Vol.  22,  pp.  219, 254,  quoted  from 297 

430.  Vol.22,  p.  219,  reporter  Supreme  Court 297 

431.  Vol.22,  p.  221,  digest  of  the  rules 362,363 

432.  Vol.22,  p.  254,  reporter  Supreme  Court 296,297,298 

433.  Vol.22,  p.  255,  clerk  hire,  &c 218 

434.  Vol.  22,  p.  255,  employment  of  clerks , 247 

4a5.  Vol.  22,  p.  25.5,  substitutes^ 347 

436.  Vol.  22,  p.  255,  quoted 247 

437.  Vol.  22,  p.  255,  special  agents 63 

438.  Vol.  22,  p.  256,  appropriations 214 

439.  Vol.  22,  p.  257,  baTance  of  salary 280 

440.  Vol.22,  p.  257,  deficiencies,  claims 265,281 

441.  Vol.  22,  p.  257, 261. 281. 282,  and  283,  quoted  from 265 

442.  Vol.  22,  p.  257, 270,  quoted  from 281 

443.  Vol.  22,  p.  261,  deficiencies,  claims 265 

444.  Vol.22,  p.  265,  Indian  lands 365 

445.  Vol.  22,  p.  2r)6,  Indians,  lands 365 

446.  Vol.  22,  p.  267,  direct  tax 339 

447.  Vol.  22,  p.  267,  expenses,  sale  of  lands 365 

448.  Vol.  22,  p.  267,  sale  of  lands * 366 

449.  Vol.  22,  p.  270,  deficiency 281 

450.  Vol.  22,  pp.  281, 282, 283,  deficiencies,  claims 265 
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451.  Vol.  22,  p.  284,  appropriatioB,  President  Garfield TO 

452.  Vol.  22,  p.  315,  as  to  appropriations  for  National  Board  of  Health xii,  xv 

453.  Vol.  22,  p.  315,  National  Board  of  Health 221,396 

454.  Vol.  22,  p.  315,  president  hoard  of  health 225 

455.  Vol.  22,  p.  331,  Freedmen^s  Hospital 397 

456.  Vol.  22,  p.  338,  Extra  pay 362 

457.  Vol.  22,  p.  338,  Pay  of  officers  and  employes  of  House 364 

458.  Vol.  22,  pp.  338, 339,  contested  election  cases 324 

459.  Vol.  22,  pp.  339,340,  salary  of  Representative 329 

460.  Vol.  22,  p.  3H4,  land  claims,  transfer 371 

461.  Vol.22,  pp.  384, 389, 390, 392, appropriations 215 

462.  Vol.  22,  p.  391,  requiring  Public  Printer  to  publish  decisions  of  First 

Comptroller v 

463.  Vol.  22,  p.  453,  appropriations  for  postal  senrice xxi 

464.  Vol.  22,  p.  485,  reference  to  Court  of  Claims xxxv 

465.  Vol.  22,  p.  602,  adjusting  salaries  of  postmasters xxi 

Statutes  at  Large  (Private  laws) — 

1.  Vol.  22,  p.  9,  lithocaustic  illustrations Ill 

2.  Vol.  22,  p.  77,  repayment  taxes 274 

3.  Vol.  22,  p.  81,  quoted  from 316 

4.  Vol.22,  p.  81,  refund  of  tax .• 316 

5.  Vol.22,  p.  81,  relief  of  G.  W.  Thompson 315 

6.  Vol.  22,  p.  100,  reliefof  Sarah  J.  8.  Gamett 271 

Statute  of  Limitaiians — 

1.  The  right  of  State  to  enalct  a 168 

Statute  of  Maryland — 

1.  As  to  assests  not  already  administered,  quoted  from 195 

Statutory  Provisions — 

1.  As  to  officers 347 

Statutory  Power — 

1.  Exercise  of,  in  examining,  allowing,  and  paying  claims xxxix 

Stolen  Bill— 

1.  Onus  is  on  purchaser  to  show  good  faith 290 

Stall  V.  Pepper — 

1.  Principle  involved  in  decision  of ^ 395 

Storekeepers — 

1.  Appointment  of 25i2 

2.  As  to 2^,2 

Story —  *  ♦  • 

1.  Quoted  as  to  letters  of  administration li^ 

Strict  Construction — 

1 .  As  to  statute  making  permanent  specific  appropriations 339 

Style  and  Title— 

1.  Of  acts  making  appropriations 335 

Subcontract — 

1.  As  to  stipulated  penalty  in  1 

2.  Between  Dorsey  and  Taylor  for  carrying  mails,  qupted  ftom 2 

3.  For  carrying  mails,  clause  in 1 

Subcontractor — 

1.  For  carrying  mails,  notice  given  by 1 

2.  No  part  of  moneys  earned  by,  shall  be  withheld  from 7 

3.  Pay  men  ts  made  to  same  as  to  original  contractors ?? 

4.  Right  to  compensatiou  for  service  performed 8 

5.  Withholding  penalty  from 1 
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Pagew 
SuhotfrntracUMrs —  ^ 

1.  For  carrying  mails j^ 125 

2.  For  carrying  mails,  privileges  of 5 

SubcontracU — 

1.  For  carrying  mails,  authority  of  Postmaster-General  asto 1 

1.  As  to  meaning  of  words , 355 

2.  Intrusted  to  the  exclusive  jurisdiction  or  decision  of  either  Department 

is  generally  conclusive  on  the  others. .J 181 

SiUffeoU  and  Cases — 

1.  In  their  respective  order,  table  of xi 

Subjects — 

1.  Of  decisions,  based  upon  usages xv 

Sul>sHtut&— 

1.  Appointment  of  clerk 345 

2.  As  to  repeal 263 

3.  Cannot  lawfully  be  appointed 346 

SmbsUtuie  Case 345 

J^bsiituted  Attorney — 

1.  Rights  of 313 

SmbsHtuted  Attorney's  Case 313 

Substituted  Attorneys— 

1.  Letter  of  Third  Auditor,  asto 314 

SubsUtutes— 

1.  Prohibited  by  act  of  August  5,  1882 347 

SubsHtution—^ 

1.  Power  of  attorney  with  power  of 231 

Sub-treasuries — 

1.  As  to  credits  of  disbursing  officers 297 

2.  Circular  to,  as  to  indorsements 192 

Sub-treasury — 

1.  Why  established 239 

Suecession  in  Office — 

1.  As  to  commencement  of  salaries  (see  Opinions  Attorney-General,  Vol.  4, 

p.  123) - 215 

Sueeesston — 

1.  Title  to  negotiable  instrument  may  pass  in 292 

Successive  Holders — 

1.  As  to  blank  assignment 293 

Successive  Indorsements — 

1.  As  to  registei^d  bond 292 

Successor — 

1.  As  to  disposition  of  bonds 190 

2.  To  member  of  Congress,  who  is  a 322 

Successors — 

1.  In  the  trust,  as  to  appointment  of xxxiv 

2.  In  trusts,  rights  of , 195 

Suit— 

1.  As  to  denial  by  claimant  of  indebtedness xxix 

2.  As  to,  on  bond  of  executive  officer xxxix 

Suits— 

1    Against  individuals  brought  by  the  United  States xxix 

2.  For  rights  to  testator's  personal  property 236 

Summoning  Jurors — 

1.  Method  of 165 
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Sundry  Civil  Appropriation  Act — 

1.  Of  March  3)  1881,  quoted  as  to  oonntMipiting 21d 

2.  As  to  extra  pay  for  preparing  digest 364 

Superintendent — 

1.  Of  Government  Hospital  for  the  Insane,  letter  of 57 

2.  Of  public  schools  in  District  of  Columbia 306 

SuperintendenU — 

1.  As  to 306 

Supervisors  of  Election — 

1.  As  to  decision  of xr? 

Supervisory  Jurisdiction — 

1.  Over  accounts  and  claims,  by  First  Comptroller xx 

Supplies  Furnished — 

1.  As  to  illness  and  burial  of  late  President  Garfield 374 

2.  Schedule  **A,"  as  to  illness  and  burial  of  late  President  Garfield -  380 

Supplies — 

1.  Purchase  of,  for  Government  hospital 57 

2.  To  officers  and  soldiers,  sales  of 55 

3.  Under  void  contract 93 

Supreme  Court — 

1.  As  to  direct-tax  act 339 

2.  As  to  legality  of  contracts 85 

3.  As  to  letters  testamentary 236 

4.  As  to  power  to  revoke  orders  and  decrees xxxii 

5.  As  to  practice  of  Executive  Departments 181 

6.  As  to  rights  of  parties  in  Gibson's  case 294 

7.  Construction  of  section  3477,  Revised  Statutes,  by 16 

8.  Decrees  of,  canceling  patents  to  Kansas  lands 371 

9.  Decision  of,  regarding  patents 77 

10.  Decisions  of,  as  to  individual  rights .^ xui 

11.  Of  District  of  Columbia,  as  to  administration 234 

12.  Opinion  of,  as  to  conclusiveness  of  allowances  by  Commissioner  of  Inter- 

nal Revenue 134 

13.  Opinion  of,  regarding  drafts  of  Army  contractors 127 

14.  Opinion  of,  regarding  drafts  of  mail  contractors 128 

15.  Place  of  holding 150 

IG.  Regarding  claims 20 

17.  Shows  that  unliquidated  claims  cannot  be  assigned 16 

18.  Territorial,  annual  terms  of 151,152 

19.  Territorial,  time  when,  and  place  where  held,  fixed  by  the  local  legisla- 

ture   148 

20.  Quoted  as  to  claims 17 

Supervisors — {See  Agents y  Commissioners j  Inspectors,) 

1.  Of  elections,  accounts  of 153 

2.  Of  internal  revenue,  as  to 252 

Sureties — 

1.  As  to  immunity  of,  from  i^ast  or  prospective  liability 12 

2.  Of  a  contractor  for  carrying  mails,  as  to  liability  for  damages  of *       1 

3.  Of  a  contractor  for  carrying  mails,  rights  of 4 

4.  Of  John  W.  Dorsey.--. 1 

5.  On  abend 75 

6.  Right  of  mail  contractor  to  demand  forfeiture  denied 11 

Surety — 

1.  Released  if  loss  has  been  caused  by  the  fault  of  the  creditor 12 

2.  When  discharged 15} 
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Page. 
Suretyship — 

I.  Ab  to  indorsement  of  pension  checks 188 

Surplus— 

1.  Of  proceeds  of  sale,  disposition  of 339 

Surplusage — 

1.  As  to  construction  of  statutes 320 

2.  As  to  contracts  for  carrying  mails 4 

Surplus  Fund— 

1.  Balances  of  appropriations  carried  to 22 

2.  Proceeds  of  sale  of  old  material  carried  to 55 

Surplus  Lands — 

1.  Of  Great  and  Little  Osage  Indians,  purchase  of 371 

Surgeon-General — 

1.  Of  Marine  Hospital  Service 2*26 

Survey  of  Land — 

1.  As  to  cost  of 367 

Surveying  Expeditions — 

1.  Sale  of  snpplies  to 38 

Surveyor-  General — 

1.  Districts  assigned  to 158 

Surveyors  of  Customs — 

1.  Districts  assigned  to 158 

Survivorsh  ip — 

1.  As  to  indorsements « 191 

Sweden — 

1.  Efifect  of  laws  of,  over  married  persons  in  the  United  States 175 

2.  Laws  of,  regarding  marriage 175 

3.  Laws  of,  regarding  rights  of  husbands 170 

System — 

1.  Of  law,  development  and  elacidation  of sexiii 

2.  Of  laws  and  regulations  regarding  Government  bonds 201 

T. 

Table  of  Cases vii 

Table  of  Cases  and  Subjects — 

1.  In  their  respective  order xi 

Table  of  Claimants ix 

Tally  Clerk— 

1.  Of  House,  as  to 362 

Tangibilities — 

1.  Difference  between  a  right  of  action  and i. 168 

Tangible  Chattel  Property— 

1.  Asto 234 

Tangible  Chattels 

1.  Title  of  finder  of 168 

Tax — (See Income  Tax,) 

1.  Asto 339 

2.  Ou  legacies  repealed 206 

3.  On  spirits,  as  to 315 

Taxnble  Business — 

1.  Examiuatiou  into 251 

Taxes— 

1.  As  to  in  the  District  of  Columbia 263 

2.  Asto *. 131 

3.  As  to  material  used  in  distillation 395 
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Taxes — Continued. 

4.  As  to  refund  of xxxui 

5.  Collection  of S43 

6.  Liability  of  Government  to  refund • xix 

7.  On  lands 334 

8.  On  legacies  left  by  General  Wool 206 

9.  Unauthcrized  collection  of 277 

TaxSaUa^ 

1.  As  to  proceeds  of $9 

TayleTj  B.  W,— 

1.  Opinion  of,  as  First  Comptroller  regarding  sale  of  old  material 47 

Taylors  Caie 190 

Tayloe,  Benjamin  Ogle —  * 

1 .  Party  in  Tay  loe^s  case 192 

Tayloe,  Edward  IhomUm — 

1.  Party  in  Tayloe^s  case 191 

TayloCf  John — 

1.  Party  in  Tayloe'scase 192 

Taylae,  Virginia — 

1.  Party  in  Tayloe's  case lft{ 

Tayloe,  William  H.— 

1.  Party  in  Tayloe's  case 191 

Taylor,  Eugene — 

1.  Party  in  Dorsey's  appeal  case 2 

Teachers — 

1.  As  to 306 

Temporary  appointnumt — (See  Assignment.) 
Tennessee — 

1.  Act  for  relief  of  citizens  of 275 

2.  President's  proclamation  asto 343 

3.  Rights  of  administrator  under  laws  of 241 

Term— 

1.  Of  courts,  as  to xxxii 

2.  Of  ofiBce,  statutory  limitation  of 115 

Terms — 

1.  Of  court  in  Montana,  number  of,  in  each  year • 150 

2.  Of  courfin  Utah  Territory  specified 151 

3.  Of  holding  court,  control  of  legislature  over 149 

Terms  and  Phrases — 

1.  In  a  statute 309 

Territorial  Assembly — 

1.  Legislative  powers  of 152 

Territorial  Case W 

Territorial  Courts — 

1.  As  court« 153 

2.  Expenses  of 158 

3.  Trial  of  causes  in,  arising  under  Constitution 153 

4.  Trials  of  Government  cases  in 153 

Territorial  Governments — 

1.  Asto 360 

Territorial  Legislature — 

1.  Invested  with  general  authority 14t? 

2.  Power  of Hi 

Territorial  Supreme  Court — 

1.  Time  when  and  place  where,  held  fixed  by  legislature 148 
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Page. 
Territories — 

1.  Terms  of  officers  of „ 115 

Ttiiamentary  Trust — 

1.  As  to  disposition  of  United  States  bonds 19C 

IVttafor— (See  Administratory  Executory  Foreign  Owtrdian.) 

1.  As  to  registered  bonds 190 

Testators— 

1.  As  to  assets  or  trosts 191 

Third  Auditor— 

1.  Letter  of,  as  to  disbarred  attorneys 314 

2.  States  accounts  of  pension  agents •• 185 

Third  Party— 

1.  Assigning  contracts  to 18 

2.  Government  not  bound  to  accept  service  of 18 

Thompson,  O,  W, — 

1.  Party  in  Atherton  and  Co.'s  case 315 

Thompsimy  Joseph  Addison — 

1.  Authorized  to  perform  duties  of  Deputy  Fiist  Comptroller 285 

Time— 

1.  As  to  change  of  policy 343 

2.  Controlling  element  as  to  exigency 93 

3.  Of  payment  of  salary 4 19 

4.  Schedule,  as  to  carrying  mails 2 

Title— 

1.  Cannot  control  plain,  intent  of  statute 24 

2.  Considered  in  construing  act 331 

3.  Of  act  used  to  interpret  meaning  of 24 

4.  Of  administrator,  when  vested 272 

5.  Of  an  administrator 235 

6.  Sanborn  derived,  to  money  received  from  United  States 21 1 

7.  To  money  collected  by  Government  under  color  of  law 206 

8.  To  office  when  effected : 117 

9.  To  Osage  ceded  land,  how  settled ^ 371 

Tobacco— 

1.  Inspection  of 252 

Tonics— 

1.  As  to : 130 

Township  Officers — 

1.  As  to  summoning  jurors 165 

2.  Jurors  summoned  by 163 

Transfer — 

1.  As  to  negotiable  instriauents 292 

2.  Of  bonds 194 

3.  Of  bonds,  claim  for 190 

4.  Of  Government  bondH 170 

5.  Of  registered  bonds *28() 

6.  Of  securities  by  wife --.  170 

Transfer  of  Title — 

1.  Co])y  of  directions  aw  to,  printed  on  the  backs  of  the  bonds 203 

Transfers — 

1.  And  assignments  of  claims 13 

2.  As  to  claims 348 

3.  Or  assignments  of  mail  contracts <> 

H.  Mis.  37 :)8 
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Transportation— 

1.  Of  mails 1 

Traveling  Expenses — 

1.  As  to 5&I 

2.  In  liea  of  mileage 163 

3.  Of  Representatives,  accounts  for :tt» 

Treasurer — 

1.  Action  of,  as  to  indorsements • 191 

2.  Assistant  of,  may  act  as  deputy 7^ 

3.  As  to  bonds  and  interest  checks 179 

4.  As  to  payment  of  bonds,  without  Treasury  warrant AiO 

5.  As  to  payment  of  claims 302 

6.  As  to  payment  of  Government  bonds xxvii 

7.  As  to  payment  of  interest  coupons xxrii 

8.  Duties  of,  regarding  warrants ^ 

9.  Payment  of  warrant  made  by 16 

Treasury — 

1.  As  to  power  of  court  to  command  withdrawal  of  money,  from xl 

2.  Clerks  appointed  in 247 

3.  Establishment  of '. 447 

4.  Fraud  upon,  by  transfers  and  powers  of  attorney 17 

5.  Independence  of,  from  control  of  courts • xl 

6.  Organization  of • '  H3 

7.  Warrants  for  money  to  be  issued  from 67 

T'reatury  Department — 

1.  Abandoned  or  captured  property  taken  by  agents  of :.... xzzvm 

2.  Accounting  officers  only  in xxxv 

3.  Action  of  accounting  officers  in,  as  to  claims  .« xxxv 

4.  Act  to  establish  the 67 

5.  Appointment  of  substitutes  in « ;U5 

6.  As  to  control  of  Congress  over  payments  by xvu 

7.  As  to  evidence  of  usage  in xv 

8L  As  to  knowledge  and  practice  (^  officers  in ••.... xv 

9.  As  to  manuscript  files  in xv 

10.  As  to  officers  or  tribunals  authorized  to  act  on  claims I xxiv 

11.  As  to  payment  of  debt  to  foreign  guardian  of  alien ItS 

12.  'As  to  publication  of  Decisions  of  First  Comptroller  of v 

13.  As  to  records -. xv 

14.  Authorizing  assignment  of  part  interest  in  bonds ^ 

15.  Correspondence  of,  as  to xv 

16.  Establishment  of 7i 

17.  Marital  rights  of  husband  as  to  assigning  bonds  or4indor8ing  interest 

checks 176 

18.  Organization  of,  as  to  accounts xxx 

19.  Practice  of,  as  to  accounts,  analogous  to  that  in  courts xxx 

20.  Practice  of,  as  to  executors  or  administrators *J1 

21.  Practice  of,  in  matters  connected  with  the  office  of  the  First  Comptrol- 

ler          XV 

22.  Processes  of,  are  all  ex  parte xxxii 

23.  Prosecution  of  claims  in  the xxviu 

24.  Questions  as  to  disbursements  from  the xAlii 

2r>.  Questions  relating  to  practice  in xx 

26.  Rights  of  parties  examined  in xxxiv 

27.  Rule  in,  regarding  foreign  guardians 171 

28.  Transfer  of  title  to  bond  on  books  of *»2 

29.  Usage  of,  as  to  mdoiBm^  mUiftftX*  QXifi^V>^ • 176 
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Page. 
Treasury  Draft— 

1.  As  a  commercial  check 233 

Treofury  Drafts — 

1.  Aathority  of  administration  to  collect .       231 

2.  Payment  of 189 

Dreasury  Notes — 

1.  As  to 290 

Dreasurg  Warrant — 

1.  As  to  payment  of  salary  297 

2.  Regarding  signing  and  countersigning  of 62 

3.  Signing  and  countersigning  a 68 

JYeaties— 

1.  As  to  construction  of xxiii 

2.  As  to  elementary xxvi 

3.  Executive  construction  of xxiii 

Treaty— 

1.  As  to  Indian  lands  in  Kansas  .". 370 

2.  Between  United  States  and  foreign  country  as  to  claims 397 

3.  With  France,  January  15,  1880,  as  to  the  settlement  of  claims 235 

4.  With  Great  Britain  as  to  Alabama  claims 2:^7 

Treaty-making  Power — 

1.  As  to 365 

Trescot,  William  Henry — 

1.  Attorney  for  State  of  South  Carolina ;^32 

THhes— 

1.  Of  Gfteat  and  Little  Osage  Indians,  surplus  lands  of 371 

Trust— 

1.  As  to  disposition  of  registered  bonds 190 

2.  As  to,  when  a  subject  of  equity  jurisdiction xl 

3.  Execution  and  delegation  of  a 62 

4.  Reposed  by  law  in  public  officers  cannot  be  delegated 67 

Trustee — (See  Executory  Lunatics)— 

1.  Executor's  claim  as 190 

Trustees — 

1.  As  to  death  of  one  or  more  of  several xxxiv 

Trusts— 

1.  Administration  of 191 

2.  Difference  between 192 

Twenty  Thousand  Dollars — 

1.  Appropriated  for  expenses  of  observance  of  the  centennial  anniversary 

of  surrender  of  Lord  Com  wal  lis  at  Yorktown 141 

Tiffo  Affirmative  Provisions — 

1.  As  to 149 

Two  Offices— 

1.  As  to  pay  for  holding 357 

Two  Salaries — 

1.  Ah  to  receiving -• 357 

U. 

Vbiquiiy — 

1.  Throughout  the  Union,  of  the  United  States  Government 183 

Unexpended  Balances — 

1.  Of  appropriations 224 

Unian — 

1.  There  can  be  no  common  law  of  the xxii 

2.  With  slavery,  saving  the 337 
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Union  Springs — 

1.  Ab  to  fialne  descriptiou  case 2(>7 

United  States— 

1.  A  public  political  corporation 106 

2.  Ab  to  claims  due  to  tbe xxii 

X  Difference  between,  and  private  debtor  S40 

4.  Existeuce  of,  aa  a  political  coq)oration 2* 

5.  May  sue  a  debtor  in  any  of  its  courts xxix 

6.  The,  can  only  act  through  its  duly  authorized  officers  or  agents lOH 

United  States  Bonds — (See  BondSy  Coupon  Bonds,  Interest.) 
United  States  Courts-- 

1.  In  Territories U'J 

United  States  Note— 

1.  Title  of  finder  of m 

2.  Redemption  of 16T 

Unofficial  Employes — 

1.  As  to :145 

2.  In  the  District  Government 1 ! SW 

Unsigned  yational  Bank  Notes— 

1.  Not  redeemable  by  Treasurer W 

Unwritten  Law — 

1.  As  to  a  system  of xxiii 

U«age^(See  Practice;  Begulations.) 

1.  And  contemporaneous  construction  asto 355 

2.  As  to  asking  the  opinion  of  First  Comptroller  in  advance xxi 

3.  As  to  assignments  of  Army  contractors 15J7 

4.  As  to  clerks  in  Internal  Revenue  Bureau 256 

5.  As  to  contracts  before  and  after  marriage 175 

6.  As  to  proceeds  of  sales  old  material 41 

7.  As  to  salaries 22 

8.  As  to  s'.'t-offs XXIX 

9.  Ah  to  the  public  health 224, «>> 

10.  Cannot  alter  law xxiv 

11.  Cannot  change  statute 122 

12.  Force  of xxn 

13.  Of  banks  in  paying  chocks 1?5 

14.  Of  construction  given  to  law xxiv 

15.  Of  Treasury  Department  as  to  assignment  of  bonds 1 7t> 

1().  Of  Treasuiy  Department  as  to  investigations 24^ 

17.  In  Treasury  Department,  evidence  of,  where  found xv 

18.  Of  Treasury  Department,  long  continued,  becomes  law ITti 

Vtages — 

1.  As  to  growth  of xxiii 

2.  As  to  knowledge  and  practice  of  officers  in  Treasury  Department xv 

3.  As  to  national  and  international  law xxiii 

Usages  of  Congress — 

1.  As  to  construction  of  statutes 2l*») 

Utah- 

1.  Appropriations  for  courts  in l.vi 

2.  Supremi'  and  district  courts  of ^ it} 

Utah  District  .tUorneg^s  Case HO 

Utah  Terr,  t org — 

1.  Terms  of  court  in,  specitied 1,S«) 
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V. 

facande^ — 

1.  As  to 345 

2.  Power  always  exists  to  fill 115 

IVicancy — 

1.  As  to  election  to  fill  a 323 

2.  Happening  during  recess  of  Senate 284 

3.  fii ce  of  Representatives 321 

4.  In  seat  of  member  of  Congress,  what  is  a. 322 

5.  May  be  temporarily  filled  for  ten  days 284 

6.  Salary  of  one  elected  and  appointed  to  fill ;{22 

Vacation-^ 

1.  Of  oflBce,  what  is  a 340 

Valuable  Cannderaiian — 

1.  As  to  gifts  from  husband  to  wife 17S 

Venire— 

1.  Fee  for  serving lt)4 

Vernon  Springs — 

1.  As  to  false  description  case 2^7 

VeBseU — 

1.  Regulations  for,  as  to  health 220 

Vested  Rights  (See  RigliU, ) 

2.  As  to  courts  and  land  claims xli 

Vested  Eights— 

1.  Constitutional  limitation  of  power  of  Congress  over 272 

Hews  of  the  minoritg — 

1.  As  to  expenses  incident  to  illness  and  burial  of  lat-e  President  Qarfield..  394 
Virt^inia — 

I.  Lawrence's  speech  as  to  reconstruction  of 343 

Void  Clause — 

1.  In  subcontract  for  carrying  mails 11 

Void  Contract — 

1.  As  to,  for  carrying  mails 11 

Void  Contracts — 

1.  Give  no  rights  to  parties  serving  under  them 209 

Folumes  of  Decisions — 

1.  As  to  reporter  of  Supreme  Court 29d 

Voluntary  Assitjnment — 

1.  As  to  rights  of  assignee 395 

Voluntary  Conveyances — 

1.  As  to 235 

Voluntary  Gift — 

1.  Husband  may  exercise  marital  rights  over 178 

Voluntary  Payment — 

1.  As  to  set-off  by  Treasury  Department 2'»9 

2.  To  foreign  guardians IHI 

3.  Under  mistake  sometimes  cannot  be  recovered  back. 211 

Voluntary  Settlement — 

1 .  In  favor  of  wife  and  force  of 17^ 

Volunteer — 

I.  A,   who  tliiusts  his  services  upon  another  unsolicited    cannot  recover 

conipcnsatiou  therefor 113 

Voucher — 

1 .  Disbursing  officers'  receipted 32 

2.  Of  ponsiouer,  as  to  accounts  of  pension  agents lt?7 
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Vouchers — 

1.  Approved  by  auditor  of  the  District 263 

2.  Approved  by  the  Secretary  of  State  for  expenses  of  ''G«nDan    guests"..  141 

3.  As  to xiu 

4.  As  to  duplicate  original Vlii 

5.  As  to  illness  and  burial  of  late  President  Garfield 374 

6.  As  to  relief  for  loss  of xxxviii 

7.  Executed  by  pensioners IS 

8.  For  expenses  of  "German  guests,"  as  to  .A 143 

9.  For  payment,  as  to  substitutes 346 

10.  Of  disbursing  officers 14 

11.  Of  reporter  of  Supreme  Court,  as  to  salary 297 

12.  Pay-rolls  as :fi» 

13.  When  not  allowed 148 

Waiver — 

1.  Estoppel  of  husband  from  denying  validity  of 170 

2.  Of  rights  by  wife 170 

3.  Of  the  canon  of  public  policy  regarding  assignments  of  con  tracts 18 

4.  Rights  of  Government  in  respect  to  taxes 275 

5.  Rights  of  husband  asto 170 

6.  Validity  of  post-nuptial  contract. 170 

WaUh's  Case 122 

Wahhj  J,  A, — 

1.  Letter  of,  to  Sixth  Auditor , I2fi 

2.  Party  in  Walsh's  case 124 

3.  Pay  drafts  filed  by 1*^4 

JValZf  Alphonsc — 

1.  Party  in  Mulakof  Bitters  case l*Ji> 

War— 

1.  As  to  direct  taxes 34."> 

War  Th'parimevt — 

1.  Establislmieiit  of Ti 

Warehouses — 

1.  Inspection  of  distillery '^5-* 

Warran  t — 

1.  And  draft,  examination  of,  not  compulsory  upon  Secretary  of  the  Trt'as- 

nry •*.' 

2.  And  draft  issued  thereon 'iTil 

3.  As  to  power  of  attorney  after  issuing  of *24 

4.  Carrying  aniountM  to  credit  of  appropriations *J1T 

5.  EtlV'ct  of  date  of,  ov<'r  powers  of  jittomey lA,'2i^ 

().  Effect  of  issuinj:;,  over  powers  of  attorney i:\ 

7.  For  i)ayinent  conntersijj^ned  by  First  Comptroller xsxii 

8.  For  payment  granted  by  Secretary  of  the  Treasury xxin 

1).  For  i)aynient  may  bo  recalled  for  correction  of  certificate  of  balance xxxii 

10.  For  payment  of  claims K'» 

11.  For  payment  of  claims  countersigned  by  First  Comptroller !«. 

12.  Influence  of  issuance  of , :V 

13.  Issued  for  payment  of  claims  by  Secretary  of  Treasury l'^ 

14.  Issuing  of,  as  to  claims % 

15.  Not  lawful  imtil  signed  by  the  Secretary ct' 

K).  Of  arrest 2ri» 

17.  On  the  Treasury  aa  to  (kiY^ct  taxes 340 
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Page. 
Warrant — Continued. 

18.  Payment  of,  by  draft 25 

19.  Payment  of,  by  Treasurer  in  money 1 24 

20.  Payment  of,  made  by  Treasury 16 

21.  Treasury,  as  an  important  public  document 83 

Warrants — 

1.  As  to  counter-signature  of 285 

2.  As  to  expenses  of  illness  and  burial  of  late  President  Garfield 377 

3.  As. to  payment  of  claims 297 

4.  As  to  the  validity  of  Treasury xx 

5.  Circular  of  Attorney-General,  as  to 92 

6.  Drawn  by  the  Secretary  of  Treasury,  countersigning  of 77 

7.  Examination  of 81 

8.  First  Comptroller  is  the  only  officer  who  countersigns xxi 

9.  Issue  by  commissioners 89 

10.  Issuing  and  countersigning xxvii 

11.  May  be  paid  in  money 240 

12.  Must  be  examined  by  Assistant  Secretaries  and  prepared  for  signature 

of  the  Secretary  of  the  Treasury 82 

13.  Payment  of,  Post-Office  Department 189 

14.  Regarding  the  delegation  of  power  to  sign  or  countersign 61 

15.  Signed  by  Assistant  Secretary,  validity  of 68 

16.  Treasury,  cannot  be  signed  by  the  Assistant  Secretary  unless  appointed 

by  the  Secretary  to  do  so 82 

War  JfljT— (See  Income  Tax,) 
Wdskingtonf  George — 

1.  Commander-in-Chief  of  the  combined  forces  of  America  and  France  ... .  141 

2.  Surrender  of  Earl  Comwallis  to 141 

Watchman — 

1.  Asto ^ 247 

Watchmen— 

1.  Substitutes  for 345 

Weights  and  Measures — 

1.  International  Bureau  of 354 

WhUkjf— 

1.  In  bottles  as  a  remedy  for  diseases 130 

White,  Geo,  H,  B.— 

I,  Party  in  Walsh's  case .' 124 

Wkittleseif,  Elisha— 

1.  First  Comptroller,  opinion  by,  as  to  permanent  legislation 304 

Whyte,  William  Pinkney— 

1.  Attorney  forHoen  &Co 95 

Widoic — 

1.  Of  Congressman,  rights  of..: '. 32i) 

2.  Right  of,  to  gratuity 270 

Wife^ 

1.  Capacity  given  to,  by  Congress  to  assign  [bonds  and  indorse  interest 

checks 176 

2.  Rights  of 170 

Wilf— 

1 .  Legatees  under,  as  to  disposition  of  registered  bonds 191 

Wills— 

1.  Questions  of  law  or  construction  in  relation  to 194 

Windsor  tf-  Dixon — 

1.  Parties  in  Dorsey's  appeal  case 2 
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Ptje. 
mriy  Wmiam— 

1.  Attorney-Generaly  disouasion  by,  as  to  meaning  of  signatore tii? 

2.  Qaoted  as  to  legal  signature W 

Witne88e9 — 

1.  Absence  of 268 

2.  As  to  illness  and  burial  of  late  President  Garfield 1176 

Woolf  General  John  B, — 

1.  Party  in  Sanborn's  case '^06 

Worde- 

1.  As  to  special  subsequent • ^4f* 

2.  General,  are  to  bave  general  application 151 

3.  How  meanings  of,  vary 358 

4.  Legal  acceptation  of  meaning  of SOB 

5.  Ordinary  meaning  of 134 

6.  Restraining  literal  meaning  of *i77 

7.  Various  interpretations  of '^ 

Writ  of  Error— 

1.  As  to xxvn 

Writ  of  Mandamus — 

1.    As  to XXXTI 

FWto— 

1.  Fees  for  serving 1«>4 

Written  Contracts — 

1.  Asto m 

Written  Instrument — 

1.  Parole  evidence  to  explain *>7 

Wrong  Claimant — (See  Claimant,) 
Wrong — 

1.  Done  to  citizens,  repairing  a 'iT4 

Wrong  Person — 

1.  Payment  to '^4 

Y. 

Tear's  Support — 

1.  Of  widow Si^ 

Yellow  Fever — 

1.  Prevention  of  spread  of 'i^ 

Torktown  Centennial  Case 141 

Torktown  Celebration — 

1 .  Effect  of  excluding  others  than  our  own  citizens  from 144 
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1.  Certificatei  of  balances  of 409 

3.  Diviaionof,  in  the  office  of  the  TreMury  of  the  United  State*,  aa  to  ....  404 

3.  Of  the  reaeiplB  and  eipenditnrea  of  public  tnone^B 409,414 

4.  Of  TroMurer,  copy  of,  transmitted  to  Congress 401 

5.  Of  Treasurer,  cop7  of,  transmitted  to  Secretary..... 401 

6.  OfTreasurer  settled  quarterly 401 

7.  Which  have  been  finally  adjusted,  diapoaltlon  of 409 

let— 

S.  Of  (legislative  assembly  of  District  of  Columbia}  July  10,  1671,  referred 

to 4!i5 

9,  Of  (legislative  OMenibly  of  District  of  Columbia)  July  80, 1971,  referred 

to 425 

10.  Of  (legislative  assembly  of  District  of  Columbia)  Angast  23, 1871,  re- 

ferred to 4*5.486 

11.  Of  (legislative  assembly  of  District  of  Columbia)  December  16,  1871, 

referred  to .,..  425 

12.  Of  (legislative  assembly  of  District  of  Colnmbla)  Jnue  19, 1BT2,  refer- 

red to 425.426 

13.  Of  (legislative  assembly  of  District  of  Columbia)  June  SO,   1873,  re- 

ferred to 425 

14.  Of  (legUIativo  assembly  of  District  of  Columbia)  Juno  23  and  26, 1673, 

referred  to 48.") 

15.  Of  (legislative  assembly  of  District  of  Columbia)  June  26,   1B73,  re- 

ferred to 42S 

16.  Septembers,  1789,  office  of  Register  of  the  Treasury 409 

17.  Septembers,  1789,  Treasurer's  office 401 

18.  April  21,  1808,  coutracte 433 

1».  April  XI.  laoe,  contracts,  Congressmen 435 

M.  April  24,  1808,  contract,  Congressmen 439 

«.  March  3,  1839,  eitra  alloj^ance 435 

^Wfc  April  15,  ISVi,  toupon  bonds 425 

"'43.  AugnHt  23,  1842,  arbitrary  extra  allowances 438 

34.  August  23,  1^2,  extra  allow-Hnce,  appropriation 4:t5 

SS.  August  OR,  1842,  arbitrary  extra  allowances. 438 

SB.  August  as,  1H42.  extra  service,  compensation 435 

27.  March  3.  11^43,  <onpon  bomis 42.''> 

98,  AHifuBt  6,je4tl   public  moneys,  draft '-. 402 

coupon  lionilH 425 

M),  coupon  bonds 425 

9,  arbitrary  extra  allowances 438 

),  double  offices  and  salaries 435 

ragresamen 438 

(601) 
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Act — Coutinued. 

34.  August  31,  1852,  double  compeusation 440 

35.  August  31,  1852,  double  salaries 431 

36.  August  31,  1852,  office,  salary 435 

37.  June  14,  185H,  coupon  bonds - 425 

38.  June  22,  1860,  coupon  bonds - 425 

39.  February  8,  1861,  coupon  bouds 425 

40.  March  2,  1861,  coupon  bonds 425 

41.  July  17,  1861,  coupon  bonds 4:^ 

42.  July  17,  1861,  interest  checks 426 

43.  August  5,  1861,  coupon  bonds 425 

44.  August  5,  1861,  interest  checks * 426 

45.  Februarj'  25,  1862,  coupon  bonds 425 

46.  March  1,  1862,  certificates  of  indebtedness ^ 

47.  July  1,  1862,  interest  checks 426 

48.  July2,  1862,  oath 447 

49.  July  17,  1862,  judge-advocate 447 

50.  February  20,  1863,  Assistant  Register  of  the  Treasury 410 

51.  March  3,  1863,  assistant  treasurer 402 

52.  March  3,  1863,  coupon  bonds 425 

53.  March  3,  1863,  gold  certificates 406,425 

54.  March  3, 1863,  interest-bearing  Treasury  notes 425 

55.  March  3,  1863,  interest  checks 426 

56.  March  3,  186.3,  loans,  coupons 425 

57.  March  3,  1863,  process  for  witnesses 447 

58.  March  3,  1864,  coupon  bonds 425 

59.  June  11,  1864,  Congressmen,  claim  agents 439 

60.  June  11,  1864,  contract,  claim,  Congressmen 436 

61.  June  30,  1864,  coupon  bonds 425 

62.  July  2,  18()4,  interest  checks 4* 

63.  March  3,  1?:^5,  coupon  bonds 4*25 

64.  March  2,  1867,  certificates  of  indebtedness 4'i5 

(k).  July  27,  lci68,  loaus,  coupons 4*^ 

66.  July  8, 1870,  certificates  of  indebteduesH 425 

67.  July  8, 1870,  loans,  coupons 42r» 

G'i.  July  14, 1870,  coupon  bouds 425 

6'J.  July  14, 1870,  interest  checks 426 

70.  January  20, 1871,  coupon  bonds •. 425 

71.  January  20, 1H71,  interest  checks 42H 

72.  March  17, 1872,  money  securities 429 

73.  May  8,  1872,  loans,  coupons 42i» 

74.  June  8,  1872,  certificates  of  deposit 4(C> 

75.  June  8,1872,  certificates  of  indebtedness A2^ 

76.  June  8,  1872,  currency  certificates 4li6 

77.  May  11,  1874,  coupon  bonds 4*i."> 

78.  J  une  20,  1874,  coupon  bonds 425 

71).  Juue  20,  1874,  interest  checks 42»; 

80.  June  20,  1874,  redemption  agency 407 

81.  Juno  20,  1874,  redemption  agent 401 

82.  February  20,  1875,  interest  checks 426 

83.  March  3,  1875,  District  accounts,  deposits 4<U 

84 .  March  3,  1875,  organization  Treasurer's  oflice 4i>2 

85.  June  10,  1876,  custodian  of  securities  for  Indian  tribes 4t>2 

84).  June  11,  1878,  pay  of  street  contractors.: 4C8 

87.  March  3,  1879,  arbitrary  extra  allowances 438 
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Sr*,  June  10,  1879,  interest  checks 426 

89.  June  10,  1  J!f79,  loans,  coupons 425 

90.  June  16,  1H80,  redemption  Board  of  Audit  certificates 403 

91.  March  2, 1881,  names  and  numbers  of  vessels 428 

92.  March  3, 1881,  redemption  Board  of  Audit  certificates 408 

93.  June  22,  1882,  salaries,  &c..  Congressmen 402 

94.  Legislative  assembly  (D.  C),  July  10, 1871,  coupons,  loans 425 

95.  Legislative  assembly  (D.  C),  July  20,  1871,  loans,  coupons 425 

96.  Legislative  assembly  (D.  C),  August  23,  1871,  interest  checks 426 

97.  Legislative  assembly  (D.  C),  August  2J^,  1871,  loans,  coupons 425 

98.  Legislative  assembly  (D.  C),  December  16,  1871,  loans,  coupons 425 

99.  Legislative  assembly  (D.  C.)>  June  19,  1872,  iut^^rest  checks 426 

100.  Legislative  assembly  (D.  C. ),  June  19, 1872,  loans,  coupons 425 

101.  Legislative  assembly  (D.  C),  June  20,  1872,  loans,  coupons 425 

102.  Legislative  assembly  (D.  C),  June  23,  18T3,  loans,  coupons 425 

103.  Legislative  assembly  (D.  C.);  June  25, 1873,  loaus,  coupons 425 

104.  Legislative  assembly  (D.  C),  June  :^,  1873,  loans,  coupons 425 

Agency— 

1.  National  bank  re<lemption,  as  to 407 

Agent — 

1.  Of  Joint  Library  Committee,  asto 413 

Agriculture — 

1.  Commissioner  of,  as  to 413 

Annual  Report — 

1.  Of  Treasurer  of  the  United  States 401 

Appropriation  Ledger 9 — 

L  Asto 418 

Army  Officers —  * 

1.  In  charge  of  public  buildings  and  grounds 413 

Aseisiant  Register  of  the  Treasury — 

1.  Office  of,  when  established 410 

Aseistant  Treasurer — 

1.  Dutiesof 402 

2.  Of  the  United  States,  at  Washington,  establishment  of  office  of 402 

Aseistant  Treasurers — 

1.  As  to 413 

A  ttorney-General—^ 

1.  Opinion  of,  vol.  4,  p.  48,  Congressmen  jobbing 4.39 

2.  Opinion  of,  vol.5,  p.  768,  arbitrary  extra  allowances 438 

3.  Opinion  of,  vol.  6,  p.  80,  arbitrary  extra  allowances 438 

4.  Opinion  of,  vol.  6,  p.  325,  arbitrary  extra  allowances 438 

5.  Opinion  of,  vol.  14,  p.  407,  offices,  Congressmen 433 

6.  Opinion  of,  vol.  14,  j).  408,  agency 433 

B. 

Balances — 

1.  Of  accounts,  certificates  of 409 

Bonds — 

1.  Deposited  to  8ecui*e  circulating  notes  of  national  banks 401    ^ 

2.  Issued,  as  to 400 

3.  Redeemed,  as  to 409 

4.  Transferred,  as  to 409 

Book-keeping — 

1.  Subdivision  of,  in  the  office  of  the  Register  of  the  Treasury 412 


604  First  Comptroller's  Office^  Treasury  Department. 

Pagf. 

Bureau — 

1.  Of  Engraving  and  Printing,  as  to .- 43»> 

C. 

Caahier — 

1.  In  office  of  the  Treasurer  of  the  United  States^  duties  of Ao:\ 

CertiJUMtea— 

1.  Of  adj  asted  aooonnts,  copies  transmitted  to  Secretary 40 

2.  Of  balances  of  accounts 409 

3.  Of  indebtedness,  as  to 409 

4.  Of  registry  enrolments  and  licenses  issned  to  and  sarrendered  by  ves- 

sels        409 

5.  Record  of,  as  to 409 

Ckariiahle  Institutions —    - 

1.  Of  District  of  Columbia,  treasurer  of,'as  to 414 

Chitf  Clerk-^ 

1.  Coui't  of  Claims,  as  to 414 

2.  In  office  of  the  Treasurer  of  the  United  States,  duties  of 40*2 

Ciroulating  Notes — 

1.  Of  national  banks 401 

Civil  Jppropriation  Ledger — 

1.  As  to 419 

Civil  Service  Commission — 

1.  Disbursing  agents,  as  to 414 

Cltrk— 

i.  Of  House  of  Representatives,  as  to 4i:'. 

Coast  Survey — 

1.  Disbursing  agent  of,  as  to 4i:i 

Commissioner — 

1.  Of  Agriculture,  as  to 41:*. 

Com  m  issioners — 

1.  Of  the  District  of  Columbia,  as  to .       4i:> 

2.  Of  thesiukiug  fund  of  the  District  of  Columbia,  duties  of,  transferred  to 

Treasurer 4<»*,* 

Comptrollers — 

1.  Warr.'iuts  (reciuisi  lions)  countersigned  l»y 4"! 

Constitutional  Law — 

1.  The  Constitution  article  I,  section  0,  does  not  prohibit  a  person  who  is 
professionally  retained  under  sections  363,  36()  of  the  Kevised  Statutes 
from  being  a  member,  because  such  retainer  is  not  an  ottlce.     (See  14 

Opinions,  409,  Williams,  Attorney-General,  July  3,  1874) 4'.U 

Construction — 

1.  Of  Revised  Statutes.  The  professional  retainer  of  a  member  of  Congres> 
under  section  3i36;  and  36G  is  not  a  contract  within  the  meaning  of 

secti<ms  3739-3742 4:U 

Copies — 

1.  Of  papers  furnished  by  the  Register  of  the  Treasury,  as  to 4'fi.> 

Copying  and  Records — 

1.  Subdivision  of,  in  the  office  of  the  Register  of  the  Treasury 411 

Countersignature — 

1.  Of  warrants  (requisitions)  by  Comptrollers 4"1 

Criminal  Law — 

1.  Sections  3739-3742  Revised  Statutes  are  not  violated  by  a  member  of 
Congress  who  is  professionally  retained  as  an  attorney  under  section 
363  of  the  Revised  Statutes 431 


i  roirlcjf'8  ( Vixe — 

1.  A  person  employed  by  the  Attoruey-Cieueral  ouder  sectioDs  363,  366  of  the 
Revised  Statates,  to  assist  a  district  attorney  is  not  an  officer;  saoh  em- 
ployment is  a  professional  retainer.    See  opinion  Attorney-General 

Williams,  Jane  6, 1H74.     (14  Opinions  Attorney-General,  406) 431 

Currency — 

1.  Division  of,  in  the  office  of  the  Register  of  the  Treasury 428 

Coupon  Bonds^ 

1.  As  to  redeemed 400 

Coupons — 

1.  As  to 409 

2.  Redeemed,  as  to , 409 

Court-Houses — 

1.  As  to 414 

Court  of  Claims — 

1.  Chief  clerk  of,  us  to 414 

Custodian — 

1 .  For  certain  Indian  tribes,  as  to 402 

2.  Of  bonds,  as  to 409 

3.  Of  national  bank  securities.  Treasurer  made 401 

4.  Of  securities  held  in  trust  by  Secretary  of  the  Treasury 402 

Customs  Appropriation  Ledger — 

1.  As  to 419 

Customs  Personal  Ledger — 

1.  As  to 416 

D. 

Delegates  in  Congress — 

1.  Disbursements  of  salaries  and  mileage  of : 402 

Department  of  State — 

1.  Disbursing  clerk,  as  to 412 

Depositaries — 

1.  National  banks  designated  as 401 

Deposits — 

1.  To  secure  circulating  notos  of  national  banks 401 

Diplomatic  Personal  Ledger — 

1.  As  to 415 

Disbu  r semen  t — 

1.  Of  United  8tat4>s  moneys 401 

Disbursements — 

I.  Upon  warranto 401 

Disbursing  Agent — 

1.  Executive  Mansion,  iw  to 414 

2.  Of  the  United  States  Coast  Survey,  as  to 413 

Disbursing  Agents — 

1.  Civil  Service  Commission,  as  to 414 

2.  National  Board  of  Health,  as  to ...-. : 414 

3.  Of  Fish  Commission,  asto 414 

4.  Of  United  States,  asto 414 

5.  Supreme  Court,  an  to 414 

Disbursing  Clerk — 

1.  Department  of  State,  as  to 412 

2.  Navy  Depart menf,  as  to 412 

3.  Post-Office  Department,  as  to 413 

4.  War  Department,  a<*  to 412 
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Visbursing  Clerks — 

1.  Treasury  Department,  as  to 412 

District  Attorney — 

1.  A  person  employed  by  the  Attorney-Greneral,  under  sections  363,  366  of 
the  Revised  Statntes,  to  assist  a,  is  not  an  officer.  Such  employment 
is  a  professional  retainer.     (See  opinion  Attorney-General  Williams, 

June  6, 1874,  Opinion  Attomey-Qeneral,  406) 431 

District  of  Columbia — 

1.  As  to  moneys  of 4(^2 

2.  Charitable  institutions  of,  as  to 414 

3.  Commissioners  of,  as  to 413 

District  of  Columbia  Sinking  Fund  Office— 

1.  In  the  office  of  the  Treasurer  of  the  United  States,  as  to 408 

Destruction  Committee — 

1.  As  to 409 

Dividends — 

1.  Of  interest,  declaring 409 

Divisions — 

1.  In  Register's  office 410 

2.  In  the  office  of  the  Treasurer  of  the  United  States 402 

Duties — 

1.  Of  Assistant  Register  of  the  Treasury 410 

2.  Of  the  office  of  the  Register  of  the  Treasury 409 

E. 

Engraving  and  Printing — 

1.  Bureau  of,  as  to 430 

Enrollment  Books — 

1.  As  to...'. 4>7 

Executive  Mansion — 

1.  Disbursing  agent,  as  to 414 

Expenditures — 

1.  And  receipts  of  public  moneys 409 

F. 

Files— 

1.  Subdivision  of,  in  the  office  of  the  Register  of  the  Treasury 4'21 

Fractional  Currency — 

1.  As  to 410 

G. 

Geodetic  Survey — 

1.  As  to 4i:^ 

Gold  Certificates— 

1.  As  to m 

Government  Bands — 

1.  Issuing  aud  transferring 401^ 

Government  Property — 

1.  Warrants  covering  proceeds  of 409 

Govo'nors  of  Ten'itories — 

1.  As  to 414 

II. 

Mouse  of  Representatives — 

1.  Clerk  of,  an  to 413 
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Page. 
Independent  Treasury — 

1.  As  to 413 

Indians  and  Pensions  Appropriation — 

1.  Ledger,  as  to 420 

Indian  Tribes — 

1.  Securities  deposited  in  trust  for  certain 402 

Indorsement — 

1.  Upon  warrants 401 

Intemal'Iievenue  Appropriation  Ledger — 

1.  As  to 420 

Internal- Revenue  Personal  Ledger — 

1.  As  to 417 

Internal-Bevenue  Stamp  Ledger — 

1.  Asto : 417 

Interest  Checks — 

1.  Asto 409 

Interior  Appropriation  Ledger — 

1.  Asto 420 

Interior  Civil  Personal  Ledger — 

1.  As  to 416 

Issues — 

1.  Division  of,  in  the  office  of  the  Treasurer  of  the  United  States,  as  to....      406 

J. 

Joint  Library  Committee — 

1.  Agent  of,  as  to 413 

Judiciary  and  Diplomatic  Appropriations  Ledger — 

1.  Asto 419 

Judiciary  Personal  Ledger — 

1.  Asto 415 

li. 

Ledger  Accounts — 

1.  With  holders  of  registered  bonds 409 

Ledger — 

1.  Civil  or  Treasury  appropriation,  as  t^o 419 

2.  Customs  appropriation,  as  to 419 

3.  Customs  personal,  as  to 416 

4.  Decedents'  estate  trust  fund,  as  to 415 

5.  Diplomatic  personal,  asto 415 

6.  Indians  and  pensions  appropriation,  asto 420 

7.  Interior  appropriation,  as  to 420 

6.  Interior  civil  personal,  as  to 416 

9.  Internal-revenue  appropriation,  as  to 420 

10.  Internal-reveune  pcrHonal,a8  to 417 

11.  Interual-rovenue  stamp,  as  to 417 

12.  Judiciary  aud  diplomatic  appropriations,  as  to 419 

13.  Judiciary  personal,  as  to 415 

14.  Military  appropriation,  as  to 420 

15.  Navy  appropriation,  as  to 421 

16.  Outstanding  liabilities,  as  to *. 414 

17.  Public  debt  appropriation,  as  to 420 

18.  Public  debt  personal,  as  to 417 
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Ledgers — 

1.  Appropriation,  as  to 418 

JAhraiian  of  Congress — 

1.  As  to 414 

License  Books — 

1.  As  to 4i? 

Loan — 

1.  Division  of,  in  the  office  of  the  Register  of  the  Treasury 42S 

Loans — 

1.  Division  of,  in  the  office  of  the  Treasurer  of  the  United  States,  as  to.. .     406 

M. 

Margin  Books— 

1.  As  to 427 

Marine  Documents — 

1.  As  to 4i6 

Member  of  Congress — 

1.  A  professional  retainer  is  not   an  office.    The  Constitution,  article  1, 

section  6,  does  not  prohibit  a  person  so  employed  from  being  a 431 

2.  Is  a,  an  officer  under  the  Oovemment 449 

Military  Appropriation  Ledger — 

1.  As  to 4» 

Mints — 

1.  Superintendents  of 413 

Moneys — 

1.  Of  the  District  of  Columbia,  as  to 4(tt 

2.  Of  the  United  States  receiving  and  keeping 401 

3.  Koceipt  for  payment  of,  at  the  Treasury 4© 

N. 

Namea  Changed  Book — 

1.  As  to 4* 

National  Banks — 

1 .  Assessment  and  collection  of  taxes  imposed  upon 401 

2.  Designated  as  depositaries 401 

3.  Division  of,  in  the  office  of  the  Treasurer  of  the  United  States,  as  to 407 

4.  In  liquidation,  redeeming  circulating  notes  of 401 

5.  Securing  circulating  notes  of > 401 

6.  That  have  failed,  as  to 401 

National  Bank  Redemption  Agency — 

1.  In  office  of  the  Treasurer  of  the  United  States,  as  to 407 

National  Board  of  Health — 

1.  Ah  to 414 

Navy  Appropriation  l^edger — 

1.  Ah  to 421 

Nary  Department — 

1 .  Disbursing  clerk,  as  to 41^ 

Note  and  Coupon — 

1.  Division  of,  in  the  office  of  the  Register  of  the  Treasury 424 

Numerical  Registers —  * 

1.  As  to ; AiV 


Tba  CoDstitntion,  tutide  l.eectiou  6, 
w  of  CougresH  from  beingao  employed 131 


rwftheTTeiigury 410 

•  I  i<f  ibe  United  Statea  at  WMhincrton,  eaUbliah- 
408 

ii;i  Mnkingftand,  as  to 408 

■  .1*1117,  divisjous  ID 410 

i-ury.  when  estoliliBhed...... -109 

L  uiwd  ai4il.e8,  duties  of 401 

•  Utiiteil  Stittes,  organUfttion  of 401 

"~~    t«d  States,  when  eatabliNbed 401 

iHegister  is  prnctioaUy  the 409 

K  of  the  Treatmry 4U9 


'  tb«ACtQn>ef -Qeni 


■Titi  under  Hettinns 3<%l  nnd  :ili6or 

attorney  is  not  ao  oQlcer.     Siich 

iy^Oeneral  Witlifuna,  Jnne  G, 

b^]■  MctioD  C,  does  not  prohibit 
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Public  Debt  Personal  Ledgi 

1.  As  to 417 

Public  Moneys — 

1.  Accounts  of  the  receipts  and  expenditures  of 409 

2.  Subject  to  draft,  as  to 402 

3.  Securing  safe-keeping  and  prompt  payment  of 401 

Publw  Printer — 

1.  As  to 413 

B. 

Meoeipta  and  Expenditures — 

1.  Acsounts  of,  as  to 414 

2.  Division  of,  in  the  office  of  the  Register  of  the  Treasury 410 

3.  Of  public  moneys 409 

Receipts — 

1.  For  moneys  disbursed  and  received  by  Treasurer 401 

Becord  Books — 

1.  As  to 427 

JReoord — 

1.  Of  warrants,  as  to 401 

JRedempHon  Agent — 

1.  Of  national  banks,  United  States  Treasurer  as 401 

Redemption — 

1.  Division  of,  in  the  office  of  the  Treasurer  of  the  United  States,  as  to 406 

Refunding  Certificates — 

1.  As  to 410 

Register  Books — 

1.  As  to 427 

Regiatered  Bonds — 

1.  Ledger  accounts  with  holders  of 409 

R0ff  later — 

1 .  Of  the  Treasurj'-,  as  to 4ii9 

2.  Of  the  Treasury  is  practically  the  ofiicial  book-keeper  of  the  United 

States 41)9 

3.  Of  the  Treasury,  warrants  recorded  by 401 

4.  Of  transfer,  authorities  as  to 409 

Register's  Office — 

1.  Divisions  in 410 

Represen  ta  fives — 

1.  Disbursement  of  salaries  and  mileage  of 40*2 

Requisitions — 

1 .  Of  Secretary  of  the  Navy,  as  to 40^ 

2.  Of  Secretary  of  War,  as  to 409 

3.  (Warrants)  countersigned  by  Comptrollers 401 

Retainer — 

1.  A  person  employed  by  the  Attorney-General  under  sections  363  and  366  of 

the  Revised  Statutes  to  assist  a  district  attorney  is  not  an  officer. 
Such  employment  is  a  professional  retainer.  (See  opinion  Attorney- 
General  Williams,  June  6,  1874,  14  Op.  Att.  Gen.,  406) 431 

2.  A  professional  retainer  is  not  an  office.     Such  employmeut  is  not  a  con- 

tract within  the  meaning  of  sections  3739-3742  of  the  Revised  St>at- 

utes 431 

Revised  Statutes  Construed — 

1.  The  professional  retainer  of  a  member  of  Congress  under  section  366 ;  and 

366  is  not  a  contract  within  the  meaning  of  sections  3739-3742 431 
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RevUed  Statutes — 


Page. 


1.  Sect 

2.  Sect 

3.  Sect 

4.  Sect 

5.  Sect 

6.  Sect 

7.  Sect 

8.  Sect 

9.  Sect 

10.  Sect 

11.  Sect 

12.  Sect 

13.  Sect 

14.  Sect 

15.  Sect 

16.  Sect 

17.  Sect 

18.  Sect 

19.  Sect 

20.  Sect 

21.  Sect 

22.  Sect 

23.  Sect 

24.  Sect 

25.  Sect 

26.  Sect 

27.  Sect 

28.  Sect 

29.  Sect 


on  301,  Treasurer 200,401 

on  303,  Assistant  Treasurer 402 

on  304,  Acting  Treasurer 402 

on  305,  duties  of  the  Treasurer 401, 403 

on  311,  Treasurer's  accounts 401,403 

on  312,  Register  of  the  Treasury 409 

on  3l:i,  duties  of  the  Register  409 

on  314,  Assistant  Register 410 

on  315,  duties  of  Assistant  Register 410 

on  363,  retaining  counsel  to  aid  district  attorneys 431 

on  366,  oath  special  attorneys 422 

on  1763,  double  salaries 431,440 

on  1765,  extra  allowances  .• 432 

on  3593,  public  moneys,  drafts 402 

on  3739,  Congressmen,  contracts. 431,432,433 

on  3740,  interest  in  contracts 432 

on  3741,  contract,  no  member  of  Congress  must  have  interest  in.. . .      432 

on  3742,  Congressmen,  contract,  penalty 432 

on  4131,  United  States  vessels 426 

on  4122,  register  of  vessels 427 

on  4158,  certificates  of  registry  of  vessels 409 

on  4180,  foreign  vessels 427 

on  4181,  measurement  of  vessels 427 

on  4182,  vessels,  certificate  of  record 427 

on  4217,  commissions  to  yachts 427 

on  4311,  vessels  of  the  United  States 476 

on  4312,  enrolment  of  vessels 419 

on  4320,  license  of  vessels 426 

on  5133,  national  banks d 

8. 


Salaries  and  Mileage — 

1.  Of  Senators,  Representatives,  and  Delegates 

Schedule — 

1.  Of  redeemed  coupons,  as  to 

Schedules — 

1.  To  accompany  coupon  bonds  to  destruction  •ommittee 

Secretaries  of  Territcries— 

1.  As  to 

Secretary  of  the  Navy — 

1.  Requisitions  of,  as  to 

Secretary  of  the  Senate — 

1.  As  to 

Secretary  of  the  Treasury — 

1.  Securities  held  in  trust  by .^ 

2.  Warrants  drawn  by 

Secretary  of  War — 

1.  Requisitions  of,  as  to 

Securities — 

1.  For  certain  Indian  tribes  held  in  trust  by  Treasurer  of  the  United  States. 

2.  Held  in  trust  by  Secretary  of  the  Treasury 

Senate-' 

1.  Secretary  of,  as  to 


4D2 

409 

409 

414 

409 

413 

402 
401 

409 

402 
402 

413 
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SenUiara — 

1.  Disbursmeut  of  salaries  and  mileage  of 40S 

Silver  Certificates —  , 

1.  As  to 410 

Sinking  Fund —  ' 

1.  Of  the  District  of  Columbia,  as  to 408 

Sold  Foreign  Book— 

1.  Asto..... 4M 

Statutes  at  Large — 

1.  Vol.  1,  p.  65,  Register  of  the  Treasury 409 

2.  Vol.  1,  p.  65,  Treasurer's  office 401 

3.  Vol.  2,  p.  484,  Congressmen,  contracts 435 

4.  Vol.2,  p.  484,  contracts 43S 

5.  Vol.  5,  p.  349,  extra  allowance 435 

6.  Vol.  5,  p.  473,  coupon  bonds 425 

7.  Vol.  5,  p.  510,  extra  allowance,  appropriation 435 

8.  Vol.  5,  p.  525,  extra  service,  compensation 435 

9.  Vol.  5,  p.  614,  coupon  bonds ■ 425 

10.  Vol.  9,  pp.  217,  447,  coupon  bonds 425 

11.  Vol.  9,  p.  542,  double  offices  and  salaries 435 

12.  Vol.  10,  p.  100,  double  salaries 440 

13.  Vol.  12,  p.  129,  coupon  bonds 425 

14.  Vol.  12,  p.  198,  coupon  bonds .,-1 425 

15.  Vol.  12,  p.  259,  coupon  bonds 425 

16.  Vol.  12,  p.  259,  interest  checks 426 

17.  Vol.  12,  p.  313,  coupon  bonds 425 

18.  Vol.  12,  p.  313,  interest  checks 426 

19.  Vol.  12,  p.  345,  coupon  bonds 425 

20.  Vol.  12,  p.  352,  certificates  of  indebtedness A'2^ 

21 .  Vol.  12,  p.  370,  money  securities 429 

22.  Vol.  12,  p.  492,  interest  checks 42i> 

23.  Vol.  12,  p.  656,  Assistant  Register 4W 

24.  Vol.  12,  p.  709,  coupon  bonds 42:> 

^  25.  Vol.  12,  p.  709,  interest  checks 426 

26.  Vol.  12,  p.  710,  interest-bearing  Treasury  notes 425 

27.  Vol.  12,  p.  710,  loans,  coupons 425 

28.  Vol.  12,  p.  711,  gold  certificates 40t),425 

29.  Vol.  12,  p.  761,  Assistant  Treasurer 402 

30.  Vol.  13,  p.  13,  coupon  bontTfe 425 

31.  Vol.  13,  p.  104,  security  for  circulating  notes 407 

:i2.  Vol.  13,  p.  104,  Treasurer,  national  banks 401 

33.  Vol.  13,  p.  106,  certiticate,  bonds  on  deposit 407 

34.  Vol.  13,  p.  HI,  national  banks 401 

35.  Vol.  13,  p.  Ill,  tax  on  banks 407 

36.  Vol.  13,  p.  112,  circulating  notes 401 

37.  Vol.  13,  p.  113,  bonds  of  national  banks 407 

38.  Vol.  13,  p.  113,  depositaries 401 

39.  Vol.  13,  p.  114,  national  banks 401 

40.  Vol.  13,  p.  123,  contract,  claim,  Congressmen 436 

41.  Vol.  13,  p.  218,  coupon  bonds A'^ 

42.  Vol.  13,  p.  .359,  interest  checks 426 

43.  Vol.  13,  p.  468,  bonds,  loans 179 

44.  Vol.  13,  p.  468,  coupon  bonds 425 

45.  Vol.  14,  p.  558,  certiticat^s  of  indebtedness 425 

46.  Vol.  15,  p.  226,  loans,  coupons 42fc 
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47.  Vol.  16,  p.  197,  certificates  of  indebtedness 425 

48.  Vol.  16,  p.  197,  loans,  coupons 425 

49.  Vol.  16,  p.  272,  coupon  bonds 425 

50.  Vol.  16,  p.  272,  interest  checks 426 

61.  Vol.  16,  p.  399,  coupon  bonds  .-. - 425 

52.  Vol.  17,  p.  86,  loans,  coupons • 425 

53.  Vol.l7,p.336,  certificates  of  deposit 403 

54.  Vol.  17,  p.  336,  certificates  of  indebtedness 425 

65.  Vol.  17,  p.  336,  currency  certificates '. 406 

^.  Vol.  18,  p.  43,  coupon  bonds 425 

67.  Vol.  18,  p.  120,  coupon  bonds 425 

.5a  Vol.  18,  p.  120,  interest  checks 426 

59.  Vol.  18,  p.  123,  redemption  agency 407 

60.  Vol.  18,  p.  123,  redemption  agent 401 

61.  Vol.  18,  p.  332,  coupon  bonds 425 

62.  Vol.l8,p.332,  interest  checks 426 

63.  Vol.  18,  p.  397,  organization  Treasurer's  office 402 

64.  Vol.  18,  p.  398,  organization  Treasurer's  office 402 

66.  Vol.  18,  p.  399,  organization  Treasurer's  office 402 

66.  Vol.  18.  p.  505,  District  accounts,  deposits 401 

67.  Vol.  19,  p.  58,  custodian  of  securities  for  Indian  tribes 402 

68.  Vol,20,p.  106,  pay  of  street  contractors 408 

69.  Vol.  20,  p.  107,  District  sinking  fund 402 

70.  Vol.  21,  p.  9,  interest  checks 426 

71.  Vol.  21,  p.  9,  loans,  coupons - 425 

72.  Vol.  21,  p.  377,  names  and  numbers  of  vessels 428 

73.  Vol.  21,  p.  466,  redemption  board  of  audit  certificates 408 

74.  Vol.  22,  p.  108,  salaries,  &c.,  Congressmen 402 

Superintendent — 

1.  Of  mints,  as  to 413 

Supreme  Court  of  the  United  States — 

1.  As  to 414 

T. 

Tax— 

1.  Imposed  upon  national  banks,  assessment  and  collection  of 401 

Territories — 

1.  As  to .». 414 

Tannage — 

1.  Division  of,  in  the  office  of  the  Register  of  the  Treasury 426 

Treasurer — 

1.  Duties  of  Commissioners  of  the  sinking  fund  of  the  District  of  Columbia, 

transferred  to 402 

2.  Of  the  United  States,  as  to 413 

3.  Of  the  United  States,  as  to  tax  imposed  on  national  banks 401 

4.  Of  the  United  States,  duties  of  office  of 401 

5.  Of  the  United  States,  holds  in  trust  securities  for  certain  Indian  tribes.  402 

6.  Of  the  United  States,  organization  of  office  of 401 

7.  Of  the  United  States,  redemption  agent  of  national  bank 401 

8.  Receipts  for  moneys  disbursed  and  received  by 401 

Treasurers — 

1 .  Of  charitable  institutions  of  District  of  Columbia 414 

Dreasury  Appropriation  Ledger — 

1.  As  to 419 
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Treasury  Department — 

1.  Disbursing  clerks,  asto 41) 

Treasury  Personal  J^edger — 

1.  In  the  Register's  office,  as  to 4U 

1.  For  certain  Indian  tribes,  as  to ^ 4(B 

Drust-Fund  Ledger — 

1.  Decedents'  estates,  as  to 415 

U. 

United  States  Army  Officers^ 

1.  In  charge  of  public  buildings  and  grounds 413 

United  States  Coast  Survey — 

1.  Disbursing  agent  of,  as  to 413 

United  States  House  of  Bepresentatives — 

1.  Clerk  of,  asto 413 

United  States  Moneys — (See  Moneys,) 
United  States  Senate^ 

1,  Secretary  of,  asto 413 

United  States  IVeMurer— (See  Treasurer  of  the  United  States,) 

2.  Asto 413 

V, 

Vesseh  Abandoned  Book — 

1.  As  to 427 

Vessels  Built  Books^ 

1.  As  to 427 

Vessels  Lost  Booh^- 

1.  As  to 4:27 

Vessels  Wrecked  Book — 

1.  As  to 427 

Vouchers — 

1.  And  certificates  of  accounts,  disposition  of 409 

War  Department — 

1.  Disbursing  clerk,  as  to 412 

Warrants — 

1.  Drawn  by  Postmaster-General 402 

2.  Drawn  by  the  Secretary  of  the  Treasury 401 

3.  For  the  receipt  or  payment  of  money  at  the  Treasury 409 

4.  Indorsements  upon 401 

5.  Recorded  by  the  Register  of  the  Treasury 401 

6.  Register's  record  of 409 

7.  (Requisitions)  countersigned  by  Comptrollers 401 

NoTB.— The^foregoiiig  indexes  were  prepared  by  Thomas  BobiDSos,  Esq.,  of  the  Firet  ComptrolkTS 
Office. 

o 


\ 


\ 


•■/. 


'  It. 


r 


VJ- 


■Ti*T  '^^ 


I 


VOTi>n^wvVTi^qnK  ■  ■       *  f 


1 


iiilllii 

3  9019  03579  6146 


{ 


